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This year-marks;the:penth:annivarsa;g_ofﬁphe_@ea;blof
John Vincent-wWilliam:Barry.s Ten.years ig altogether too short
a time tO‘begiﬁﬂaﬁprppe$¢éssessment»ofgthe,cpntributign_ofxguch
a man to legal seholarshi?;«qriminologyhﬁhistory‘gnd'other:.
disciplines., I setwmyselfyh.comp&;atively modegt_pask.Bf N
-confining my attention to Barry's views on sentencing and
criminal punishment. The‘Austrélian Law Reform Commission has
been assigned the. task of reviewing Commonwealth law relating
to the punishment of Federal and Territory offenders in
Australia. The reference is under the géneral‘direction of
Professor Duncan Chappell, Commissioner. Work on the reference
is_proceeding and an interim report will be with the
Bttorney-General early in 1980. Already, a discussion paper
has been issued, outlining tentative views on certain matters
of criminal ponishment.l 1In addition to this published
document a series of in-house researéh papers has been prepared
dealing with such matters as the uneven state of the _
Commonwealth Stathte Book relating to penalties provided for by
law,2 minimum standards for the treatment of Federal

offenders,3 alternatives to imprisonment,4 community work



orders,5 jurisdictional problems of sentencing in a Federal
country® and Federal parocle.?7 Other sﬁbjectsbunder

specific study pursuant to the reference -from the
Attorney~General jinclude the punishment of white collar and
mentally ill offenders, uniformity in the disposition of
Federal offenders, guidance for the sentencing discretion, the
sentencing of Aboriginal Australians and deportation as a
punishment. .

In addition to all these projects, which will lead on.to
the Commission's report and recommendations for reform, a novel
enterprise hds been .attempted. Jointly with the Léw-Fbundation
of New South Wales a survey has been addressed to every judge
and magistrate involved-in sentencing in Australia, 506 in all,
seeking facts and opinions about sentencing, punishment and its
reform. I am glad to say that more than 75% of the judicial
officers of our country have returned the survey to the
Commission, —Most of them added thoughtful and forward looking
comments designed to help.-us to .improve this most painful and .
unrewarding of judicial tasks.. Only in Victoria has the
judicial response been poor, namely 9% of the County Court
Judges and 35% of the Judges of the Supreme Court. The
generally high response from busy men and women, in an exercise
that would require an hour or more of tﬁeir time, indicates
beyond doubt the concern there is in judicial guarters in
Zustralia about the present defects in sentencing. It alse
.signals, I believe, the general acceptance amongst judicial
officers, of a continuing responsibility for the state of the
law they administer. The good judge, the good lawyer "strives
for the reform of ‘'defective' law as part of his
professionalism".8 Gone are the days when judicial officers
can divorce themselves from law reform and blindly administer,
.without demure or complaint, defective or unjust laws. I have
no doubt that Barry would have applauded this change for he
was, before all else, a forward looking lawyer with a deep
concern for the state of the law and for its role in guarding
and improving Australian society. He was moreover an early
proponent of the utility of empirical research as the safe
basis for lasting reform.



Within a day of receiving a reference on sentencing- from
the Commonwealth Attorney-General; a State Chief Justice,
himself involved- in‘itHe déiiY”cdﬁgidéfEEidﬁﬁﬁf;Qéntencing, took
the trouble to contact me and to ‘urge upon me the unigue value
of Barry's posthiunéig§ly publidhed”lectitfeés The Courts and

Criminal Punishments.9  This -advice took me - back to the Pages’

of this thin, but remarkably perceptive wofki . Redding its

- pages,+"I concluded that Barry, had in truth, much to say to the
reformer of 1979 in-the lectures he prepared for delivery in

'-New Zealand in 1968. These lectures’ were noét the only pieces

B Barry wrote on sentenc1ng ‘and erlmlnal punlshments " Collected’

" in the Vlctorlan ‘Reports are many telllng judgments over the 22

years .he sat on the Supreme Court 6f Victoria. Tn the
Australian Law Journal and elsewhere he - publlshed commentaries

and articles. He was an’ 1ndefat1gable reader. ‘ﬂétéeﬁgid'his'
reading by contrlbutlng articles, speeches, addresses, book
rev1ews and reports "to the treasury of man s scholarshlp He
wrote two. major ‘Bistories,  For hxs study ‘of Alexander’ "
Maconochie’ 1n 1958, he was. awarded theé degree oFf Doctof of Laws
of this Unlver51ty -10 So famous did thle study of an early
pioneer of penal reform become, and so closely assoc1ated with
Barry's own att1tude5 and temperament, “Ehat it” 15 not'
surprising that delegates to international criminology
conferences took to referring to him as "Sir John Maconochie".
Norval Morris tells us that the result was his "mingled
pleasure and annoyance".ll

Pleasure and annoyance, vanity and scepticism, pomposity
on occasion and unreasonable where his amour-propre was
concerned, but kind,l2 Barry emerges from the comments both
written and oral abcout him, as an enigmatic man of
contradictions., Let me tarry for a moment to sketch in his
career, for a new generation of lawyers has come who may not
know the tale of his life.



JOHN BARRY - THE MAN

Barry was born in June 1903 in Albury, Wew Seuth -Wales,
the son of a painter and decorator of Irish descent. He won a
bursary from the convent school and in 1921 came to Melbourne,
He qualified as a lawyer through the articled clerks course.
In 1926 he was admitted to the Bar and guickly established an
extensive practice, principaily before criminal and civil
juries, in the daily practice of the Common Law. In the 1930s
fie contributed several articles, most of them dealing with the
crim{nalllaw, to the Australian Law Journal. His second was

titled "Punishments of. the Criminal Law- in. Former. Times®.l3
It was published in 1934,. During this time he .2lso became an
intimate of H.V. Evatt, then a Justice of the High Court of
Australia.

~In 1942 Barry's practice. took him to appointment as
Ring's Counsel and later in the yéar he wgs“counsel assisting
Mr. Justice dowe.in the Royal Commissjon inguiring into the
Japanese air raid on Darwin. In 1943, he stood as the Labor
Party candidate for the Federal seat of Balaclava. Though he
polled well, -he was not successful, He never again ventured
onto the hustings. .

In 1944 Barry ingquired as Commissioner into the conflict

of civil and military power in Papua New Guinea. It-was at
this time that he received many briefs in the High Court and
before Royal Commissions generally in the Commonwealth’s
interest. Many expected that Barry would be appointed to the
High Court at the time Sir William Webb received his l
commission. He was not appointed to the High Court. Sir
zelman Cowen has expressed the view that had he gone to the
High Court, he would have - '

made a distinctive contribution tc that Bench,

He would have brought to it a capacity and a
taste for legal learning and more besides - a
prodigious breath of reading, an awareness of the
social context within which the law operates, and
a broad though disciplined approach to the very
important constituticnal tasks of the High
Court,1l4 .



In January 1947 Barry was appointed to the Supreme Court of
Victoria. He was a member of that Court until his death on 8
November 1969.. In this time, not only did he read’ - .
voraciouély:' He ‘published- the book ‘on-Maconochie and another
on John Price. He published@ many articles and reviews,
delivered many speeches on legal topics and earned by thesis,
in turn, the Bachelor's and Doctor's Degree in Law. ' He'also
developed a keen interest in criminology, then even less-
fashionéble in some. guarters than it is today. EHe was:

- Foundation Chajrman of the Department of Criminology within
this University from 1951, He. is.undoubtedly one of the
"Founding Fathers" of the study of criminclogy-in Auvstralia.

He was leader.of the Australian delegations “fo the first and-
second:United! Nationd 'Condyesses forlthe> - Prevention of Crime
and Treatment of. Offenders held.in Geneva in 1955 and London in
1960. In 1857 he was appointed Chairman of the Victoria.Parole
Board a post he held until=1969: “"To permit him to’ develop the
new concept of parole:énd to establish iﬁfdn;a,sound footing,
after 1957 -he confined his judicial activities very largely to
matrimonial causes.: His conduckt.of his ‘court has: been”
described to me. by one judge-as "murderous™ at least so far as
counsel were concerned:- HE“wasﬁdeeply*abSOfbedHin the sliccess
of the parole experiment and sometimes his interest in his
curial duties appears to have wanea; He took part as a member
of the Chief Justice's Law Reform Committee and wrote several
of thé reports of that Committee. Although radical in many
things, including pelitics, he surprised some'supporters when
in 1960 he accepted the traditional knighthood. In short, he
‘was a man of many parts, some 6f them warring with others -

(H)e had a taste for panoply and ceremony and a
personal conservatism that took pleasure in
established forms of community recognition. The
truth is that he was a human, domestic, kindly,
orderly, and thoughiful sort of man whose ]
radical, questioning, sceptical utterance, and
outlook, sat not too uneasily with a personal
conservatism.1l5



One judge recollecting him for me said that %Es‘greatest
significance was his known radicalism. After he arrived on the
Supreme Court, there were no longennunquesiionea assumptions.
The Court of’ Criminal Apneal, especially, became more seasitive
to the predicament and occasional tragedy of the accused.
Courts and judges,.in Australia most of all, tehd to be
cahtious, traditional, consetvative. - Barry was always known as
an’intellectual.-liberal. and- though, in accordance with the firm
traditions: of ouf Bench, - he severed his connection with party
politics after his appointment he retained perSOnél friendships
with many whd were associated with the Labor side of politics.

. His book The Courts .and Criminal Punishments contains

lectures which he was®to have delivered in Wew -Zealand in 1968
before- hi's mortal illness prevented him from delivering them.
They revealed many: insights into: his personality and
character. In'tﬁé”first of -them, he describes-himself as a
"pragmatic idealist".l6.. His attraction to whatf was pragmatic
~and what woufd woTk in dperatibn camr be felt on every
page,l7 The lectures reveal him as one fully aware of the
practical purposes. and practical limitations of criminal law
and of its sanctions.18 : ot

The assumptions on which the courts act in
imposing punishments owe more to practical
considerations than to philosophical speculations.l9

It should not be thought that hHe was a man whose
intellectual horizohs were limited to the criminal law and
penclogy. In many of his essays and lectures, he displayed a
most far-sighted perception of legal problems that are still
with us as we approach the. 1980s, One of the papers submitted
for his LL.B. degree in 1963 was devoted to the protection of
privacy in Australia, a matter now committed to the BAustralian
Law Reform Commission. The paper concluded with this question -

Can Australia .... learn in timeifrom the
frightening story of American experience and

. devise effective measures to preserve individual
privacy from irresponsible intrusion?20




I like to think that he would have appreciated and applauded
the recent report of the Law Reform Commission in which
pfoposals are'maQe for néw remedies, enforceable in the courts,
to guard individualrprivacthl..Hehbad‘a‘deep:cdncefn about. .
the law of.evi@gnqe;phe_;ggeé;-gask;given to the Commission. -
~In R v, Lee22 he.reflected on the .balance. that must be struck
in exg¢luding from the trial, confessional.statements, however
probative, -where:these:have been-unfairly-or.-wrongfuklyina .
obtained.by police.. . Be identified. clearly the social balance
‘at stake between the necessity of apprehending convicting and
punishing offenders, on the one hand, and. the nepessity of
insuring that the powers of criminal_inﬁestigation should not
be ébused, on the other. . This balance rarely so clearly.stated
has more recently‘beeﬁ,idéﬁﬁifiéd_inmthe{;éportHQf.thg Law
Reform Commission on Criminal Investigation7?3-a consequent

Bill of the Commonwealth Parliament, 24 and decisions of the .

High Court25 and Privy.Councilu26 . ocei oo

Barry's forward 1ooKin§ concern with the environment and
its legal protectionswas.ewvidenced, many years.before debakte
about this -topic took the public's imagination, in his
occasional address-when awarded the-LL.D. in March 1969.27
Years hefore the Woodhouse report and no fault legislation he
urged the abandonment of the commdn law action for damages for
negligence and its replaéement by social insurance methods of
compensation not dependent upon the chance proof of fleeting
momentary fault.28 ‘

Outside the law, he read widely, and he called on this
reading often in his lectures and articles. At the close of
The Courts and Criminal Punishments he takes his stand for

the lawyer as civilized man. "It often happens" he asserts
"that the wisest utterances about criminological matters come
froem thinkers in other disciplines”. With that he closes his
lectures with an apt and telling passage from the historian
Lecky‘stemocracy and Liberty.




e 1ifted the sights of the Australian judiciary beyond
technical craftmanship. His importance in-the history of
family law reform29 and criminology will endure. It is only
of his .ontributions to criminology and the punmishment of -
“offgnders that I can speak. I propose to take a number of
thémes”whicﬁ,were impoftént to Sir John Barry in his lifetime.
I will seek to demonstrate,'b; reference to what he then wrote
and-to more- reecent work. (including that of the Law Reform
Commission) how prescient and sensible were his views and how

useful they remain, ten years on;-

THE DEATH PENALTY.

It is said that as an articled.clerk Barry briefed
Eugene Gorman as counsél for -one Angus Murray accused of
murder. He saw his client convicted. Later -Murray was
hanged,-.although he had not fired the fatal shot. This case
left a indelible iﬁpressién on the young Barry and fixed in his
mind a passionate oppositien to the.faking of 1life as
punishment.

It is as well to remember how far we have  come in the
business of punishment-in a short time, 6 Such recollection is a
fittiqg backdrop to the study of criminal punishment today..
Compared with earlier times, the variety of punishment has been
reduced, awful imaginaticn giving way to humanity. It was not
until 1814 that disembowelling and burning were abolished in
the English lexicon of punishment.30 fThe last beheading took
place in 1820. Not until 1870 was drawing on a hurdle and
quartering abolished. Women, you will remember, were spared
disembowelliment for treagon. Until 1814 they were liable to be
burned instead. The bodies of pirates generally hung in chains.
on the banks of rivers until the law was altered in 1834. 1In
1811 Lord Eldon opposed "a déngerous Bill to take away the
punishment of death for the offence of stealing in a dwelling
house to the value of 40 shillings”.31 The Bill was, of
course, thfown out of the House of Lords. Until 1824 persons
who committed suicide were generally buried at the cross roads
with a stake driven through the body. As we all know in



Australia, transportation wag not abolished until 1857. The
pillery-was-still-being used inxl8l2iwhen!the:publisher of
Paine's Age of.Reason’was punished .inl this wayi- Lord Thurlow

said,when proposals were~ma&&“Eofabolishmit;athatﬁ"Ehe'pi]Lory‘
was the restralnt on ligentiousneéss provided by:the w1560m of.
past ages“ 32 »The last. recorded use"of the ducking stool was
in 1809.q-A3ulatesas-1817ua womanuconv;cted of 'beinga- common-
“scold"fwas'wheeléd'a:bund*aﬁtdwn*iﬁrthe:duckinghﬁteol but
could ‘not-be:ducked; ' as-the water®in" the river was® too low. °
Whipping-of females wis not-abolished until 1820. The law of
some States of Australia still permits:corporal punishment,
although’it has'hot been carried out for several years.

LT

Public -éxecutitn& wete™hdt? ab6listied ~in ‘murder cases
untilLlSG&}*EThey‘teméihéﬁhin“ﬁthéfféépftél”EaS@ﬁ?*”Thejcrowds
were ofteniso-great-that-people.vere-not-infreqaéntly-crushed

to.death during:the:spettaclel Dickensiin:letters to the Times

descrlbed ‘the - awful~scenes. which. oecur:ed of. p:ofanlty,
indecency. and brotality. - Yet 1t 'is lessithah k' century since.
suchTpublic spectacles were termlnated.altogether.-

It is as well to remind ourselves of thé brutal o
pdnishments of the recent past when considering the proper
limits of criminal punishments today. In the eye of history a
century is nothing. Before his appointment as a judge, and
even whilst a member of the court, Barry was a nagging,
eloguent .opponent of the death penalty.

The advance of human compassion between the reign
of Henry VIII when, if Holinshed is to be
believed 72,000 or an average of 2,000 a year,
were hanged, and the reign of Elizabeth II when
society is satisfied with a monthly victim, or
less; has been very great. In a little over a
century the ghastly business of killing by the
State has become the exception rather than the
‘rule. This development has been due to many
factors. Not the least of them has been the
constant agitation by sensitive human beings who
have subscribed to the belief that cruel
punishments debase the society that uses them,33



Revealingly, Barry called in aid not only the opinions of
sensitive men butfempirical data such as the studies of

- Professor Albert Morris.of Boston University who inyestigated_
aover 2,700 murders:in 1950,34:”He'u:ged,‘writfhg in 1958;

-that the Australian community provided "an-ideal field for

research into the factors that give_rise to homicide ... A
sociolpgical investigation, competentlj—oréanised and
cendueted, should provide facts which may illuminate many dark
places, both in regard to aberrant human behaviour and to
firmly cherisheéd misconceptions about criminal
punishment" .35 What _a fresh call to empirical research is
contained'in that suggestion. 1In 1958, coming from such a
gquarter, it must have appea;ed startling to some. In 1979 tﬁe
gall to empiricismuin-law.reform- still .offends those who cling
to -the 'hunch' and.guesswork as the proper basis of legal
renewal.

R - - R S Y e IR e S U L M T T

‘The death penalty-has-.now .been abolished in. the law of
all States of Australia save Western Australia.36  No
execution has been carried out .in-this country since Ronald
Ryan was hanged in 1967 in Pentridge Prison. Yet penal
reformers do not always carry public opinion with them. Some
informed writers37 and the general lay community still ask
the question whether there is not a justification in the case
of some crimes for a return to capital punishment. . A survey
recently conducted by the Age newspaper for the Law Reform
Commission disclosed a persisting public opinion in Rustralia
in favour of the penalty of death.

TABLE 1

Australian Public Opinion on the Death Penalty38

Total Male Female Aged’ aged 60

(2000} (998) (ro02) 18-20 and over
(95} {(374)
Murder or killing g % % % 3

Killing in the
course of an act " 63 69 57 55 66
of terrorism
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Killing a police 49 . 55 44 36 62
or prison officer

. Killing in a+ . - 7w - ST e R S e
robbery or hold- . . 48  .-53.. ... 42 38 . 56 *

up ; Lo AT RN !

Killing as a

result of a’ B T A gt 0 1YY i
domestic dispute-:: . . il T R F ST O

Killing in the' ~ R
course of a sexuwal.--. 58+ "~ .61~ 56 - 56 * 62

assault

TKilling-a person wb o Leeet 7oLt ut s et
dying f£rom an . 12, ... 13 . ...kl ... .. 5. 16
incurable illness o T ’ ' "

In no circumgtangesyﬂ'zgw._m_ 20

DOTI ] + knOW“-l'i' K H _:.._7_,:-.3,,_?_\_ FAERN e U g

Ariother opinion sampling a few weeks iater disclosed thé'samei
result. Seventy peréent*pféAustrariaﬂs&favoured the death
‘penalty in certaimn cir¢umstances -+ Only - 25% disagreed, whatever
the case., The results.-may be compared -with 57% favouring the
death penalty for wilful murder in December 1975,39 A recent
resolution of the ‘Australian Pollicé Fedération is another

¢ign. The public concern about reported violence, terrorism
and perceived increases in the incidence of crime may explain
this hardening of attitude.

In England the issue was recently committed to a free
vote of the House of Commeons, which by a large majority
rejected a return to hanging, The debate continues in many
countries including our own. It is significant not only for
its intrinsic interest and for the way in which it fixes the
confines of retribution to proper limits.40 It also raises
the issue of the extent to which law reformers and law makers
sbould, in the matter of criminal punishment, reflect transient
or even stable community opinions or should "lead from the
front .... to a markedly more rational level”.4l
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In this debate, Barry evidenced an unswerving
conviction. Tt was that hanging, flogging and the other
_criminal- punishments of .the past brutalise society. They were
also ineffectivg. But tﬁe real reason they were to.be cpposed
was that they denied humanity and thereby denied civilized
society itself.42 1In the Commonwealth's sphere the death
penalty was abolished as the first legislation of the Whitlam
admintstration.43- Despite p_u'blicVopinion-r I cannot envisage
the restoration of this punishment in Australia. There is a
long tradition of abolition of capital punishﬁent'in
Australia. We have executed fewer people in this country than
most other English speaking countries. The death pénalty was
abolished in Queensland in 1922 and graduvually. thereafter in
other States despite public support for it. This raises the
guestion of the proper function of public opinion. If it is
not to be obeyed here, is it ever relevant and, if so,-

according to-what principle?-

PUBLIC OPINICON AND PUNISHMENT .

Bafry, as a realist, recognised the impact of public
opinion on the sentencing process. "When it comes to the
imposition of c¢riminal punishments", he, declared "judges are
shaped by the spirit of their times, and are responsive to the
outlook of the community to which they belong".44 He cites
decisions of the Australian courts in which favonrable
reference is made to the need for individual sentences, within
the broad discretions reposed in judges, to "accord with the
general moral sense of the community"45 and to reflect "the
view of the average right minded citizen".46 whilst calling
for more scientific research to abate the illogicality and
incoherence of sentencing4? Barry repeatedly reminds us that
punishment and sentencing can not yvet be looked on as a
science,.48 For all that, Barry clearly favoured the least
retributive form of punishment appropriate to the case. He
asserted that this was acceptable in our "more permissive and
humane" times.4%9 BHe cited with approval Churchill's aphorism
that "the mood and temper of the public in regard to the

treatment of crime and criminals is one of the most unfailing
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tests of the civilization of any country".50 He condemned
the repressive, pointless, degrading.punishments.then still
fresh in humpan memory.5Ll ., o - o-ie s ca e e

T Ll i LT g e B
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The debate about the extent to which .law makers and

those .who apply the law should reflect comminity opinion goes
'on today..., Various, views are asserted..--Lord-Denning contends,
- that "the punishment inflicted-for major..crimes. should. . ..
adequately .reflect the revulsion. felt. by the-great majority of
citizens for them".52 Norval Morris contends that community
.Suppopt”for”;eve:e;punishments;is,based on widegpread public
ignorance.. . . T TP

~..Most prisons . have walls whicﬁkse:qa-bofh_to'geep-w

.the prisoners in and the public out. There 1s

"“widespread pubiic ignofance of -prison Tife.”* This =~ -
wecoon 8 true calso of -probation-andrparolesios33 o s
Some commentators are sceptical that public opinion is as
harshly-punitiveaswitoappears in the cold. brevity of an
opinion poll. Some consider it more relevant to distinguish
the opinion of the "general public" from that of the "attentive
public;-or the "informed public", the latter two being a small
minority of the former., . In relation to criminal and penal law
reform, opinion may be based omw fear, Sometimesifuslled by
sensational journalism and ‘ignorance born of the secrecy in
which most of society's punishments are inflicted.S54

Other recent writers on this subject are more blunt.
M.L. Friedland, Dean of Law at Toronto, asserts that public
opinion is transient and shifting, responding to the particular
well publicised case, often mobilized by pressure groups.b>
Friedland points to the way in which pressure, more often
against than for change, can be su?cessfully'exezted on
politicians in key seats.56 We have seen some of this in
Australia and will doubtless see more.




Mr. Justice MacKenna has recently said that the general
public does not favour-more lenient sentencing. - "Most penal
reforms", he declared, "are made against the wishes of the
people”.57 MacKenna éalls for reform through the "opinion
of the rational minority, provided it is represented strongly
enough in Parliament".58 To what extent is a law reform
commission entitled to ignore the punitiVE‘majbfity for a
so—called "rational” mindrity?_‘In-the recent discussion paper,
we addressed this issue. In doing so we took-comfort from a
recent report of a British Parliamentary Committee which stated-
its positioﬁ thus

The organisation and use of the punishments of
the criminal justite system must be such as to

- ) maintain public confidence, When we speak of the
maintenance ¢of public confidence we are not
suggesting that those responsible for policy
administration in the criminal justice system
should simply follow swings in public sentiment -
that would be a negation of responsible :

© *'leadérship  and & dangerous and undemccratic

course to follow, It is up te the leaders of
public opinion to inform, educate and persuade

the community.5%

MacKenna is probably right. Most of the reforms which we now
accept in the litany of cruel punishments wefe achieved against
public and often "expert” opinion. The proper role of a.law
reform commission then can be to educate and bring the
competing pressures out into the open.60 Most people assume
that severe punishments deter crime. But this view is quite
unsupported by such evidence as is available. 1In our
discussion paper we expressed it this way.

The history of criminal punishment in the
Eighteenth and Nineteenth centuries is a long
record of deterrent and retributive principles in
practice. But crime has not diminished; on the
contrary it continued to increase. ‘Evaluative
studies which have been carried out in this
century 4o not provide any support for the idea
that a return to the penological principles and .
practice of the past would grovide more effective
protection for the public.6l -
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The recent vote in the House of Commons demonstrates
this truth: that in‘th?_long march of civilization towards the
amelioration of brutal punishmentsf societies rarely go back.
Re*orm once achieved, even against public~opinion‘of'tﬂe time
is rarely undone. - It is more £frequent that former . opponents.
comé tao embrace the.reformi . The;e‘arenﬁe:y_many examplies of
this, 62 Sl T ihames e it oonn e

BARRY - AND THE ﬁURPOSES OF PUNISHMENT .-

Barry's prlnc1na1 crlmlnologlcal work was done during
the high noon of therehabilitationist theory of punlshment
i.e. the notion that the hasic purpose of punlshment-ls the
improvement of the: offender and hlS restoratlon to, soc1ety..
This approach to punlshment sprang from the humanltarlan
reaction against -the cruelty of Nlneteenth Century English
punishments whlch even by contlnental standards, were brutal.
Ev1dence of the rehabllltatlonlst doctrlne can be found in many
experiments, not least 1n prison reform and in parole The
International Covenant on C1v1l and Polltlcal nghts contains a
plaln statement of the doctr1ne Ln Artlcle 10(3)

The penltentlary system ‘shall comprlse treatment
of prisoners the essential aim of which shall be
their reformatjon and social rehabilitation.,63

Barry, in advance of his time, was very sSceptical of the more
extravagant claim for rehabilitation. In his view there was
more to be said for the retaliatory features of the criminal
law than "some ‘humanitarian critics” were willing to
concede, 64

[Ilt is bad science and worse sociclogy to
disregard social realities and the actualities of
the criminal process ... the improvement of the
criminal law and its inseparable adijunct, the
‘punitive process, is not likely to be achieved if
we delude ourselves about their essential
characteristics the Eactors that brlng them
about, 65

Whatlin his view were those "essential characteristics"?

I believe that the explanation of [the]
expectation that in some way, though inevitably
roughly and crudely, punishment will be
proportioned to the gravity of the offence, is to
be found in the circumstance that legal



punishment is, in origin, vindictive, expressing

the rooted desire of mankind that he who inflicts
suffering .unjustifiably and unlawfully should
himself be made to suffer, and that it stlll

retains that characteristic.66 .

Barry thought it was a mistake to pursuwe a purely medical or
psychological approach to punishment, as if crime Qere_some
kind of disease thatAneeded only-expert'freatment-to be
cured.67 Egually he thought it impossible to make punishment
fit the crime in any scientific sense because the two were, in
his view,. truly 1ncommensurable58

However the prescription that the criminal should
- receive a dose of his own medicine has always
possessed a -dreadful attractiveness.69 ..

In short, Barry rejected any single theory of punishment though
he obviously_ leant towards retribution .as its chief
justification, Above all he was dubious that treatment and
reﬂabilitation,of offenders was the rationale for criminal
punishment.  He was .dubious.too about. deterrence, believing
that courts put tos much-faith in deterrencé,,ignoring the fact
that.man is a risk-taking animal who hopes and-expects that he
will not be caught.70 His scepticism of and disillusionment
with the reformation of criminals loocked forward to this decade
where disappointment at the lack of ~success of such-
rehabilitative programs as had been tried has led to a clearex
recognition of the proper place of retribution or frank
punishment as the main aim of sentencing of criminals. In the
United States, this move has led to the so-called "just
deserts” school. In Australia, a reflection of the same shift
~in judicial opinion may explain the apparent ihcrease in the
imprisonment rates that have occurred steadily over the past
two years.
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TABLE 2. .
DAILY NUMBER OF PRISONERS AND IMPRISONMENT RATES IN
AUSTRALIAN PRISONS, MAY 1976~FEBRUARY 197971
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DISPARITY IN PUNISHMENT

There is no doubt that one of the chief concerns of
critics of the present system of criminal punishment is the
disparity and lack of uniformity in the punishments meted out
to criminals, Some escape punishment altogether because they
are not found or, if found, are not prosecuted or-if prosecuted
are not put on their trial. More disparities still arise from
the Hotch—potch of the statute book, with its anachronistic,
“inconsistent and even irrational provisions for maximum
penalties which exhibit a gross lack of consistency in the
nature, level and equivalence of punishments. The Australian
Law Reform Commission has presented the evidence in the
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Commonwealth's sphere by a computer-aided analysis of the
Commonwealth statute book and an.examination of the Ordinances
of the Capital Territory.72 'This study found -

anachronistic penalties and offences ... lazk of
consistency in the setting of ‘penalties for
similar conduct, lack of consistency in the level.
of fines provided as an alternative to
itmprisonment, indiscriminate application of
composite penalties, lack of uniformity in the .
-setting of penalties of imprisonment for the
default of payment of fines, positive
discrimination in favour of corporations in the
provision of penalties and inconsistency in
pendlties for similar offences- under A.C.T. and
Commonwealth law ...73

If the statute book 1s.unconceptual in fixing penalties, it is

scarcély a matter for wonder that judges.flimited and guided by
statute} impose sentences which strike the layman as inadeguate
or too harsh, by comparxson to other known or reported

punishments.

r

In the United States, former Attorney —-General Gr1ff1n
Bell, ddr8551ng the COmmlttee on the Judiciary concerning the
Criminal CodelReform Bill of 1978 put it well. '

Almost all of us in this hearing rocom know
firsthand that existing Federal criminal laws are
in serious need of revision. Their deficiencies
are particulariy apparent to those who must work
with them on a daily basis. Two and a half
centuries ago, an English judge noted that "an
Act of Parliament can do no wrong, though it may
do several things that look pretty odd". We have
some things which look "pretty odd" in our
existing Federal statutes. Side-by-side, we have
statutes that are well drafted and statutes that
are ambiguous; statutes that meet current needs
ané statutes that are cutmoded; statutes that
work as intended and statutes that are
unenforceable. In some areas where. there should
be statutory coverage there is nothing: other
areas are papered with overlapping and often
inconsistent provisions.

The sentencing process is a prime example of an
area that needs reform, Under present law the
punishment levels for similar offences vary
irrationally thus raising questions about the
rationality of the Federal c¢riminal justice
system itself.74
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Disparity originating in the statute book is, however,
less-a matter of bitter controversy than alleged disparity in-
judicial treatment of-like'cases.- This is the SUb]eCt matter
of much lay concern; ° ‘It 'is a“frequent: target for
editorialists. It has provoked the most earnest submissions to
the Law Reform COmmlsslon by Federal prlsoners in all parts of
Australia. It is the issue which 15 be1ng addressed most

urgently in efforts for sentencing reform in:many countries.

Few aspects of punlshment have given rise to greater
public criticism than dlsparltles. Notval Morris declared to
the Australian Legal Convention.in ‘1953 that in Australia there
were gross and unjust variations.in sentenees.?ﬁ Returning

24 years later, he asserted -. . N

The passage .of the years has not . changed ny mlnd
and indeed the data have become guite
-overwhelming and will, I submit, conv1nce anyone
who takes the time to study them.76

Morrls asserts that thls dlsparlty should take nobody by_
surprlse. Kot only does 1t arlse from leglslatlve '
differences. It arlses frcm the fact that the business of
sentencing 1s 1eft to ‘the. "capxlce"iﬂasahe,puts:lt,_of judges
with varying characters and training dealing with crowded court
lists and responsive to the whims of vaiying judicial and
public attitudes to the activity they are engaged in.77

Problems of disparity are of special concern to the
Australian Law Reform Commission because of its Commonwealth
responsibilities and because to the variety caused by
legislation. and individual judicial officers, there must be
added in our country the variety arising from disparate
attitudes to punishment of federal offenders in different
States. This is not the problem in the United States where
Federal offenders are dealt with in Federal courts. Where, as
under our Censtitution, they may be tried and sentenced in
State courts, an additional factor of disuniformity inevitably
emerges, The per capita rate of imprisonment in the several
- jurisdictions of RAustralia differs markedly from 221.4 per
108,000 of the populaticon in the Northern-Territory of



Australia and 119.4 in Western Australia to 42.3 in Victoria

and only 21.5 in the Capital Territory. Since these
disparities were called to. attention the Government pf Western.
Australia has established an inguiry .intc the reasons for

nigher imprisonment in that State.

TABLE 3
AUSTRALIAN IMPRISONMENT RATES FEBRUARY 197979
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John Barry was plainly concerned by the fact that the
public perceived unmequal punishment-in roughly like cases as
"monstrous" injustices.80 He.was at pains-to assert that in
his éxperienée flagrant-disparities were a- rarlty iR
. Victoria.Bl He felt this was'due not only to the efforts of
the Bench but to the discipline of the Court of Criminal Appéél
which tended to reduce "the occasional discrepancies". He
conceded that the hopé expressed.when the English-Court of
Criminal Appeal was established (thét it would proviae for "the
revision of sentences ... te harmonise the views of those-who
pass them and so_to ensure that varying punishments are not
awarded for the same amOunt of gu1lt1ness") had ‘not been
completely fulfllled 82 mut he re51sted heartly the notion
of standardisation of punishment because he accepted the view
that judicial sentencing must address itself not only toc the
offence but also to the offender.83 ngain, he ‘was sufficient
of a realist to acnnowledge frankly the human attributes of
judicial sentencxng. . e -

[1]1f: the ‘hope of ellmlnatlng appareft -

- discrepancies has not been. completely fulfilled,
it.should be no matter for surprise. ¢Crimes that
bear the same legal designations vary greatly in
their- surrounding circumstances. Moreover
judicial sentencing is essentially an
idiosyncratic exercise which by its very nature
cannot be controlled by rigid or precise
formulae.

The same thought was recently put by MacKenna J. when he
asserted that “"sentencing is a very approximate business".85
There are many in the Australian judiciary who would argue

vehemently that as an attribute of human fjustice, it should be
kept thus.B6

Despite these explanations and justifications of
disparity, the puElic and critical malaise continuwes. Michael
Tonry and Norval Morris, addressing disparities in the United
States, where admittedly there is not the same measure of
appeal review, claimed that "the empirical literature on
sentencing disparities is enormous, growing and unanswerable”.
They cite a recent experiment in the Federal Second Circuit.

(A)1) 43 active trial judges and seven senior
trial judges rendered sentences in 20 identical
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cases described in pre-sentence reports {which
contained information regarding criminal charges
plea or trial, prior record, age, narcotic
history, family background etc.}. Sentences ~
varie¢ enormously. In one case the sentence
varied from three to 20 years. 1In another -the
range was probpation to seven and a half years. -
Substantial variation persisted even where
extreme sentences were disrégarded.. The norm was
the ‘absence of. a norm. The average disparity
from the mean was 48 per cent.88

Tonry and Morris are amongst the many in the United States who
assert that the disparity, in the name of individual treatment,
has gone too far. Conceding that equality in sentencing is not
an absolute goal,B89 Morris' basic assertioﬁ is that dur
capacity fbr individualising treatment is so utterly imperfect.
and ineffective, a mere remnant of the discredited
rehabilitationist ideal, that we should stop deceiving
curselves and make greater efforts to bring equal justice into
criminal punishment.99: TQo often,.he,asserts, is aaateurism
and unscientific looserthinking on the Bench rétionalf%ed as
the individudlisation of purishment.

A study of what is happening in the United States is
instructive. A strong school of thought has deveioped‘
favouring mandatory minimum sentences or fixed sentences which
permit the judge no discretion at all.%1 The other approach,
that favoured by Morris and Tonry is reflected in Senator
Fdward Kennedy's Criminal Code Reform Bili.92 That Bill
suggests many reforms, including an obligation for judges to
give reasons where their punishments go below or above settled

guidelines, expanded rights of appeal review and the
.establishment of an independent Sentencing Commission to
develop guidelines for judges and to collect data on the actual
operation, in practice, of the criminal justice system.

Better insulated from political pressures,
passions and posturing than a legislature, the
Sentencing Commission may be better positioned to
make principled and dispassionate decisions about
sentericing policy, and it will certainly be
better situated to refine and develop policy, for
legislatures both lack special expertise and are
beseb by myriad competing demands for legislative
consideration of matters of politics and policy.
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The Kennedy Bill passed through the United Sfates Senate in
1978 but it struck opposition in the House. Cohservétibes
feared the guidelines would "homogenlse" Justlce Liberal
critics of the judiciary feared that they would take no
sufficient notice of advisbry gdidglines. Civil libertarlans
feared that the net result @ould bé'lgnger periods of: _
imprisonment.94 The Bill lépsed with the 95th Congress. It
has recently been re- 1ntroduced The 5uggestion of a body
laying down detailed sentenclng guldellnes for judges, may well
have lessons for Australla. ’

BARRY ON SENTENCING COMMISSIONS

The Sentencing Commission proposed in the.United States
is a very 3ifferent creature to the Treatment Board-frequently
urged as a preferable alternative to judges imposing criminal
punishments. 'But it is a response {admittedly of a different
kind) to.the same.problem. Crities of judicial sentencing
point to the lack of aly specific training which judges by
-receive, to the painstaking'wéy'{n'which they condhct'the trial
but the generally perfunctory way in which sentences are passed
anéd the alleged failure of judges to develop a coherent and
consistent theory and methodology of punishment.95 Barry was
a vehement opponent of those who urged that the judge‘s.
function showld finish upon the finding of gpilt. Only the
courts, in his view, could be safely entrusted with the
coercive functions of punisbment. The notions of a "treatment
tribunal" he dismissed with satirical contempt.26 Never
convinced that the criminal was just a "sick"™ perscen or that
punishment could be reduced to some sort of scientific
“treatment" Barry proceeded to deal with the criticism of
judicial sentencing and to urge persistence with judges becéuse
they are trusted by the commenity to do this sensitive task as
a result of theApublic and reviewable way in which they act and
their impartiality and incorruptibility.37 apart from
anything else Barry was unconvinced that there were any
"experts® readily available to take over from judges.

It would be a long step backwards to entrust the
complex processes entirely to experts, even if
their claims to expertness were more validly



based than they are at the present day. 1In this,
as in every other aspect of the activities of
Society as a going concérn, the expert-should be
on “tap- but not on tgp.93 . ;

"Having said this; Barry -was hot blind to the criticism
of judges nor resistant to reform that would better fit them
for the task of sentencing., He conceded that "judges shcould
know more about the programs and resourées of the penal
institutions to which they sentence offenders.%9 They should
be at pains to find out details about- prisoners'énd to
supplement evidence with pre-sentence reports.l00 They
should visit prisonslOl and they should know something about
criminology, psychology, sociology and the operation aqd the
effectiveness of the punishments at their disposal.102

Barry was &6nvinced_that judges df‘fhis new breed would
come and that they would be less likely than administrative
treatment "tribunals® to fall victim to improper Or erroncous
" considerations. | . ' 7

Barry's view, somewhat out of fashion at the time, is
now generally conceded.. Professor Howard; writing on the
subject recently expressed the view -

[Tlhere is no ground at all for supposing that a
_non-judicial tribunal would achieve greater .
consistency than existing judicial institutions.
The human variables which are inescapably present
in the courts would be present in at least egual
degree in a panel of differently qualified
experts. Indeed they would probably be more
prominent because of the very variety of
professional training likely to be present and
the corresponding lack of common traditions ang
procedures. 1l ' :

The call today for transferring the painful.and unrewarding
task of sentencing from judges to othérs is a call for
legislative prescription of determinate sentences. For the
time being, atiléast, this battle against the treatment ‘
tribunal appears to have been fought and won. Calls for reform
are aimed at restructuring aﬁd‘guiﬁing or disciplining the
judicial discretion in sentencing rather than displacing it
altogether. Many judges, far from opposing greater guidance,
positively seek.it. The remarkable response to the Law Reform

I
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Commission's judicial survey demonstrates. to my mipnd the
supportive‘attitude'of'the-Augtralianﬂjudiciary-in the search
for a more principled approach to-criminal punlshment than has
hitherto besen achleved.

THE DE-INSTITUTIONALISATION OF PUNISHMENT .

The terms of reference to the Law Reform Commission call
speCLflc attentlon to the "costs and other unsatlsfactory
characterlstlcs of punlshment by 1mprlsonment" _ The Commission
is 1nstructed to have part1cular regard to "the question
whether leglslatlon should be 1ntroduced to prov16e that no
person 1s Eo be sentehced to 1mprlsonment unless the court 1is

of the Oplnlon “that” ¥ he other sentence fs approprlate"
Attention is also dlrected to the provlslon of adequate

alternatlves to 1npr150nment

Lt

- : Taeeryate

' THe con51derat10ns behlnd ehese 1nstruct10ns (and

Slmllar conclus1ons in United Nations and other conferences)
are not exclu51vely humanxtarlan Governments, especially
fac1ng the rising number s commltted to prlson, express . a
legltlmate commﬁﬁléy concern‘ln the relative costliness of

. punishment by 1mprlsonment and 1ts comparative ineffectiveness,
when contrasted with other punishments. Thervictorian Minister
for Community Welfare Services, Mr. Jona recently claimed that
the number of prisoners in Victorian goals was rising because
courts were dealing with more violent offenders and
consequently imposing longer sentences. This was in spite of a
growing provision of probation and other coutside-gaol opticons
which the Government hoped would reduce the numbers and
therefore the costs of priscns. The Minister claimed that each
prisoner cost $10,000-$12,000 a year to keep. He said that it
was the Government's policy to try to keep people out of
instituticons. Despite this, the numbers of prisoners appeared
to be rising at the rate of about three per cent a year. The
Government hoped that alternatives to imprisonment would reduce
the numbers in gaol. But "following increases in violent crime
and higher penalties" courts had begun to impose longer
sentences.104
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A decéde'before general acceptance that imprisonment,
the black flower -of our _civilization,l05 was unacceptably
expensive.and 4neffective, John Barry declared that
imprisonment should only be 1mposed "where no other course 1is
reasonably open"lOG : - . -

-~ The test of a c1v1llzed soc1ety ... is that it
should,exhlblt restraint in the degree of
suffering and humiliation it imposes upon
-of fenders -for, as-Alexander Maconochie contended,
there is no greater mistake than the studied
imposition of av016able degradatlon as a portion-

of punishment.107
For these reasons, Barry asserted that it was rare for judges
nowadays to send a person to prison if any other course was
available.l08 Furthermore, special efforts should be made to

_keep the young from the stigma of prisonl0? and to segregate

the specially dangerous.ll0 Most prisoners did not return to
gaol and suitable staff and buildings shéuld be procured with
this in mind.lll Barry was clear that in our crowded prisons
there were many who should not be there. _He listed the
alcoholiecs, fhe drug addicts, the vagrants and petty offenders
who were nuisances rather than criminals.112 The effort, he-
declared, should be to keep as many offenders as possible out
of prison, to diversify prisons, reduce their size and improve

their conditions. .~ : ‘

These conclusions are generally as true today as they
were when uttered. But 50 are Barry's assertions that it is
difficult to get governments to spend money on prisonsll3 and
to overome political and popular fear, especially about p:isén

"escapes.ll4 The fact that an escapee may be guite harmless-

and may last week have lived in the community or next week have
been entitled to return to it, means nothing when sensational
headlines whip up false terror about escapee "convicts",1l5

The combination of parsimony and political pusillanimity are
the principal reasons that we continue to house the bulk of
prisoners throughout Australia in what Barry described so aptly
as "masive monuments to penological theories long exploded and
abandoned",116 rhe efforts to impose repentance and to

coerce rehabilitation by penitence shaped most of the prison
buildings and prison systems that survive to this day.
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Barry was sufficiently a réélist to remind us of the
other side. - Thera are wicked. people who prey .upon society.
They cannot escape just punishment but must be removed for a
time. At least during this interval soiety will be relieved
of their depredations. Furthermore, with the dgrowing abolition
of other, more brutal, pun1shments,.1mprlsonment ‘remains today
the only "drastic" punlshment left ll7"It is the ‘only means
available to 5001ety to rntallate 1n an emphatlc and dlstlnctly
punitive way.l18 Barry did’ not ‘See afy 'incbnsiténcy. between

_the assertion that 1mprlsonment should only be used as the 1ast
~resort and-the- contention that it shouLd be used unfllnchlngly )
if socdial retaliation was necessary.- Given that practicalities
require the use of ‘imprisonment, he tédght'thétxtﬁe’pfoper'“'
focus of attention {arid the most-fruitful-target of refdrm)
should be the identification of- those~classés dfjérime?“f“
appropriate for"imprisonment~and theamélioration of the
conditions’ of persons ‘convicted to prison, so that physical™
debasement and 1nhuman1ty should ‘be mlnlmlsed.-,

In some respects, Barry's wviews on;this subjeét appear
now to-be a.little dated. . For example, he was 'sometimes
inclined to wash his judicial hands of conditions in prison

The way in which a convicted person will actually
serve his time in prisoh is beyond judicial
control and rests entlrely with the authorities
administering the prison system. For the
duration of his incarceration, the division of
the prison in which he will be confined, the
occupation .to which he will be assigned, whether
or not he will remain in a maximum security
prison or be sent to an open institution, will be
determined not by the judicial sentence, but
largely by the decision of the penal system's
classification committee.119

The insusceptibility of these considerations to judicial
supervision or even public scrutiny of any kind, despite their
.critical impq;tance to the quality of bhnishment actually
inflicted, left Barry unmoved. His statement that nowadays the
discomfort of prison was more psychological than physicall20
conflicts with the evidence ten years later, presented by the
Nagle Royal Commission on Prisons in New South Wales and '
criticiSm even more recent of sections of thé Pentridge

Gael.121 §gis dismissal of the deprivations involved in
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prison censorship, the limitation of contacts and visits and
the deprivation of normal sexual satisfactions may alsc be out
of tune with today's perceptlons . -

. [Alccording to the conventions that are supposed
to control Anglo-Saxon societies, sexual
gratification is permitted only within the
married state, and, in.theory at any rate, the
plight of a prisoner who is denied sexual
intercourse during his sentence is not much worse
than that of a -bachelor 11v1ng chastely in
freedom.12

Nevertheless what Barry saild about the need for )
non—-institutional punishments and for 11m1t1ng 1mprlsonment to
-the last resort holds true 1n most crlmlnologlcal thinking
today. The Law Reform Commissicn put its position in the
following way. - - o

[NlJeither retributive, deterrent nor reformative
principles of punishment jastify the use of
- imprisonment except as a punishment of the last
resort. This is not to deny that for some

categories of offence imprisonment is necessary

for the protection of society as, for example, in
cases where a lesser sentence would depreciate

the seriousness of the defendant's crime or where
lesser sanctions have been applied in the past.

and ignored by the offender. -Nevertheless, it is
‘the view of the Commission that rational and

humane sentencing would be best ‘achieved if it -
were guided by the principle that the least )
punitive sanction necessary to‘achieve social
protection should be imposed and that, as' far as
consistent with social protection, preference

should be given to the use of non-custodial
sentencing options.123

At present, Commonwealth offenders in Australia are recejved
into State prisons pursuant to s.120 of the Australian
Constitution., Capital Territory offenders are received
pursuant to an inter—governmental agreement into New South
Wales prisons., Conditions of those prisons have lately been
severely condemned by the Nagle Report. In the ﬁigh Court of
Australia in Veen v. The Queenl24 Mr., Justice Jacobs relied

extensively on this report in criticising the lack of medical
and psychiatric facilities available in prisons. Principally
for these considerations, but also for reasons of acceptance of
the Commonwealth's own responsibilities to provide humane and
just conditions in prison for offenders against its laws and to
give a lead in prison reform, the Law Reform Commission haé

suggested that a range of detention institutions should be



constructed without delay in the Capital Territory.125

‘Moreover, 'as alternatives to-imprisonment; whether .in New South,
Wales or in the Territory,:thefCommissiOn_has suggested that
judlc1al officers should ne equ1pped withia- generous range of
non-custodial options for sentenC1ng.‘ The senten01ng 0pt10ns

.vary 51gn1f1cantly from ormne- ju[lsdlbtlon to: another in

dustralia., In no: jurlsﬁlctlon are there fewer alternatlves to .

imprisonment-than in the Capital Territory,-- |

-, SENTENCING OPTIONS® IN AUSTRALIAN JURTSDICTIONSL26 -

I
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Growing enlighitenment among political leaders
{encouraged by the cost considerations involved), comparisons
with other countries, ‘especially on the continent.of Europe and
comparison with our own statistics in.earlier time$ have led to
an increasing perception that the chief hope for
deinstitutionalisation of punishment is not so much keeping
people out of prison who should not have gone there in the
first place but. reducing the length of prison sentepces. This
was urged by a Home Office report im 1976127 and by the more-
recent reports of the Advisory Council on-the Penal: Systeml28’

L in nngland.. Lord Gardiner put the problem v;vldly exactly ten

years ago - -

{B)roadly speaklng 1t is true to say that
whenever one finds three in a cell, one weould

- have been there before the war, the second is
there because of the increase im crime, and the
third is there because of-the 1ncrease in -
sentence.l2

Mr. Justice MacKenna has ackndwledged the difficulty of .
apparently reduc1ng punlshment at a time when crime rates are
rising. He teferred to.the cautlous and slow moving way in
which judges can 1ndlv1dually 1nﬁ1uence such things. But he
urged one major, pressing reform: reduction in the length of
prison sentences.130 The Netherlands did this as an act of
deliberate penal policy after the Second World War and there
has been no significant change in lawlessness or rates of
crime.13l Rupert Cross puts the same plea more succintly:
"Up short sentences".132 But the newspapers disagree.l33

The rising numbers in our prisons suggest that the judges are
imposing lbnger sentences., Recent Commonwealth legislation in
the area of drugs suggests that some politicians are alseo

unconvinced,

If we are serious about the costs and other
disadvantages of prison, and are moved at all by the lamentable
picture painted in the Nagle Report and other descriptions of
the state. of our gaols, we musi, as a society, do two things at
least, First, we must provide reformed institutions for those
who must be committed to institutional punishment. Secondly,
we must embrace shorter terms of imprisonment on the basis that
where it is necessary, it is the fact rather than the duration
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of deprivation of liberty that is the effective consequence of
such punishment.~ MacKenna points out thaE a new level of
imprisonment’ sentences wi%l—ndt come’ about on the inktidtive of"
individual judges.- The lead must be éiven by the legisléture'
There is some evidence that’ sone p011tlca1 1eaders at least may

_be w;lllng to grasp ‘the nettle.l134

BARRY AND PAROLE- - i "W“'T7”

As ‘the first Chakrman of the Victorian parole Board and
as leader:for the first-13fyears~of-an experiment which was -
_substantially copied in other Australian jurisdickions, )
1nc1udlng the Commonwealth,'lt is scarcely surprlslng that
Barry was an evangellst for’ par01e135 and for probatlon
_ too. 136 In his lgctures he described the: operaticn of ‘parole
in a system whergé the jﬁdge retained the power tc fix a period
of minimum imprisonment, which, remisgsions. apart,-the prisoner
would serve-beforggpecqmingLelig{ble-to be parolled.

e ir g smirie
Trodowd waooan s

Barry had many reasons, apart from hlS personal office,
to be interested in. the, development of parole. Some contended
"that Maconochie was the father of parole and that his
measurement of progress in prison by the. allotment of marks was
a primitive form of parole. More recent examination of
Maconochie's experiménts disputes this contention and even
asserts that Maconochie's views were basically inconsistent
with the discretionary element of modern parocle.l37

However that may be, Barry was led to support parole
because it was-a cdmpromise wvhich the public would acgulesce in
to permit punishments which were less Draconian, in fact, than
they otherwise appeared on ‘their face to be,138

The present trend is to aveid the imposition of
imprisonment where it is possible to do so, and,
where it is not, for prisoners to serve their
sentences or portion of them, in medium or open
penal institutions, and to be released on parole
on conditional liberty ... [V]arious
considerations have combined in the last 20 years
to gain public acguiescence in a less repressive
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and draconian approach to the subject of
imprisonment. This approach is in the-nature of
. a compromise of a kind not uncommon in human
. affairs, and parele during sentence is an aspect . .
of it.138 :

Barry was the first to admit that the Australian parole system

was not the complete answer to improvement in the correctional
field. He asserted, however, that it had met with acceptance
and even approval both from the judiciary and the community
generally.40 1t is easy, now that parole is increasingly
coming under guestion, after Een moere yearé of experience, to
criticise Barry's views of parole and to-question his
assumpticens about it, including on the basis of statements made
in his own writings. No one can question,” however, the
sincerity with which he tackled t@is major social experiment or
the motivation he had to reduce deprivation of liberty and
sustain hope and self respect among prisoners.

In terms'of_his own writing, whilst Béfry defended
judges on -the grounds—that they écted&publicly in imposing )
punishmerrts; 14l he saw no egual necessity for parole boards
to submit themselves to a like public scrutiny. Whilst aa
prisoner should be heard on the .passing ofnsentence in open.
court, Baréy disputed representation before a parole board as a
well intentioned but muddled confusion o% judicial and
administrative functions.l42 That the Parole Board might
make decisions critical to liberty was dismissed by a legal
categorisation of Qhat was judicial and what was not. Only in
the former were open proceedings reasoned decisionmaking and
public review necegsary. What a mischief Montesguieu has done
to our legal thinking. Barry condemned the proposed Treatment
Tribunal as an alternative to judicial sentencing on the
grounds that it was unlikely, as an administrative body, to
give reasons as judges do.143 He saw no need for parole
boards, also administrative bodies affecting liberty, to give
reasons in public and to have them admitted to review.l44
The presence of the .judge, his own presence, was sufficient
assurance of common sense and fairness.



The critics of parole are now vocal and persuasive. One
by one, they 115t and seekito, demollsh the arguments advanced

.+ in favour of. parole."They see ik--as: an experlment that bas
failed and now does Jore harm, than good to prisoners arnd to
-society. The notien that a parole board can predict the
behaviour of a petson in Eociety on ‘the basis of. his behaviour
"in a cage"'iS”réjécted?"”Threé_deCABESFSEWféséaEbhﬁEaiis to
reveal the greater predictive capacity of -a'patrole boara.
Sociéty sees constant evidende éf“th{ﬁf” as for the “indentive
for rehabllltatlon within gaol, it''is 'said that’this is a
wasteful and unsuccessful use of Limited- resources that should

‘be bettet spent after the release &F a prxsoner from his | .
confinement.’ 50 far as from permlttlng long apparent sentences
to :elnforce the“ﬁe%e S eie éffect 'oF apparent judlClal

punlshment Morrls asserts that the game 'ik up.

For a_few years,vthls charade may have been
unnoticed, but by now every judge knows the
practice, .as does the public. ;: Judges who wish to
punish severely" sxmply inflate their sentences -to
- reflect- ant1c1pated deflation:by the parole::

“w“board .Fo one _is deceived, but under the

- -vagarles 6f parole declslons,‘subject ‘to ‘diffuse
political and public pressures; some prisoners

- will suffer randomly, OI WOLSE, dlscrlmlnatorlly,
to nd social gain.l45

According to Morris it also fails Yo keep down the general
prison population. Parole boards ‘have proved too sensitive to
passing public pressure and accordingly too timorous in the
release of prisoners. As for the parole boards reducing the
injustice of disparate judicial sentencing, Morris acknowledges
the disparity but rejects this way of fixing it up.l46
Certainly, in principle, it seems wrong to permit an
administrative body, sitting in private, to "correct" the
publicly declared and copenly reviewable decision of a judge.

Such is the disfavour of parole in the United States
that both major Federal Eills,for the reform of sentencing
include the prospective abolition of the Federal Parole Board.
Senator Kennedy in the Congressional hearing asserted bluntly
that in the United States parcle had not been administered
evenhandedly.147




Suggestions for the reform of parole have now been made
in Australia. The report of the South Australian Criminal Law
ind Penél-Methods Reform Committee in 1973 recommended the
abolition of’ the South Australian Parole Board and the transfer

of respon51b111ty for parole to the court -

In our view the obvious place for parcle
decisions is in the courts. It is the courts -
‘ which -decide to send an offender to prison; it is

L the courts which decide the maximum length of
time he should remain there; and it is the
courts, through their power to specify non-parole
periods, which have the primary decision whether
he should: gserve a minimum time also. In.our
opinion-if‘is almost self-evident that it should -
be the_ courts which make the equally.important
Gecision whether to release blm at a oartlcular
time on parole,l48 - . .

A recent review of parole ln’New‘Sogth Wéles'cohsidered
abolition of pérole but the méjofity concluded that there was
insufficient.evidence -and® that resources did not pe:mlt the
committee to collect tHe approprlate data 149. A similar
concluszon was reached by an inguiry 1n Western )

Australla 150" A mlnorlty report of the—New Socuth Wales

Parole Review Committee called for the abolltlon of parole and-
its replacement by a “determlnate“ system of sentences to which
after-care recognisances could be attached. 151 "1t is
gignificant that this minority report comprised the views of
the Director of the Probation and-Parole Service in New South
Wales. The Probation and Parole Officers Association of that
State has advocated@ the abolition of parole for many years.l52

A research paper of the Law Reform Commission has
concluded tentatively that parole for Commonwealth offenders in
Australia should be terminated and that the oppertunity should
be taken to reduce Commonwealth prison sentences and to make
them more determinate and consistent.l53 <crhe paper
acknowledgeé the dangers in this course, some of which have
also been identified in the United States. The first is that
State. judicial officers would have to approach the punishment
of Commonwealth offenders in a different way, so long as State
parole systems survived. The second is that public opiaion

might react unfavourably to judicial fixing of actual sentences

A
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‘which were apparently shorter than those fixed for State
offenders, known to he subject to parole 154 Morris®

assertion is, however, almost certalnly rlght. 'The'"charade"
of confustng Sentences, falsely exaggerated and inflated in an
artificial way nowadays decelves few and should deceive none.
Many lock on it w1th cause, as. 51mply another case of a legal
fiction. Where, by breach, it gains relevance, it may do so in

an anexpected, uninténdea;and_exce551vely burdensome way. -

It should be added that the Law Reform Commission has
suggested as an alternatlve to the abollt1on of parole major
reforms in Commonwealth parole.; Concedlng all the defects of
admlnxstratlve bodies, operating under great pressure, with
little tlme, no 5pec1al Capac1ty of predlct1on and scant
follow- up resources- the Commonwealth 5 system ‘of parole is the
most 1nefflclent of them all ;n Australla. Theze is no
Commonwealth parole ‘Goard, ' There is no body of persons to whom
Commonweal th prlsoners cah Took fot parole decxsons. These are
made by the Attorney-General of the Commonwealth on the advice
of deoartmental offlcers, amidst other” pre551ng natlonal -
decisions. Thefe is A6 rlght ‘to ‘reasons for prisoners denied
parole.” ‘There 'is nd right to public or judicial review.  There
is no right to access to documents considered in relation to
adverse decisions on parole, there is nd minimum term
applicable uniformly throughout Rustralia after which parole in
Commonwealth cases may be considered. Short of abolition, the
Law Reform Commission has put forward proposals to reform these
many defects: '

1. Commonwealth and Territory prisoners should.on
their conviction and thereafter on request be
notified of their rights concerning parole.

2. Commonwealth prisoners otherwise eligible should
be given full reasons where they are refused
release on parole.

3. They should have a general right of access to
documents considered in relation to parole
release decisions made about themselves.
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4. The provisions concerning minimum terms of
imprisonment contained in the Commonwealth

_ Prisoners Act 1967 -(Cwth} shpould be amended so

that they apply uniformly Througﬁout'éustralia.

5. A Commonwealth officer should be designated in
'~ each State to assist Commonwealth and Territory
prisoners in matters relating to parole.

6. . Review of all parole decisions affecting
Commonwealth or Territory prisoners should be
available in a’ 81ngle Commonwealth_court, the -
Federal Court of Australia.

Other and alternative suggestions for reform-are made.

fhé.b§éic_iésuéfreﬁéins;whéthér_palliativés of this
otder are enough or whether the. time has.come Ho acknowlédge
that the brave experimént in which Batry took such a leading
part has become a muddled, inconsiatent unreviewed, secret’.
admlnlstratlve nlghtmare whlch denies fellow citizens the-Rule
of Law when 1t most matters, namely when thelr llberty is at
stake.

CONCLUSTIONS ' : -

What follows from all this for a contémpo:ary assessment
of John Barry and his views on criminal punishments? First, we
must applaud his embrace of criminology and penology, his
openmindedness and the vigour with which he argued for the
continuing role of the judiciary in sentencing, but a judiciafy
alert and trained beyvond the law books, in criminology,
sociology, history and much else.

Secondly, we must marvel at his receptiveness to tha
need to base advances in criminal law and -criminal punishment
upon proper research: finding out what actually happens, cften
50 remarkedly different from the law in the books and received



wisdom. I entertain no doubt that Barry would have embraced
with enthusiasm.the_efforté of the Law Reform Commission to X
secure the perceptions.of -sentencing and punishfient of judge,
prosecutor and prlsoner alike and their 'several suggestlons for

its 1mprovement and reform.

He was steadfast in hisﬁoppoeitioektoiehe;deatﬁ penalty
and corporal punishment for he saw these as denvying the
humanity of civilised~society.” "Beiwas nobtideflected inithis
view by popular opinion to the contrary: In.criminal |
punishment, though: the lawand practicegmusﬁ reflect the
general moral sense of the‘community., there can ‘be-no slavish
adherence to brutal public opinion: Every major penal reform
has been secured against -public opp051t10n and predictions of
the gravest consequences~._The abolltlon of- dlsembowllng,m
burning, chaining,. flogglng ‘and transportation.were all:
Aaccompanled by‘predlctlons of- doom‘for_soc1ety and were”

generally opposed .and=1lamented for+a-time by judges -and othezs.-

in authorlty:  BarryuwaSJnever«oﬁ-thatwmlndaandfhrs views on
this 'subject have new significance as efforts are mounted to
turn back the punltlve clock.

In advance of his time, Barry was, sceptical about the
more excessive claims of the rehabilitationists. Developments
in criminological thinking since his death have tended to
confirm the basis of his scepticism and to bear out his
practical belief that the primary business of punishment is
punishment. On disparity in sentencing, he was, perhaps, less
perceptive and more complacent than we are now. This is a
major issue and is reinforced by the debate about parole
because it tends to increase disparity and ineguality of
punishment.

Nowadays, there are few proponents of handing Sentencing
over to a non-judicial "treatment tribunal", The United States
suggestion of a Sentencing Commission, including judges, which
could draw guidelines for the exercise of the judicial
discretion, is very different. It is a predictable reaction to
the concern‘(including amongst the judiciary) about the

e
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ineqgualities of sentencing and our incompetence to deal with'
individual wvariance with a firm and fair hand. Barry's thesis
that imprisonment should be_the punishment of "last resort, that
we should increase the alternatives to imprisonment and do what
we can to keep people out of prison, is now.generally accepted
in theory. But it i§ not being implemented in practice either
by Parliaments or b¥ . the courts.. Various sugygestions have been
made -to cure-this, most especially by the legislative provision
of shorter sentences.. It is going to prison rather than the
length of time spent inside, that is the effective function of
ecustodial punishment. :

On parole, the‘objectbré are in full attack. There is _
little_doubﬁrthat-Barryfs-flawed-innovation will come under
increasingly critical sErutiny in. the immediate future, with
strong moves to abolish‘tth”charadeﬂ of . parole:and substitute
shorter.but determinate periods. of imprisonment, -

Barryjsrwritings have survived ten years and provide
many insights into sentencing reform that are still perceptive,
practical and forward locking. He was a judge whose mind was
always open to new ideas and ¥o a more scientific approach to
the law and its enforcement, He was a ¢ivilized and notable
Australian. We do well to remember him.
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