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HUMAN RIGHTS:AND THE UNITED NATIONS
It is appropriate that the United Wations Association

should consider at this seminar the state of human rights
protection in Ausiralia. The United Nations itself was born
cut of the ashes of the Second World War. It was founéed

in the hope that something better could be done for the
protection of peace and of the rights ©of man. The rights

of man can really only flourish in times of peace. They can

only be enjoyed if certain standards of economic prosperity

are secured. -

It is timely for the United Nations Assocciation to
be involved in this debate because human rights ‘and their
practical protections are a matter of current international
and local concern. The debate about a Bill of Rights ox
other human rights protection in Australia is simply a
reflection of the debate proceeding on the wider internaticnal
stage. President Carter has elevated the long-standing
United States focus on human rights, as a part of the

United States Constitution, to bé a humanitarian concern as
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an attribute of national foreign policy. Indeed, this
began even bhefore President Carter took office. President
Ford established in the Ofﬁicg of the Secretary of State a
Special Co-ordinator for Human Rights and Humanitarian

affairs. -

The international dehate inevitably turns our
attention upon the domestic situation in Australia. This
attention inescapably raises the guestion of whether we, -
in Australia, should have a Bill df'RigHtS in our '
Constitution or elsewhere and if nbt}‘what steps shert of a
Bill of Rights, should be adopted so that we are not left
behind in the international movement to provide improved,
practical accessible protection for the_rights of man.

There is a debate in our country about the methodology
of'protection. On 21 March 1979 Mr..Jim Carlton M.P. asked

the Prime Minister whether the governmeht would be prepared
Atollse the external affairs power of the Constitﬁtion to
introduce a Bill of Rights. In other words, he asked |
-whether the government'would_conxemplate ratifying an
international instrument on human rights, theréby seeking
to secure a,legitimate basis upon which the Commonwealth
could enact binding human rights leéislatibn. The guestion
arose out of proposals made in the'Lébof Party for the
use of Section Sl(xxik) of the Constitution. This is what
Mr. Fraser told the House of Representatives :
"The present Government has set its face against
using the external affairs power to expand the
Commonwealth's power and influence at the
expensé of the States. The Government believes
that this is a correct course to take because
the founders of the Constitution certainly did
not mean the external affairs power to be used
in that way. We know'that during the previocus '
Administration the external affairs power was
used for a number of changes in the negotiation
of treaties and accession to treaties and
intérnational conventions in terms of

co-cpaération with the States, in terms of
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of consulting the States and in terms of
having their observers present during
negotiations and consultations, at the same
time 'seeking where possible to have federal
clauses puilt in whieh are designed to
protect the position of the States. I believe
that that is the correct course in a
federation: B -

The proposal of the Leadex of, the Opposifion
to ‘use secdtion 51 (xxix), the external affairs
power, in relation to a Bill -0f Rights not -
only raises some serious” legal and
const}tﬁfional problems but also is totally
at odds. with the éhilosophy and policy I
: have‘outlined, which is designed to work in
harmony and co-operation with -the §£zté5, and
also in a way that prOtects the basic rights
of the States to the extent that that is
possible} "I think it also overiocks the fact
that we have. already ;egislafed in a number
‘of arekas to proteét the rights of citizens and
will continve to do so where there is a
need. The Ombudsman, the Administrative Appeals
Tribunal ana other provisioné are areas
where the Commonwealth has shown concern for
the rights of individual citizens against, for
example, what can sometimes be regarded as a
large, powerful and hard to understand
bureaucracy. Protection for the rights of
individuals in a modern society I think is
necessary. We have legislated to put those
matters into effect.

We are also guite well advanced at officer
and ministerial levels in developing co-operative
Commonwealth-State human rights machinery.
' That coéoperation would fly out the window if
there was any suggestion that we were suddenly
going to use the external affairs power to expand

the Commonwealth's role at the expense of the



at the expense of the States, and we have

no intention ¢f doing so. I think that this
partlcular instance hlghllghts the
difference in phllosophy bctween tHose on
this side of the House who do believe in
c0—operation‘between the Commonwealth and
the Statcs and the Australian Labor Party
which does not belleve in the States ocr in
the Senate" . e ,“.'A.
~Commonwealth Parllamentary Debates (House of
Representatives), 21 March 1979, 9d4 5.'_

The guestion and answer were.followed . later lnethe same
Question Time by Mr.. Llonel Bowen M P., Shadow, Attorney -General.
He asked the, Prlme Mlnlster tbls questlon :

"Is the Prime Minister aware, qf_a statement

made in 1977 by the former Attorney—”“

General the present Minister for Home

Affairs, that human rlohts should be the same

all over.the country, and of a, further statement

which reads : 'W?NBUth to be able to get

together Qn thls. If we can t well then

federalism is dead'? In view of those

statements and the statement of-the Prime

Minister today that the Commonwealth would

not use the external affairs.poder under

the Constitution to enaet a Bill of rights

which guarantees the provision of human rights

by all States throughout Australia by the end

of this year, will the Prime Minister guarantee

that such rights will be brought into operation

shortly rather than wait a further two years?"
Mr. Fraser responded thusi: .
"The honourakle gentleman could not have |
heard what I said. I indicated that
negotiations were already weli advanced at ‘ ;
both officer and ministerial level to develop
co-operative Commonwealth-State human
rights machinery. The difference between
members on this side of the House and members

of the Opposition is that the Australian



Labor Party does not bother about
co-operation with anyone; members of the

Labor Party just go marching over a cliff."

Commonwealth Parliamentary Debates ({House
of Representatives) 21 March 1979), 947-8.

- The point of.these guestions and answers can be shortly

stated.. The issue whether we in Australia should or
shodld not haﬁe a Bill of Rights has become'complicated by

. a partisan alignment within_thé major political -groupings
of our country for andvagainst the proposition-of a Bill

- of Rights. I have previously pointed to the fact that the -

© alignment in Australia differs entirely from the alignment

“in Britain. 1In Britain the chief proponent of a
constitutional Bill of Rights is Lord Hailsham, the Conservative

Lord Chanceller. When in Opposition, the Conservative Party

urged. consideration of a Bill of Rights for Britain. The
European Convention on Human Righﬁs already provides a

form of human rights law for Britain, as recent cases have
demonstrated.. The Labour Party 'of Britain, on the other
hand, opposes®Bills of Righfsf.suggestiné that-the 'sovereign.
Pariiament shodld not have.its powers curbed by wmelected,
unrepresentative judges. Times may change with the change
of government in Britain. At the moment, the political
line-ups in Britain and Australia on the!issue of a Bill

of Rights are precisely the cpposite.

‘Because the issue has become muddied in the waters
of political controversy, you will understand that I must
not, as a judge, venture further than to outline the
issues; leaving the decision to you. I therefore propose
to traverse briefly an historical perspective in the United
States and Australia. I will summarise some of the arguments
for and against é Bill of Rights. I then want to say some
things about the Law Reform Commission's role and other
initiatives taken for the protection ¢f human rights and

freedoms in Australia.
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THE DEEATE IN- THE UNITED STATES
Two hundred years ago this week, in the infant

Republic of the United States, a debate was raging. In
substance, it has been resolved 'in'that,country. It remains
for resclution in Australia. - : ’

) The debate was about the'best way td protect human
rights in a countfy-boasting a system of govérnment cf laws
not of men. The original Constitution of the United States
contained a few-statementsuoﬁ.generak.rightsrenforoeable
in the-courté, but no’general collection of -the "rights of
man". - In this form, the Constitution had been passed by

the representative of-ten States. HNo State dissented.

R =

- But when it was sent back:-for ratification, a
debate flared which was not resolved -until- the fifteenth
of Decembef 1791 when, by -due majdority, the Congress adopted
the. first ten Amendments to the United States Constitution,

known popularly .as_the - Bill“ef. RightsT~ . "

B e R S o AU A e aaimart Lt . -
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This Bill- of Rights had been.strongly opposed by
the American Foundiﬁg'Fathers,umany of them brought up in
the traditions of the common law of Englahd. Alexander
Hamilton questioned the need for a-statemept of rights, where
there was no express power given to take away the citizen's
basic privileges. He suggested that fixing a list, any list,
would result in a limitation of civic rights. Definition
would inevitably produce circumscription. -Who would be so
bold, asked one patriot, as to list the rights of the people?
The debate, which was a vigorcus one, ;as engaged
two centuries ago between those of Hamilton's view and those
who called fér the inclusion, in the Constitution of the United
States, of the fundamental rights that would be above other
laws and beyond the power of Congress to amend. It was Mason,
the draftsman of the Virginia Bill of Righs, who led the
assault. Later it was agreed, as a price of ratification, to
include a Bill of Rights and James Madison was assigned the

task of drawing it. The Bill of Rights permeates American

Q%



legal and social life. It has produced a nation of right-
asserting citizens. It had-encouraged the litigation of
fundamental principles in the courts. It has certainly
clevated to great importance the "least dangcrous! arm of
government : the Supxeme'Court of the United States. The
Bili of Rights dincludes, as fundamental cntitleéents, the.
right of freedom of religion, freedom of the press, peaceful
aésembly, the righﬁ-to petition, protection against
unreasonable seafches, the obligation to pay due compensaticn
for compulsory resuﬁption of property and the assurance of -

due process of law in legal process. .

This is notﬁthe full catalogue-o%'rights of the
American citizen. But it is at the core of America's
government under thé law. Protection of human rights has<.
been a recurring theme 4n the interﬁational-policy of the
United States. It is hard to learn, uphold and enforce these
rights at home, without drawing inferences for the rights
of others, elsewhere .in the world. - The notions undoubtedly.
played a great part in the devélopment of thé Unitea Nations
Organisation and 4in the post-war effort to secure intermationally.,
agreed statements of human rights. President Ford appointed
a Human Rights Co-Ordinator. President Carter has made the
protection of human rights a corner stone of his foreign

policy.

THE AUSTRALIAN DEBATE

We in Rustralia do not have a Bill of Rights in our
Constitution. The adaptation of the United States.
Constitution muted the originality of our Founding Fathers.
They.adopgéd its written form, its federal structure and the
limitation upon the powers of the central government. But
they did not copy the United States model in three important
particular respects. First, because we had no revolution,
the Australian federal union was established as a monarchy
under the Crown of the United Kingdom. Secondly, the
principle of respoﬁsible government was adopted, so that our
Ministers sit in the Parliament and are responsible to it.

Perhaps most significantly, they did net copy the incorporation



of a catalogue of rights, after the pattern-of the United
States Bill of Rights. ’

Trﬁe it is, Lhe Australlan Constltutlon lncludcd
certain statements of right. Thus, section 51 (xxxi) cnsures
that if the Commonwealth acquifés property it _shall do so :
enly "on just terms”. Sectien 80 purported to.guaréntee‘
trial by jury butnonly_fqr_trialsffgnwinﬂig;mqgtfn_This has
proved a puny protection for it was held that the provision
does not, imply that any offence will necessarily be- tried
after thé formality of an indictment. By‘reducing indictable

dffcnces, trial by ‘jury is reduced.

R B < e
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~ Section 116. prov1des ceItaln llmltatlons upon the
Commonweaith s . degislating in, respect oL rellglon. VDec1s;ons
so far suggest.that, this.is a very.circumscribed, protection.
However, there is éu;rently”befqggﬁﬁhq High Court of Australia
a challenge by the organisation known as Defence 0f Government

Schools. It contends.that_thenpayment_Of funds te church

schools. offends sectlonmllﬁ of:the Qonstltutlon TLme will
tell whether there is more llfe ln the. sectlon than was

previously thought.

These exceptional provisions aside, it must be said

that the Australian Constitution contains few general statements

of civic rights, especially when contrasted to Constitutions

of other .lands. Bt the latest count, 108 naticnal Constitutions

of the world provide for a Bill of Rights after the American
model. Thirty nine do not. ©Of course, the provision of a
written Bill of Rights is no guarantee that the rights will

in fact'be protected. Many of the countries with a written
list would not be regarded as right-asserting and right-
protecting, according to our standards. The point for present
purposes is that our Constituticn, on paper, is exceptional in
its failure to list the rights of the citizen enforceable in
the courts. This does not say that our decision is wrong. It

is simply exceptional.

\



The exception did not come by 6versight. There was
spirited debate in the Constitutional Convention as to
whether a Bill of Rights should be incorporated..The debate
was put to the test an a proposal to include a guarantee

of due process of law in the Constitution. The proposal was

‘supported by Mr. R. ¢'Connor Q.C. of New South Wales, later

to be a High Court Justice. It was opposed by Isaac Isaacs
©.C., the Victorian Attorney-Genéral. The issue was put

t0 the vote and the proposal to include a guarantee of due
process was lost by 19 votes to 23. The debate that had
engaged Alpxandér Hami%ton, Madison ané the<Am;:ican Founding
Fathers, was addreésed‘by those who éstgblished our ;
Federation. The result was different and it is perhaps for
that reason that the debate is still with us today. Therc are
still some who urge that we should establish an Australfan
list of guaranteed rights. ~Others would be content with
legislation, short of constitutional amendment, guaranteeing
certain fyndamental rights. Still others oppose this general
expression and say-that the right way to go zbout protecting
human rights :in our country is by fhefiassage-bf specific
laws, possibiy supplemented by the éieatioh of a general-

watchdoy, such as the Human Rights Commission.

THE DEBATE TN ENGLAND
It should not be thought that the recent revival of

¢

interest in the machinery for protecting human rights is a
limited local concern. There has been a major debate in

England over the past few years. -

In November last, a report of the Select Committee of
the House of Lords on a Bill of Rights was debated in the
House of Lords. The initial resclution was that the report
be noted. Propcnents of a constitutional Bill of British
rights proposed that the government "introduce the Bill of
Rights to incorporate the European Convention of Humarn Ricghts
into the domestic law of the United Kingdom”. Loxrd
Gordon-Walker and Lord Lloyd of Hampstead suggested that to
do this would be to import "a new and formidable element of

uncertainty into our law". Lord Scarman, on the other hand,

_criticised the inability of the general common law to handle
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the complicated, problems of today.
"The common law, marv0110u5 as it haa beenw

o 1n developlng Sdfeguards for human rights in
certain. fields, never succeeded in tackling
the. problem of the allcn, ncver succccded )
.in tackling the problen of the WOman and
never qucceeded 1n tackling the problem of
religious, minorities and, 1t ‘has’ 1n our day
~had to be, supplementcd by detalled

leglslatlon to ensure . a measure of jUStlce‘

L]

T e tO.Tacial groups

“House of Lords, Record of DebéteLﬁéQ Ngvember_

‘ e -1978, col. 1346., o

T v .

Lord Hailshem pointed to thp flood of iegzslatlon coning out

of Parllament. He stood "unreservedly and solidly” behind
Lord Scarman..-.. =By -2 majerity..of 26 to 30 the Lords adoPted

the resolutlon urglng the govcrnmcnt Lo 1nLroduce formal

Iltlsh Constltutlon.

quarantees lnto the hltherto unwrltte
It_will be, 1nterestf

omobserve whether &0 electlon
campaign.in.the Unlte ir ‘_ uultment :Qpe_way
or tbe_other, o a- Blll of nghts in that country

Quite apart from domestlc 6ebates of this kind in
in Britain, New Zealand and Rustralia (countrles which
have until now spurned the notion of a written list of rights)
there have been great'movements on the international stage.
The European Commissicn on Human Rights in Strasbouryg receives
complaints against European Governments from individuals
and cther Governments. A recent "Stocktaking" on the
success cof the EFuropean Convention on Human Rights issued
by the Council of Europe shows that the registration rate
of individual applications has been rising steadily since
1967. It now numbers about 460 individual complaints a year.
These cases are dealt with in the first instance by the
European Commission on Human Rights. If sufficiently importent,
they are referred to the Furopean Court of Human Rights.
Countries bind themselves to bring their law into line with
the obligations of the'European Convention. As a result of
decisions of this international court, domestic law and even

the constitutions of European ccuntries have been amended to
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-accord with rulings on fundamental protections for the
rights of Furopean man. Important cases have established
the right to interpreters in Criminal-proceedings, have
limited the length of detention on remand,and have laid
down the principlé of eguality between prosecution and
defence : a notion im@oxted into European law from the

English legal system.

In addifion to this European Convention on Human

Rights, the Coundil of Furope has produced more than 100
Conventions on such'diversg subjects as extradition, the -
legal.status of migrant workexs, transplantation laws and
.the‘supprgssion of terrcrism. gor—all their great differences
of history, culture and languagé, the countries of Europe
“seem to be doing rather better at uniform law in appropriate
areas than we are managing in the Australian federation.

~ On the ipternafional scene, there is the International
Covenant on Civil and Political Rights. Australia,-in a
delegation led by Attorney-General Nigel Bowen, took a key
part in the design of that International Covenant. -We
have signed it in December 1972: We have not yet ratified it.
But ratification is the common aim of the present government
and its predecessor. The Attorney-Genera} has announced
that Australia hopes‘to ratify the Covenant as soon as
possible. Before deing is, it is discussing with the States,
as the Prime Minister pointed out, the establishment of
machinery that will translate the Internaticonal Covenant
‘from a fine statement of principles into something more
effective. Senator Durack has persuaded all of the State
Attorneys-General (ahd the Attorney-General for the Northern
Territory} to take'Paft in Ministerial meetings to discuss
human rights issues. These meetings will provide a forum
for Commonwealth and State Ministers to consider and discuss
broad human rights issues. Some Ministers expressed
reservations but Senator Durack indicated that he is confident
that the meetings can do valuable work, particularly where
there is an issue where uniform acticon may be necded on an
Australia-wide basis. (1979) 4 Commonwealth Record, 109-110.




e

THE CONTROVERSY SUMMARISED

- 12 -

This, then, is the backgroﬁnd for the controversy
on human rights in Australia. Most of us would- generally
agree about the broad content of the "rights! ¢f Australian
citizens. The dispute in our country is.not about whether
there should be human rights or whether they should be
pfotected but precisely hﬁé% the rights are and whether
they should be enforceable by a general charter or in some

other way. - TR C e e

. Opponents of the Bill of Rights (whether in a
Constitution or.Iﬁ,géneralﬁlegislatioq)irebeat the argumcnts
of Hamilton. .- People.have their rights, unleés Parliament
specifically takes them away. We can. trust the cormon law
and the indepegdgntpjudigiaryftqupggtegt.us_ﬁrom the loss of
rightSunThe-free;pressmandygenexaluprpﬁpe:ityfarg also
guardians of our rights. Lists of rights tend to define and
circumscribe. . They can-also get.out of date, as, the. United
States right "to bear arms" illustrates. It is wrong in

principle; ' say- the opponents,.te.-commit Protection of such

+ important matters.to.unelected and unaccountable judges. It

is all wvery well if they define the xights correctly. But
judges can err and it is more likely that Parliament will be
sensitive to the changing needs of society than the remote

judiciary, which is unaccountable for its work.

" Supporters of the notion of a Bill of Rights say
that Parliaments and Governments tend to steer clear of’
sensitive guestions. They point out that such difficult
issues as racial integration, police powers and abortion
reform have only been dealt with in the United States because
0of the Supreme Court's akility to grasp the nettle where
Congress has failed. They say that judges under our system
are more likely to be cautious and that excessive fears of
"judicial imperialism" are misplaced. They say that there
is a moral and educative advantage in listing the agreed bases
upon which we live together in our form of society so that
these are put above peolitics and reinforce the "fragile

consensus" necessary for the maintenance of democracy.
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me to resolve it.

o

Accoraingﬂﬁo the supporters of the Bill of Rights, the real
threat to liberties is not in a frontal assault bﬁt in the
erosion of rights by overproductive Parliaments, enacting
an ever-increasing flood ofmicgislatien which chips .away

at the freedom of the citizen. -A Bill of Rights would at

least put some matters, so it is said, beyord dispute.

= This is not an easy debate to resolve. It is not £0r

The ‘arguments both ways are.forceful. Each

side has merit.

ARE OUR RICHTS AT RISK?

It is sometimes said that the debate about protecting

numan rights is a theoretical one in Rustralia because rights
are not really at risk. But the view that the common law
and the independent judiciary will be sufficient to protect

and uphbld impqrtaﬁt rights is sometimes open to doubt.

" Take the prqtecfibn of ﬁ}iﬁacy.fThié"is s0 important

a right that- it is'coﬁtaiﬂéd‘iﬁ'the’éonstitutionél guarahtces

of several ccuntries. It takes on a new importance and
urgency in the age of computing science. Our High Court, in
1937, was urged to assert and define a common law right

to privacy. The Chief Justice of the time said that "however
desirable some limitations upon invasions of privacy might
he, no authority was cited which shows that any general right

of privacy exists". Victoria Park Racing and Recreation Grounds

Co. Limited v, Taylor (1l937) 58 C.L.R. 4795 .496. The Law
Reform Commission has now been asked to develop, in detail,

the principles for legislative protection of privacy, where

the common law failed to provide the remedy.

More recently, we have seen further evidence of failure
on the part of the common law. In Dugan v. Mirror Newspapers
Limited (1978) 22 A.L.R. 439, the High Court, by a majority,

held that Dugan could not maintain an action for civil wrongs

in the courts of New South Wales. Dugan was a convicted
prisoner. Many years age he had been sentenced to death
for the felony of wounding with intent to murder. The dcath

sentence was commuted. He was later released cn licence.
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_Durlng his freedom he commlttcd another felony e was
sentenced to 14 ycars 1mprlsonmcnt Whlle serv1ng thlq

latter, .sentence. he commenced proceedings for defamatlon
against a newspaper. The newsSpaper contcnded that a prlsOncr
convicted of, a felony and sentenced. to death -could not malntain'
an action for a civil wrong.ip the courts of New South Wales.
it wés alleged that this was ﬁhe law‘of EngIand.inherited

on the establishment of;th¢7Coiqny_in §ydney4; The defence
was .upheld. A person cpnvictedﬁand,sentgnqed“fog a capital
fé;@ny_yasﬁdeclared'preéluded from bringing an-éctidn iﬁ
defamation. C

"Of C%ﬁ#sé} Itsaynnqphingwefﬁﬁﬂe,;eéal principles which
led to this conclusiong”The fact remaihs, that-the decision
stands in stark. contrast to .internaticonally. declared .rights
and',I,would:ventUre-tO"suggest"fthe-opinion~of most.
Australlans conecerning the proper limit of punlsthnL and

the deprivation of civil- llbertles .» The Uplversal beclaration

of Human.Rlchts,+for“example,'asserts‘that

g fevpzyone has -a- rlght £0; recognltlon“

_everywhere as a. person before the law
(Article E). ;
In the Eurcpean Court of Humanp Rights the issue of a prisoner’s

entitlement to access to the courts was raised in Golder v.

United Kingdom. In that case the court said

"In civil matters one can scarcely conéeive

of the rule of law without there being a

possibility of having access to the. courts

... The principle whereby a civil claim

must be capable of being submitted to a judge

ranks as one of the universally "recognised”

fundamental principles of law". _
One can abhor the crimes for which Dugan was convicted. One
can accept that such crimes warrant punishment. But to deny
access to the courts to a person on the ground that he is a
prisoner convictéd of certain offences is, I believe,
unacceptabie. Yet that is our law in New South Wales. There
were no highér principles to which the Justices of the High
Court could appeal. They felt their duty to be to enforce
the law of 19th century England. In England this rule has
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.abrogated, as it has in several States by statute. In New
South Wales, it is the law of the land and will be enforced
in the courts. The Law Reform Commigsion in its work on
the zeview of sentencing of Commopwealth offenders is examining
this anachronistic rule so that federal offenders will he
ehsurea a right-of access to.the.Qﬁeen's courts. Lord llailsham
- has said that the Banner of the West is the Rule of Law. There
) cannot‘be 2 Rule of Law without unfettéred access to the courts
of law..The loss of ¢ivil rights, in the senge of the
deprivation of certain classes from access 4o the law, must

be a matter of concern for 411 thinking people. .-

THE LAW REFORM COMMISSION'é ROLE
In the specific protection of human rights, the

Australian Law Reform Commission has a particular rocle that
is relevant to the present debate. . There is a general provision

in section 7 of the Law Reform Commigsion Act requiring the

Commissicon, in preparing its reports, to ensure that its
recomnendations are consistent with the International
Covenant on Civil and Political Rights.. This is a novel
provision in an ‘Australian statute and it is one which the
Commission takes seriously. The section was inserted on the
resolution-cf the late Senator Greenwood.; It is specially
relevant because a number of tasks assiqned te the Law Reform
Commission by succeeding AttorneysFGenefal have been of
vital concern to the practical protection of human rights in
our country.

The first task we had related to the implementation
of a system of independently handled complaints against federal
police. Our recommendations included the recommendation
that the Commonwealth Ombudsman should be empowered to xeceive
complaints, to investigate certain of them and to act as a
guardian to ensure that complaints were vigorously investigated
and fairly handled. It was also suggested that a special
branch of police should be established and that an independent
judicial tribunal should be created for the truly sericus
cases, short of the criminal. It was recently announced in
Canberra that the basic scheme suggested by the Law Reform



Commission would be adopted for application to éhe Féderal
Police of Australia. Tt has already been accepted by
legislation 1n New South Wales. Some parts of the

scheme hawve beLn adopted in Vlctorla, South Auftralla and
Queenslgnd,n_J.,; !

Our seccnd report.on Criminal.Investigation reguired

us to.review the procedures of federal police in the
1nvestlgat10n of crime. There can be no more critical tlme

for the rlghts of the subject and . for taklng thosc rlghts
serlously+ than when_a persen is under Suspicion and
interrogation for a criminal offence. A common theme of our
report.was the_adoption.cf new means of science and technology -
to set at :éstmsome OE-tHémdisputes that‘presently_plague
criminalrtrigls.erhe adoption of the.tape recorder at poiice
stationé‘will iteds, believed, settle many, of the disputes
concernlng alleged con;esslons to ?oiice.. The adoption of -
v1deotaplng and photoqraphy of 1den£1fiéatibn parades will
dlspose of some complalnts about.identification ev1dence.
Judircial, superlntendence of arrest and search warrants by
telephone is a novel. suggestion | that has now been adopted ln
the Northern Territory, where distance, as in Western
Rustralia, is a relévant factor. Special protections were
proposed for disadvantaged groups. Parents should be present
when children are interfogated. Interprﬁters should be
present where the interrogation is of pecple who are not
fluent in English. BAboriginals who are disadvantaged should
have a "prisoner's friend" present. B2ll of these proposals
were accepted by government. An important Bill was introduced
by Attorney-General Ellicott. It was the Criminal Investigation
Bill 1977. Attorney-General Durack has  said that he hopes

to reintroduce the Bill, with some amendments, this vear.

It is a "major measure of reform". It commits the halance
between protecting the community and protecting'individual
rights to the judiciary who are empowered to exclude evidence

wrongfully obtained contrary to the new code.

Already, in advance of federal legislation, some of
the proposals have been adopted in New South Wales and the

Northern Terrxitory. I believe we will see a new code for the
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federal police which will modernise polict practice and make
" -

“it available to all persons in our country. Such rules

should not bhe hidden away'in poiice instructions or Eﬁglish.
casebooks. If is appropriape for me to pay tribute here
to my former colleague, now Senator,Gareth Evans. As a

Commissioner of the Law Reform Commission, before his

~elecfion to the Senate, he took®a major part ik the work s

wﬁich‘léd to ﬁhe-repozt.cn Criminal Investigation, the basis

of the Criminal Investigation Bill.

There are many other tasks which the Law Reform |

" Commission is examining relevant to thenprotéction of human

rights. oOur task on debt & recovery, for example, addresses
itself to the fact that in some parts -0f Australia persons
are still imprisoned for civil debts. This practice runs.
counter to the principles of the International Covenant on
Civil and Political Rights. - If people are guilty of criminal
conduct and are deliberately avoiding their debts, that is
one thing. It is guite another (and most would think counter-
productive)'to threaten and. actually carry out iﬁprisonment
of persons.for failing to meet their debts. In the Credit
Society, and especially in a time of unempioyment, debt
defaulit can occur without intent. The law should recognise

the realities of today's credit community.

The Commissioﬂ’s task on privacy protection will seek
to establish rules that defend the claim of the individual
to a zone of privacy. The task we have on ¢lass actions and
standing address the question : What is the proper role of
the courts? TIs it appropriate that we should limit access to
the courts to persons with a particular, pecuniary interest
of their own in litigation? Should it be encugh to be a
citizen to be able to challenge legislation in the Hig¢h Court
of Australia? At present, it is not enough. Some particular
personél involvement must be shown to move the court. It
is not so in other countries, where it is considered that
being a taxpayer is sufficient "interest". The referencc on
standing. and the task on class actions reguire the Law Reform
Commission to define the proper future role of courts and

judges.
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Two_of the most recently receiveg references from
Scnator Durack fix a deadline‘forrreport‘and in each case a
report must be deliwvered in 197%.. The first relates to tpe
reform of sentencing -of Commonwealth and A.C.T. offenders.
IS it appropriate that judges should receive training.before
they- tackle the task of sentencing? Shduld offenders in
all parts of the country-receive.roughly the same punishment -+
for a Commonwealth-offence and’if so how.should greater
uniformity,be brought into the criminal justice system? What
is the trué‘pufpose~6f‘punisbﬁent : is it to deter others?
to vindicate society and secure retribution? ,or is it to
rehabilitate the offender?. Does it havg all of these
pufposes.aﬁd if so.are they consistent?- o o AR .

These guestions also arise in our recent.
assignment. on-child.welfare.laws. ...In .today's..society it seems
_inapt that-a child should.be charged with being a ncglected
child, yet in some jurisdictions, notablj the A.C.T., that
legal:ﬁictionjpe:sisﬁs;i;Imbprtantﬂsteps1havéqhegn-taken in
Sodfthustra;iafand;Wesxexn:Augtralia:toniﬁinishuthe
intimidation‘of the child welfare 1aws-ahd procedurés. These
are under close scrutiny by us for their application in the

Capital Territory.

CTHER INITIATIVES ON HUMAN RIGHTS

The Law Reform Commission is not the only vehicle for

promoting laws for the practical protection of human rights

by specifics, not generality. A number of initiatives have
been taken by successive Commonwealth Parliaments to deal with
the special problem of human rights as against the bureaucracy.
More damage may be done, in gquantum, to human rights over

the bureaucratic counter than in police stations and gaols.
With the growth of government and of the services and
facilities it is expected to previde, more checks are needed
to uphold the position of the individual. In his statement
in Parliament on 21 March when referring to the establishment
of the Ombudgman, the Administrative Appeals Tribunal ang
other provisions, Mr. Fraser could have mentioned the

ARdministrative Decisions (Judicial Review) Act 1978. This

Act, which has passed through Parliament (but which is not



yet proclaimed) establishes important rights to judicial

review in the Federal Court. It submits bureanucratic decision-
making to.the test of lawfulness and correctness. It also
reguires that Commonwealth officers give pecrsons affected

by decisions the reasons for decisions that are adverse to
them. . -

The Freedom of Information Bill is another important -
initiative, being the first effort by a Westministcr
Parliament to grapple with the problem of the individual's
right to break down the secrecy that has hitherto permeated
government in this country: Other initiatives -are planned.
They inclnde, as has been stated, the establishment of .a
Human Rights Commiésion. This will be a federal watchdog,
which will scrutinise laws of the Commonwealth to ensure that
they do noi offend against the internationally declared
standards set out.in the Covenent on Civil and Political
Rights 3

"Under the legislation individuals or groups

who consider their rightS_to,have beer

violated will be able to take their complaints

to the Commission to seek redress. The

Commissicon will have the power to report on

laws and practices which may be inconsistent

with the International Covenant, on laws that

should be passed and any other action that

should be taken by the Commonwealth in

relation to human rights". -

Senator Durack, (1879} 4 Commonwealth Record, 109.

All of these are important initiatives and I believe they have
not been sufficiently drawn to attention. It is reassuring
that although differences exist as to the means of protecting
human rights, there is a broad consensus amongst alil the
Parties in the Australian political system, at least at the
Commonwealth level, that new machinery is needed and that

this machinery should take as its guiding star international
statements of civil rights, including the International
Covenant.
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CHUMAN RIGHTS IN AUSTRALIA & THE INTERNATIONAL COVENANT

We tend to assume. that we in Australia have an

impeccable system of legal protection -for human rights which
is:second to none in ‘the world. ' In short, we are apt to
think of-our legal protections for-the human rights of
Austrdlians as a happy blend between Britfsh justice and
the Australian "fair go". This iflusion is a dangerous one.
There is no doubt -that our.legal protections fall short,

in many respects, of internaticnally aceepted standards.
That is not to say that we éreAsignificantlyfworsé than
most-countriéE in the:protection "cf Human- rights. Far from
it Butfthére-is*no5r00h3for-cdmpiaéency.i; ’
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~~* . Because of the Law ReformlCDmmi;Sion's statutory
‘obligation to" test its proposals against- the International
CovenaﬁffﬁnwCiviLméndwPolitical~Rights-(éVen,béfore Australia
has ratified the Covenant) close attention his been paid in
the Commission to the terms of the Covenant and to the ‘extent
to which current Australiah~laws and” practices-measure up

 to 1its réquifeménﬁg;;;;gw;";ﬁxzxt”‘?:;rqty=m:gm;;y- B

In our project on the reform of the law governing
the sentencing and punishment of Commonwealth and Territory
offenders regard has been had to a number of Articles of the

Covenant. Article 7 forbids "cruel, inhuman or degrading

treatment or punishment". Yet there is little doubt that
conditions in some Australian prisons could be seen as
"cruel” and "degrading”. One Jjudge recently wrote to me,

in this connection, that the average Australian would be
horrified if he knew the condition of most of our prisons.
Whilst mental health laws have been reformed and twenty years
ago we reforﬁed the 15th century lunatic asylums, the

1%th century prisons remain. A television programme is
current at the moment which presents a women's prison as a
shiny, laminated, automated,hospital-like institution. The
great majority of our prisons bear no relationship to such

a plage as the. Nagle Report vividly terrifies.



Article 9(3) huarangecs'anyone arrested '6n a criminal
charge that he will bk "entitled to a trifil within a
reasonable time or to release". Whilst we do have bail
pending trial in Australia,. and have recently enacted reforms,

.some.of ther based on the Criminal Investigation report

of the Commission, there is no legal entitlement to trial within
a reasonable time. Long delays before criminal trial are
becoming increasinglf‘common in - some States. This is especially
burdensome if bail is refused.
“'Article 10(2) regquires that accused persons shall,
. save ih exceptional circumétances; be segregated from.
cénvicte&‘persons and subject to separate Exeatmentj appropriate
" to their status as unconvicted persons. Prisoners oh remand
in Australia are generally kept separate from convicted
prisoners. But the cbnditions of somer remand centres,
particularly thoseat Pentridge,  are such that their treatment
- could not fairly be said to be "apprcpriate'tg their status

as unconvicted persons”.

article 10(3) reguire§ that a penitenfiary system
shall comprise'treatment of prisoners "the essential aim of
which shall be their reformation and sccial rehabilitation”.
Although reformation and-social rehabilitation are one
aim of the Australian prison system, it would-be hard to
describe these as the "essential” aim. The predominant gaols
in Australia are, rather, the protection of society and
the punishment of offenders.

Article 14(3) (b) reguires that in the determination
of any criminal charge against him, everyone shall be
entitled to certain "minimum guarantees". One is "to have
adegquate time and facilities for the preparation of his
defence and to communicate with counsel of his own choosing".
The limited visiting entitlements of inmates in most prisons
hamper the opportunity for communication with legal advisers.:
The fact that Capital Territory prisoners are sent to Hew
South-Wales priscns, a long way from their home, restricts,
in practical terms, their ability to communicate with counsel
of their own choosing, when on remand awaiting trial ‘or

when awaiting an appeal hearing.
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) Article 14(6} requires that where a pefson's
conviction_}s reversed or he is pardoned on the dgrtound of
migpég{igge of justice he shall be. compensated according
to law. . In,Augtraliﬁuthe;griSano.legal5rightwto_compcnsation,

although often"an,ex.gratia.Payment is made.:. ... ..

CArticle 25 guarantees that every citizen shallshave
the r;ght[andmoppértunity w;thout%@istinction,0:~gs ;
un;easohgﬁle.restrictionmtortake part.in public affairs,
vote and have acéess to;pubiic,seiyiceyg“PrisQners.and
ex-prisoners. in. Australia may. be-permanently Qquualified
from eligibilityﬂqumjuryiserviqéh-Ihey:aré‘unlikbly to be
employed-in the Public Service of most of the ‘States, if
sentenped‘fof a -serious offence, even after .they-+have . .
served their punishment... They.are subject to.disqualifications,
s?me_of~them~providedvin“¢hehGdnstitutioﬂpfinﬁrespect of
sEanaingAfbrwelectiénﬂtowPa;l{ameﬂbf:;ﬁhenSénate Standing
Commit@ge.én#ponstitutiOnal and Legal-Affairs,is currently
‘examining the constitutional=proyisions“injthis:regard. In.
‘all jurisdig;iqhs:gxcept;Tasmania;fwherggrastrictions are
even more rigid) a person sentenqed_ﬁo-imprisonment for 12
months or more loses his right to vote_whilst-serving his
sentence. Althbugh other prisoners are theoretically entitled
to vote, in practice voting facilities are often not

.

made available to them.

Many other provisions of the Covenant are relevant
to thé work of the Law Reform Commission. Some of them have
been identified. Article 11 forbidding imprisonment for
a civil obligation has already been mentioned in connection
with our efforts to reform Australia‘s debt recovery laws.
Articlesl?, 18, 22 and 24 are relevant to the project on
privacy protection. . Article 26 guaranteeing egquality without
discrimination before the law is relevant to the _
discriminatory provisions in iﬁsurance contracts and is
under consideration in connection with the Law Reform
 Commission's inguiry into insurance. Articles 14 and 26
are relevant to the project on child welfare. Article 26
is also relevant to the project on access to the courts and

class actions. A great number of provisions in the
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International Covenant are critical to the recport on
Criminal Investigation, which has already been mentioned.
Perhaps the most difficult issuve facing us i; the
=2xtent to which the standards applied in the International-
Covenant are apt for application to the. recognition and
enforgement of Aboriginal customary laws. Article 1{1)
of the Covenant guarantees all people the right of
"self-determination" by virtue of which they may pursue,
amongst'other things, social and cultural developmeﬁt.
Until now the.Australian.legal system has paid little
regard to the laws and customs offtraditional Aboriginalse
We have proceeded to enforce our notions of justice and
fairness through.gggfinstitutions_applyinglgggrlaws. This
attitude is widely condemned today as an arrogantly ethno-
sntric one. . It “is seen as out of keeping with the
desirability of.permitfing diverse groups within the
Australian community to preserve and develop their own

.

cultural- identity. . . s, . P - -
Nevertheless; the endeavouf to recognise and

provide for the enforcement of Aboriginal customary laws

runs into problems with the International Covenant on

Civil and Political Rights; Article 2, for example, requires

that rights should be ensured to all individuals within

its territory -and subject to its jurisdiction “"without
distinction of any kind such as race or c¢olour ...". Article
3 seeks to guarantee egual rights of men and women. In

the view of some, Aboriginal customary laws provide women
with an inferior standard of protection. Article 7 forbids
torture or cruel, inhuman or degrading punishment. Yet

& typical punishment of customaxy law is spearing through

the leg or thigh.

Article 18 guarantees freedom of religion. But
Abbriginal law is itself based uvpon and inseparabhle from
religious beliefs. Article 23{3) forbids marrizges to be
entered into "without the free and full consent cof the

intending spouses". Although a tribal Aboriginal may have
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‘a very }imited choice of spouse, because of relevant

tabcos, there is some evidence that hAberiginal giris may be
"married" bcfore reachlng puberty without what we would
describe as "frce and £ull Lonsont" . '

There are very many provisions of this kind. They
simply serve to illustrate the dlfflculty of applying to
this problem 1ntcrnatlonally agreed standards of human

rights which originated in Western Europe and which some

have challenged &s “"ethno-centric",’ ie. peculiar to our culture.

The moves towards an #ccord between théléommén@ealth
and the %tates that #ill permlt Auqtralla ' to subscribe
to the Tnternational Covenant promlse a revival in the
human rights debate in our country. The prov1510n of new
machinery for th Jprotectlon of" human rlghts wiil almost
evtalnly cohcentrate attentlon on the deflnltlon and
meaning of those rlghts. This is a healthy debate for a
civilised soc1ety.' Though thereﬂafé acute differences between
our polltlcal Teaders on “mahy things’ ;ncludlng the
precise way in which -human rlghts may best be protected and
advanced, it is reasSuring that on the fundamental guestion
there is hérmony,* There is agreement at the national level
between Government and Opposition that the International
Covenant should be signed by our céuntry. There is agreement
that new protections are needed in domestic Australian laws.
There is agreement that we should test the Commonwealth's
legislation against the internationally agreed standards.
That there is disagreement about machinery may, in the lcng

run, be less important.

I close as I began,congratulating the United Nations
Asscciation for keeping human rights before the attention of

Australians.



