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AUSTRALIA'S: CURRENT "LEGAL . PROBLEMS . S :
I start by .expressing:my apprec1at10n to the 'Faculty .
of Law of the New South-Wales Institute of Teclinology for

inviting me to take pacrt a new series of public lectures under
the general title "Current Rustralia Legal Problems"”. This is
a timely innovation and one which I applaude. It is good that
the setiés-haé been -inaugurated., - 1t is better, that the
lectures are public. It will be the point of this inaugural
lecture that,-in the past, there has been altogether too little
communication between lawyers and the public. An angry editor,
commenting recently on the legal profession expressed a view
that could not be described as idiosyncratic:

"0f all the self-promoting assumptions of the
professions, none are as cavalierly, as blindly
or as arrogantly held as those of the lawyers.
Lawyers, more than any other profession, live in
their own world. They joust with each other, in
front of each other, to each other‘'s infinate
amusement and reward. A lawyer never loses a
case; only his client does." Australian
Financial Review, 3 July 1979, 2. ({"A Plague of
Lawyers"y ., )

These observations were written in the context of criticism of
a Discussion Paper issued by the Australian Law Reform
Commission. The Commission had advanced tentative proposals
for the introductibn of a form of class action, in Australia
circumscribed by protections and safeguards. In an age of mass
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production éf goods and services, legal problems too inevitably
tend to be mass produced. . Yet we -adhere to a highly
individualized form of litigation. The price is cost delay and
deflection from justice. The Commission put forward
suggestions for the mass delivery of legalrremedies. The
stated aim was to render the administration of justice and
court procedures relevant to the dispute résolution necessities
" of today's society, The editor did not like the proposals: He
said so bluntly. But he also took time to criticise the want
of communicétion on the part of lawyers. .- ...

Of- all legal -institutions in Australia, the Law Reform
Commission is, I beIﬁevé the least subject :to the charge of a
myopilc concentration of its endeavours-to.the legal
profeséion. It is an instance of ladyers reaching out to the
community-for -assistance in the process of renewing our legal
system, its institutions, procedures and.substantive rules.

The vigour with which individuals, organisations, the media and
others have responded to the new efforts of communication
demonstrate the hitherto untapped interest in the law in the
Australian coﬁmunity;* The craft- of lawyers is words and
communication: Yet for various reasons until now that skill
-has generally been turned inwards. WNew efforts are at last
being.made to explain the problems, opportunities and strehgths
of our legal system and to instill a conviction of personal
responsibility for the state of the law in Australia and a
feeling that the individual can contribute something to its

improvement.

T am no stranger to this Institute. I was present at
the creation as it were, when it was inaugurated. I have
lectured in this faculty and in others in the Institute. The
Law Reform Commission has been greatly assisted by members of
the staff. One staff member, Mr. R. Godfrey-Smith, a Principal
Lecturer, has beeh appointed as a consultant to the
Commission, with the approval of the Commonwealth
Attorney-General; Senator Durack. He has devoted his study
leave, incjuding a period of overseas study, to examining the
operation of class actions in the United States and
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representative actions in Canada and elsewhere. He is the
first of what I hope will be a large. number. of Australian legal
and other scholars who are_pggpéggd to turn their study leave
to national as.wel;bas”academic-advantéggtﬁ-I wish .to pay
public gributg to thahassistance'we have received from _
Mr. Godrey-Smith.. I believe it has been &n interesting project
for him. His.contribution has been uniguely usefual to.the .
Commission and, I .would venture to, say., to Australia. I
commend the Institute for its imagination in agreeing to this
project. The help of Mr. Godfrey-Smith and of the Institute
will be commended to the Attorney—Géneral and to the Parliament
- when we report, R T LTI B Lo S

The. inauguration of a?pewﬁég;;es_of_publiq lectures is
an important event. in the life of. this..city. . There could be.
few subjects more deserving of fresh .attention then the current
1egél problems.Qf Australia. .. Because QE;lawyg;sl;ih;rogpection
this problems have not always been shared with. the general
public. I. congratulate. the Institute wpon a decision that will

ensure regular attention, -in- a public. forum to the perceived
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legal. problem of JAuystralda. .1t would not.be diffdcnit, for me
to identify particuian,topigswof supstaﬁtiye-andﬂpnOCedunaL
law. The referepces.given to, the; Australian Lay Reform ..
Commission by successive, Attorney's-General have all been in
difficult problem areas of major community and professional -
interests. Reports already delivered touch such matters as
Criminal -Investigation, Alcohol, Drugs and Driving, Human

Tissue Transplants, Insolvency: The Regular Payment of Debts,

Complaints against Police, Unfair Publication: Defamation and

Privacy. The current program before the Commissioners
ineludes, in addition to the project on class actions, the
study of many relevant concerns of social and legal importance:
* the reform of the law of compulsory acguisition
of property by the Commonwealph;

* the review of the law governing insurance
contracts;

* the modernisation of the law of debt recovery;



* the consideration of whether the Australian
legal system should, in some way, recognise
Aboriginal customary laws, at least in the case
of . tribal Aboriginals;.

* the reform and modernisation of child welfare
laws in the Internatioconal Year of the Child;

* the review of the law governing the sentencing
and punishment of Commonwealth offenders; -

* the reconsideration of the Taw governing” - - -
standing to sue;

* the development of an Australian law for the
protectlon of prlvacy. : .

- Instead of dealing with any one -of these partlcular current
legal problems or with a combination of them orga synthesis of
their common themes, .I Qant to do-something rather more
fundamental. We in Australia have £akeﬁla_neQ direction in law
reform, which the Prime Ministef has described "participatary™
law reform. - I want to take this opportunity to consider the
steps which wei in the Australian Commissidn, have taken to
involvE'the.communiiy in our work, The'businesssofl,
ingtitutional law reform 5h0uld never. becone too -
Lnstltutlonal. 1. hope that by dlSCusSlng our 1nnovatlons, I
<an prométe suégestlons Eor 1np;ovement in our procedures.
What we have done is in many ways differén; to what has been
done in Britain and in law reform bodies:elsewhere; indeed, in
law reform agencies in our own country. ‘I do not advance our
procedures as a blueprint for others. Each body or individual
concerned in the reform of the law must take a course tailored
to the subject matter under review, resources and manpower
available, local traditions and sensitivities and perceptions
of the proper limits of law reform activities. What follows is
simply an indication of how we in the Australian Commission
perceive ‘the methodology of consultation.

LAW REFORM IN AUSTRALIA

Growth of a Boom Industry: When the law reform

agencies of Australia held their Fifth Conference in Perth in
July 1979, their were representatives present from 11 law ‘
reform commissions or committees established as at a Federal



and State level. In addition, partlclpants took part from
other agencies interest in the reform of the law. Overseas
repregentatives attented “from ‘the Commonwealth Secretariat,
France, India, Papua New Guinea; Nova Scotia and Sri Lanka.
Institutional law réform 1& mot a new thing in Australia. Even
before Federation of the Australia Colonies the need for a more
conceptual approach to the moderrisation, simplification and
reform of the inherited law of England was acknowledged in this
State. In 1870 the tirs¥ law reform commission was established
by Letters Patent; with terms of reference~tos - .

"Inguire “into theé state of the Statute Law of
this Célony-:and.submit proposals-for:its ' e
revision, c¢onsolidation and amendment; and also
to mdke a like inguizy into the practice and
procedure of the Colonial Céurts ...".:

The output of this-1870 body was small: - Parliamentary
attention to-idts. recommendatlons was- perfunctory. .. The
experiment quietly faded away

A century later,-institutional léw_reformais A'busy'reality in
all parts of Austraiia;"‘Inseverymjurisdictionuthere.is law
reform agency of one«form or.another.w In four states (New
South Wales, Queeésland) Westennzkustraliau'and Tasmania)
statutory -authonities have:been created with -functions:to
advise on the review and modernisation of State law. The
Commonwealth was a laggard in this league. It established a
law reform agency for the Capital Territory in 1971.  No
national commission was set up until 1975. The mandate of the
Australian Law Reform Commission is the review of Commonwealth
laws. However, it has now absorbed the former Cépital
Territory Commission. Through the Commonwealth's plenary
constitutional powefs in that Territory the Australian
Commission gains its opening to the whole body of private law.
In addition, the Commission is required to consider proposals
for uniformity of laws., Aand it performs certain clearing house -
functions for the law reform agencies of Australasia.
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_ As in most countries, the investment in law reform in
Australia is small by comparisoﬁ to the total investment in
administering, enforcing and teaching the law. It is proper
that those engaged in institutional law reform should to
optimise efficiency in the achievement of their legitimate
functions. There will be differénces of view about what those

functions are.

Generally speaking, most of the Australian
institutions issue a working.paper or some’ form, of consultative
document, . Beyond that, there is much room for experimentation
and variety of approach: The modern law.commission began in
* England in 1965. From the working paper add'p:ivate
discussions of the English Commission, we-in Australia have
struck out on new technigues wh}ch are, in many ways unique and
which reflect %ovés towards greater openness of government -
generally in-our country and greater openness about the law and
those who administer and practise it.

THE- WORKING PAPER: AlMAJOR“CONTRIBUTION-TO METRBODOLOGY

: The Green Paper: Seon after it was established in

1965, the English Law Commission published its first "Working
Paper”. The notion of a consultative paper is now a common
feature of law reform bodies and the deveiopment of the
"working paper" has been described as a "major contribution
towards the methodology of law reform™. Its design in the
English Commission is now fairly well established. It starts
with a thorough presentation of the existing law. It
identifies problems and difficulties in that léw; It explores
the possible ways of refbrming the law, listing the advantages
and disadvantages of each. Finally, it opts for certain

reforms and indicates why these have been recommended.

The English Law Commission has now issued 73 working
papers and many of them have formed the basis, after
consultation, for final .reports of that Commission. The cover
of the working paper is in a distinctive green hue. So popular
has become the notion of a consultative document and so useful



is the subseqguent discussion for the improvement of proposals
for EFuture laws, that governments in Britain, Australia and
elsewhere have now themselves taken to producing discussion
papers. Significantly encugh, in England,.these'have come to
be know as "Green Papers". : - .

Private Consultations: In addition to the

distribution of working papers and consideration of comments on
them, the English Commission pioneered various procedures of
private consultaéion in ‘which the legal profession especially
has taken a key role. Informal oral consultations are later
supplemented by weekend seminars held at Oxford or Cambridge.
‘Attendance is by invitation and is not confined to those who
have submitfed written comments. All of these meestings are
held in private. " In adagtion-tO'the procedures of consultation
mentioned, the Law Commissioners have “embarked upon a taxing
round of publiczlectures} speeches and the preparation of-
scholarly articles. These activities have raised the
awéreness, particularly in government, legal and university
circles, of the vital'work being done by the Law Commission on,
its programme. ' © v

When the Australian Law Reform Commission was.
established, ten years after the English Law Commission, it
immediately adopted the English view that

"What lies between the topic’'s ... referral and
the final report is what determines the value of
the Commission's work". Lord Scarman, Second
Nehru Lecture, January 1979, 4.

However, a number of additional techniques of consultation have

been tried. It is about them that I mainly wish to speak.

NEW AUSTRALIAN METHODS OF CONSULTATION

Statutory Consultants: Under the Act which
establishes the Australian Law Reform Commission, the Chairman
is empowered, with the approval of the Attorney-General of
: Australia, to engage persons having suitable gualifications and
f*_,' experience as consultants to the Commission. In each of the
b proiects of the Australian Law Reform Commission, a team of
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consultants, sometimes numbering up to 35, is engaged. ‘Beqause
all of the Law Reform Commissioners save one are lawyers a%d
many of the projects referred to the Commission for report

~involve non-legal expértisef an effort is made at an early
stage in every inguiry to secure as consultants persons,
lawyers and non-lawyers, Qho will have relevant expertise to
offer in the project in hand. - o

In the early days of the Australian Commission, funds
were availableé to pay consultants for their services and a
handsome-, but not generous, retainer and daily fee was paid to.
those consultants who helped ‘the "Commission in its first two
reports.. A like afrahgement-still'exiéts in the Law Reforms
Commission of Canada-where-there is'extensive contracting of
iegal and other research to'paid consultants:’ Because of
budgetary restraints common in- the public.sector in many
countries, including Australia, the.funds'available for _
consultants are now extremely small. .Desbite this, it has not
been difficult to recruit Jlarge teams of "honorary consultants
who will work with* the Commissionérs’ and bring to meetings with
them; a wide range of relevant'expe;tise-and information.
Universities, government administration, -Federal and State,
private corporations and institutions have all proved willing
to release busy people to take an active part in the steps
leading to a law reform report. 'Self-empioyed members of the
legal profession and other professions have likewise made
themselves available free of charge.

Because Australia is a large country with a scattered
population reflecting differing local attitudes to society and
the law, every effort is made to ensure not only a balance of
expertise and viewpoint, but also a geographical distribution,
including legal practitioners from different parts of the

country. The end result has been a remarkable collection of
‘ inter-disciplinary talent which has greatly enrichea the
thinking of the law commissioners, The duties of consultants
include the attendance at several meetings with the ‘
Commissioners, generally at weekends, during which draft

Commission documents are studied and criticised. It is the



continuing association of the consyltants with the Commission,
from the earliest phase to.the.final report.that magks their
special’role.. Botb ln confe;ence and .indi ;dually they . become

closely assoc1ated wlth the Comm1581on 1n;1 5. work.q They read

and cr1t1c1se 1n house publlcatlons and are_frequently to be
seen in the Commls lon 5 off ces debatlng this or that proposal
with the Commxsszoners .and, staEf bringing along colleagues,
producing further information for the assistance cof the
Commission and otherwise associating themselvesmformally angd
1nformally with the. llfe .of the institution. 1In more than four
years the numbers of consultants appo;nted heve exceeded 100.
Consuttapts_are_appgtntedh}g”everg_getegepgeh,tA§wL:heve said a
‘member Of this. Faculty, Mr..Godfrey-Smith, is.a.velwed,

consultant appointed with, Sepator Puﬁéﬁﬁéﬁu?PPFQH@l

“nitas weilhas by the expert

lawver.: Moreover, 1t 1s generally a.

rlefer document. It
contains _ less examlnatlon of the cuzrent 1aw and more emphasis
on the soc1a1 1ssues that are. under COnSlﬁerathn An effort
is made to 1llustrate, with practlcal cases, the klnd of defect
in the law to whigh reform is being addressed. These are drawn
from complaints to' the Commission or from reports. ’

In addition to the "official"™ discussion paper,
efforts are now being made to "translate" this document into an
even more simple and readable form, suitable for the
disadvantaged, migrant and less well educated groups, whose
legitimate interest in law reform may be as great as that of
the educated middle class. Lawyers and other "experts" tend to
speak a special patols. New efforts must be made to translate
this language into simple terms. In connection with proposals
for major reform of debt recovery laws, the Australian Law
Reform Commission is experimenting with a "rewrite" of the

discussion paper in a simplified version. This will present
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simple examples of the way in which the present laws operate
and the way the reformed laws would change things.
Illustrations and cartoons are used to attract interest.
Whilst some legal problems are complex and over-simplification-
can distort the law, every effort should be made to communicate
the problems 6f the law and options for reform beyond the
expert audience to the gréat mass of people who will be
affected by the law, reformed or unreformed. -

As.an effort to disseminate proposals for reform, a -
pamphlet summary of discussion papers is now produced in large
"numbers and distributed througheut Australia. - The pamphlet .is
"generally no more than four pades. It summarises the- issues in
the discussion paper and indicates where the full discussicn
paper éﬁn be obtained. The practice hés now been adopted of
sending this paﬁﬁhlet aut with every issue of the Australian
Law Journal and various other Jegal pubiicétionS'regularly
circulating in Australia, including the Legal Service Bulletin

"and the Law Reform Commission’s own Billetin Reform. By this
means, the Commission ensufes. that the gregat bulk of the 11,000
lawyérs in this country aré kept©informed of the principal

proposals of the national Law Commission. The Australian Law

Journal, for example, has a distributidon of 8,000 in Australia
and overseas. There would be few legal offices that do not
receive the JOurhal and, thues, the summary of the Law Reform
Commission's discussion papers., The cost of this enterprise is
small, partly because of the willing co-operation of the Law
Book Company. In addition to distributing the discussicon paper
pamphlet throughout the legal profession, a special effort is
made to ensure that other relevant professions and
organisations are likewise circulated,

Public Hearings: The Australian Commission from its

first reference has experimented with public hearings at which
experts, lobby groups, interested bedies and institutions as
well as the ordinary citizen can come forward to express their
views on the tentative proposals for reform of the law. Thé
English Law Commission has never conducted public sittings of
this kind. Professor Diamond a former Law Commissioner
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explained that this failure was .the result of scepticism. about
the "limited number of people out of the;total‘population that
-public meetings .would reach".. Lord Scarman.has.said. that the
possible use of public sessions.of- the English Commission .
cannot be ruled out: ' - )

"Lord Chancellor Gard1ner frequently suggested to
me, when I was chairman, that consultatlon could
not be complete without public meetings held in
" various parts of the country to discuss the
tentative proposals contained in a working
paper. Kirby J. ... Chairman of the Australian
Law Reform, Comm1551on teLls me:thak:they hold,
such meetlngs in Australla Though we have not
" felt the'need-for them in’ the United Kingdom, 'I
-would. not: rule them-out.-- .Perhaps; for-us,.they
are unnecessary because of the existence of so
mahy societies; lobbiés "and pressure groups upon:
- every conceivable toplc of.social or economic . -
importance. Our consultations embrace them:
‘they all have their say:  ‘and there is littlie
;. left to,be.said when they-have finished". Lord
Scarman, Second Nehru Lecture, 1972 5.

Former Law Comm1551one:, Norman Marsh expressed a fear that
publlc meetlngs of thls klnd would 1nvolve the Law .
CommlsSLOners 1n- many‘itrelevant tlme—wastlng suggestlons

In- Australla, publlc h' rlngs of the Law Reform:

of the Aastrallan Comm15510n ' The 115t of publlc hearlngs is
contained in the publlshed discussion paper. Sessions are
scheduled in every State of Australia and in Darwin inm the
.Morthern Territory and Canberra in the Australian Capital
Territory. The venue, date and time are advertised in the
local and national press. HNotification is given to the
broadcasting and television media. Publicity is generally
given to the hearings in news broadcasts and current affairs
programmes. In addition to this form of advertisement,
epecific letters of invitation to attend the public hearings
are now sent to all individuals and groups who have written
with submissions or suggestions or comments, whether on the
discussion paper or otherwise.. The local Law Society and Bar
Association are informed and generally send represeﬁtatives to

comment on the discussion paper from a local point of view.
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The public hearings are normally appointed four or five months
in advance. This gives the d1scussxon paper suff1c1ent time to
be distributed and considered. T ' ; :

The public hearings are conducted informally. 1If heid
in a court room, it has been the practice of the Commissioners
to sit at the Bar table. It is not necessary for the person
making a submission to produce ‘a written dotument, *although
many do. The proceedings are conducted after the inquisitorial
rather than the advérsary model. The chairman of the
.proceedings; one of the Law Reform QOmmissiohers, takes the
witness through-his submissioh and'elicité-economically the
chief points to be made. Queétions“are then addressed by the
Commissioners. Interested parties are not legally represented.
In recent public hearlngs where a partlcular Federal authority
was closely concerned, leave was glven to a representative of
the authority to ask questlons of w1tnesses and later to
comment’ on individual subm1551ons The rules of evidence are
nokt observed Hearsay evidence, 'so long as it is reliable, is
received. Opinions are expfessed by laymen and a great deal of
written and oral information is gathered ip.tﬁis way.

Until now, the publiic hearings have been conducted in
normal court hours, Forthcoming public hearings on the
proposals for class actions in Australia will be conducted in
two sessions, the second of which will run from 1800 hrs to
- 23100 hrs. The aim of this modification will be to ensure that
individuals and organisations which cannot attend during
working hours, will be able to express their views in sessions
that do not involve them in-loss of time. This consideration
is not unimportant for voluntary and community groups, which
must often depend upon enthusiasts, working in their own time.

The notion of conducting public hearings was suggested
many -years ago by Professor Geoffrey Sawer, who pointed to.the
legislative committees in the United States of America and
their utility in gathering inforhation‘and opinion and
invol#ing the community, as well as the experts, in the process
of legislative change. It must be conceded that the business
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of gitting in.all parts of a large country like Australia is a
time- consumlng and physically exhaustlng one. . The hearings
have many uses. =In the flISL place, they "f£lush out" the lobby
groups and interests, 1ncludlng those of the legal profession
tself. It is useful to have openly and publlcly stated the
interests orotected by p esent laws whlch are under
consideration ﬁor reﬁorm Itlrs useful to have present

'representatlves of those 1nterests who are then submltted to
gquestioning by the Commlseloners 1n_a Dubllc venee which is
‘generaliy well, attended by the me i,

'.._:elso eseful to

have ordlnary c1tlzens come forward i g .thelr experlence
~wikth .the law angd. to personallse the problems whxth the Law
Commls$1oners have hltherto often seen only as abstract
questlons of justlce and farrness The presence of c1t1zens to

explaln therr unhappy experlences grov1des a salutory balance

a]one, In a number of soec1f1c cases, most partlcularly in
relatlon Lo reform of lands_vau151t10n law,‘1n61v1dual
citizensg have provrded per_onal_experrences whlch have helped

the Comm1551on £o 1dent1fy the

'”justlces that need to be
corrected . Often, the problem that emeiges 1s not

. ‘_o much one
of the substantlve law or even of ‘the procedures written in the
statute. Often, it is the practlcal lmpedlments oE cost, delay
and simply fear of 1egal process, that stand 1n the way of the
_1nd1vrdual s access to justice and_the 1mpart1el umpire. Law
reform, if it is to be effective, must address itself to such
impediments.

The public hearings have also become a regular
procedure for fact-gathering. True it is, this is partly
because the Commission specifically invites the attendance of
certain persons and organisations known to have relevant views
and be able to provide information necessary for an informed
report. One recent development has been the partial
"orchestration” by interested groups of the attendance at the
public hearings of protagonists for competing points of view
raised in the discussion paper. During the last national
Census in Australia, the Australian Bureau of Statistics was
criticised on various grounds, including privacy invasion,
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During public hearing addressed teo the protection of privacy in
relation to the censﬁ;, the Bureau organised many of its
"clients” to come forward and to explain to the Commission
perceived defects in proposals advanced, deSignéd to ensure a
greater protection of privacy in the 1981 Census. Councils for
Civil Liberties and othér community groups came forward to put
the opposite point of wviéew. The result was not strictly a
~public ‘seminar-or debate, for the protagonists addressed the
Commigsion separately &nd in tuwrn. But it was a public
articulation of the social and legal issues that'have to be
resolved in the design_of new laws for the protectlon of
_p{Lvacy in relatlon to--the- census. SRR -

Surprisingly enough, despite 3l the labours of
preparing consultative papers and studying an issde for months
and perhaps years, pubic hearings often identify aspects of a
problem (or of a suggested solutioﬁ) whizh have .simply not been
considered. by the Commissioners. For example, in a -Canberra
public hearing relevant to defamation law reform, a witness
raised. for the first time a difficulty in one of the procedural.
suggestions of the Commission,. which had not been perceived
before, This was the difficulty‘of adapting "correction
orders”" and the "right of reply" from defamatory publibatidns
in news media to books and like permanent or non-recurring
publications. Doubtless the problem shodld have been
considered before. . The fact is that it had not been.

Apart from these arguments of utility, there is a
peint of principle., It is that the business of reform is not
just a technical exercise. It is the business of improving
society by improving its laws, practices and procedures, This
involves a coﬁsideration of competing'values. Lawyers
inevitably tend to see social problems in a special way, often
blinkered by the comfortable and familiar approaches of the
past, designed in times less sensitive to the poor, deprived
and minority groups in the community. There is a greater
chance of avoiding lawyers® myopia if a window is opened to the
lay community and the myriad of interests, lobbies and groups
that make it up. Of course, it is impossible to consult '
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everybody. The artiéulate business intérests’ and middle class
may be able to use“ai public hedfing withigreater efficiency and
apparent effect than the'poor, "deprivedy {nder=priv¥iléged and
their spokesmen. But'that%ianot‘an'argumenﬁ“againSt'publicf
hearings. Rather, it is an argument about the venue, Frequency
and organisation ©f those hearings and the supplements that are
necessary to ernsure that other interésts-dre Heard: 'In point
of principle, it is important in‘a democracy that-'€¢itizens’
should be entitlied to have ‘a say in the design of -the laws that
will~govern”themL-’Idéféésiﬁ@ly;"ﬁh¢EE‘iE an‘awareness that a
theoretical "say" through the eledted’répreséntatives is not
always adequaté becauSe of theé Pressures of party politics and
heddy political debates. What is needed i¥ new machinery which
realistically ackrowledged the impossibility of hearing
everybody bit-affords 'those who widh £o vbice their grievances
and shafe their knowledge,“the Opportunity“ts:dg so. =
" .Before leavings-thistsubjecty itiis“épprdpriaté‘to say

that the“cases of abusé of thé public .héarings have beén'rdre,
at least in the experiefiteof the’ Australian’ Law Réform - -7
commission: - The fears ofsirrelevant and Iongiwinded-. -’
 submissions 6r of hordes of~unbalanced or nuisance witnesses
have "rigt “beenibofn :olit, v Manyildymen. are iéxtiemelyinervous "and
need reassurance before they can present -a useful 'submission.
This hurdle having been overcome, the experience has been that
"they will quickly and briefly come to their point and do so in
an eﬁtirely constructive way. “There is a clear appreciation,
too, of the inability of the Law Reform Commission to deal with
their pérticular grievance or to provide relief for the
‘experience they complain of. The distinction between helping
them in their case and using their-case to improve the legal
system is one that very few fail to perceive. BAs a side-wind
of the public hearings, it has been possible, on occasion, to
steer people with a genuine complaint in the direction of-
appropriate advice,
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Use of the Media: Another feature of law reform in

Australia has been the co-operation of the public media: the
newspapers, radio stations and television. The use of the
public medigrhas its dangers. The tendeqcy on occasion. to
sensationalise, personalise and trivialise information
frightens away many scholars from their obligation‘to
communicate issues to the wider community.j The Australian Law
Reform Commission has consciously sought to engage in a -public
debate in-order more effectively to discharge the obligation of
consultation. - The realitieés of life today -are that the printed
word is no longer the only. means of.mass commuhciation for the
crdinary citizen, -~ The caravan has moved on.- ,The electronic

media are the means by which most people in today's society

receive news and information.and consider.topics of public
interest and concern; A realisation ofF this .self-evident fact
will,obliQe the law.reformer interested in communication and
ceonsultation to use the-new means of doing so.

The. lesson of Australian experience is that the public

media are only too.willing -to.allow time. and space to permit an-

- informed discussion of the issues of law reform. Certainly, in

the subjects referred to the Australian Commission for report,-
significant questions of social policy and a great deal of
human interest make 1t relatively simple to present issuves in a
lively and interesting way. The law is ﬁot, of course, a dull
business as any of its practitioners know. Defects in the law
and in legal procedures impinge «on the lives of ordinary .
citizens., Avoiding the perils of trivialisation and
over-simplification is not always easy. A five-minute
television interview or a half-hour "talk;back" radio programme
scarcely provide the perfect forum for identifying the problems
that law reformers are tackling. But the éiscipline of brevity
and simplicity is the price that must be paid for informing the
community of what is going on. It is a discipline accepted by
other impertant groups in our society, including political
leaders and social commentators. GLawyers, whose craft is
words, must learn- to use the modern media of communication,
Disparaging comments on "media lawjers“ occasionally voiced by
critics of the use of broadcasting and television represent
backward looking intellectual snobbery.
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In Australia, the technigue of-discussing law reform
projects in the ‘media’is‘*how’a common place. WNot only are news
- broadc¢asts -utilised; to ¢dincide " with the relédse of discussion
papers, or“fepéfts}“of*tﬁéfdonduét'bfﬁﬁubliC“hearings in

different-centres.' Commissioners also: take part ‘in television
. debates, radlo talk-bdack pfdgrammes and nat:onal televxsion
forawith: andiervds numbered it mi¥lionsi- The use of the media
is uncoﬁgenial'td many -people-who resist the discipline of
simplification and fear the- urdoubted: perlls, intellectual and
persconal which ugé &f:ithe medla involves: 1In: the“past, lawvers
have not Yended“tfto’ uSe'the’pﬂbilC“medxawlniﬁﬁstfalié;' Judges
and public administrators hdve Beéen inhibited byithé traditions
of theit office and the- rule limitingithe'éxtént.toé which they
canHexpressepersonal?opinions?df EEVeé}*puinérsecrets.'
PractiéingﬂlawYers“have been+inhibited -by:-ethical riles against
publicityTandtby the: sheer~burdeti of day-to-day practice.

Legal academics have ténded to disdain’ the use of journalism.
The net result has been very -little public discussion of legal
issues. Judgesji® lawyers ERd T leg a1 sEEAdéRTEs Havé exchanged
information. amongst themselvés. Lrttle=attentlon ‘has been paid’
to révealing";che' problems~of - the law tovthe:wider 1EYy community -
and engaglng that "commufiity in: discussion about the options for
reform. "~ Tl oernroco oreeoralo vaiirsw o v e can o

in part, the typical social background of lawyers in
Australia may discourage the notion that the community has
anything useful to add to-technical legal gquestions.
Furthermore, it may reinforce the view that it was somehow not
"gentlemanly" to engage in a public airing of dirty linen, for
which the legal profession, however unjustly, would be blamed.
Times change. There is now an increasing necessity for
lawyers, along with other professional and community groups, to
debate their problems in the public forum. This is a healthy
development and will, I believe, expand enormously now that the
wall has been breached.

In addition to the use of the media for specific
proposals of reform, the Australian Law Reform Commissicners
have also accepted invitations to talk generally about the law,
the work of the Commission and the problems of law reform.
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Discussion of this general kind, although not addressed to a
particular proposal, may have a cumulative affect of
encouraging the creation-of-a climate of opinion favourable to
the reform of-the law. Tt may also conttibute-to narrowing the
gap between an uncommunicative legal profession, on the one
band, and a critical, sceptical-and even'fearfulfpublic,Aon the
other: Ce

PThere is ‘a great and growing interest id all
things legal. any proposal for reform of the

. legal system that stands the remotest chance of

- goceptances-ought. tovhe able to secure some:

attention in the press. The. attraction of
“enlisting the interest of Jjournalists® is, of
course, the greater because thé authorities -
whether in government or the profession - tend to
have a considerable dread of the media".Professor

~-Michael  Zandery; Promoting Chamge in the Legal
System, mimeo, 1978, 16-17.. .

In Australia, the authorities, at least in government, have

welcomed the public veﬁtilation of sensitive questions of law
reform. In part this may be becalise such puBlic discussion
deflects criticism angAdebateugwgy.ﬁ;qmupgliticians,toWards the
Law Reform Commissfon. 1In part, it comes, I be;ieve,'from the
conviction by;ﬁusf politicians that a law :eforﬁ proposal that
has been put to this modern "test of fire" is more likely to be
workable and publicly sustainable than something drawn up
behind closed doors by a group of people‘however scholarly and
however "expert". In the end, politicians introducing
controversial reform legislation must face the'media. Their
path may be smoother if the reformer has gone before and
debated, in a theroughly public and open way, the issues which
reformed legislation has to address.

Other Means of Consultation: The above list does not
exhaust the procedures of consultation developed in Australia.

For example, in conjunction with the public hearings of the Law
Reform Commission, the practice hés now developed of organising
public seminars-in the different centres of Australia. 1In the
past, the organisation of these seminars has been left to
industry groups in all States. A full day seminar is
Organised,ito coincide with the visit of Commissioners to the
State in guestion. The visiting Commissioners take part in the



- 19 - .

seminars} chair the proceedings, present papers and. make .
.opening and closing remarks. - A series of-papers is presented
by local industry experts and. some-effortnis made tonget:a-
balance of opinion-.and to promote useful.debate.- Typically,- .
these .seminars are-akttended by hundreds pﬁ.people,in each.
centre, Lawyers and the other professional and industry groups’
involved make up the majority of the audience..  On the
insistence of -the Comeissiony-a number of places are reserved
_for spokesmen of a non- industry viewpoint. “The-result is a
vigorous debate, hlghly crltlcal of -the Law Reform Commission
at times, w1th a great deal of frank talklng ‘and Yaxing
questions addressed ‘to- the Comm1551oners.. :equeﬁtly, the
large group has been d1v1ded 1nto smaller - groups to examine
particular aspects.-of-~the discussionrpaper: to report.back at
the end of the day £ a plenary session. This measure has been
introduced to overcomé thé ‘inhibitions-of ‘1a¥ge meetings where,
prepared papers, experts and "leaders" might otherwide
dominate.' The Commission is coRtinding to eéxperiment with
thesé”ﬁﬁbiié*éémiﬁafﬁ”andfideaiiyveohlﬁ wiéh;ta“aevelop means
to ensure a better ba]ance in the debates whichs ‘in the basE
have somefimés tdken on a“flavout ‘6f mobiliséd-resisfance to-
reform rather than’ opcn—mlnded con51derat10n ‘Oof ‘reform-
proposals ::T.Z-.',i..--., PO S SN B BT T S P DO P S JUAN

To gain an international perspective in the projects
assigned to it, the Australian Commission has secured the
assistance of Australian missions overseas to collect local
information on the law and its development that may be of help
in the improvement of the administration of justice in
Australia. This is not just window—dfessing. The proposals
for the reform of defamation law contain, as has already been
stated, svogestions for important reforms in defamation
procedure which include the adoption of civil law remedies of
right of reply and right to a correction order, to supplement
the English common law's obsession 'with money damages as a
sanctiocn. '



SURVEYS AND QUESTIONNATRES

- The idea of using surveys for the purposes of law
reform consultation is not new. Calls for greater use of
surveys in ‘England and elsewhere tended to fall on deaf ears.
Lawyers, by and large, have a well developed aversion to the
social sciences and empirical researth generally and statistics
in‘particulaf. A wiflingness to‘:use .surveys was.evidenced by -
Professor Diamond who expressed a preference for this technigue
over public hearings, although. the two need not be '
alternatives. In the work of Agstralian law reform bodies,
different. types of surveys-have been utilised to assist in the
gathering of relevant .facts and opinions. -

For example, -in the project on the reform of child welfare
laws, a survey is being administered to police in respect of
all matters involving children and young persons over a given
period. 1In this way, it is hoped to isclate thé considerations
that lead- to some-children being charged-and others being
cautioned or warned, Examination of.court . .files over a pericd .,
of a year'aﬁd questionnaries administered to children in
institutions and those coming before the Children's Court will
seek out perceptions of the child welfare process as seén by
the "consumers®, As Professor Diamond quite rightly infers,
they are unlikely ever to attend a publid hearing or seminar or
ever to respond to a television interview or radio talk-back
programme, let alone see, read and comment oﬁ a working paper
or discussion paper.

Statistics and social surveys provide a means by which
the inarticulate and disadvantaged can speak to law makers.
Both for the gathering of facts and the eliciting of relevant
opinion, they have a very important role to play in the
prooesses'of law reform. The gathering of facts by surveys is
not now very controversial. The use to which the data is put
is more contrdversial. Most vexed is the utility of surveys
for the gathering of opinion.
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it doeg-seem .to-me that sometimes the gathering of
opinion of a limited group whose opinions are especially
impertant, can be~£eadilyqjustified;ng;n;itqurojéct,on the
reform ofnseﬂtencingg&amjinnAustraiias-thé'AustcalianuLaw
Reform-Commissiopmhas;distributed'aﬁnatibnalusurveyrtoAall 506
judges and magistrates invthe country.- So far -as is. known,
this is the"finstﬁnationalqsurvéywofatheujudiciaryhin any .

English speaking countxqu&Tbe“survey‘aSwdistributednwas.,
voluntary and angnymous,..Iktsscompletion-took, -ak a-minimum,.
bne'andﬂa half;hours”andgwasqaddressed.touan.extremely busy
group .of : supposedly-conservativesprafessionalsy/ The questions
-raised~included hncomplicate@fygsﬁnOTQQeationsvofaanspecific-
and? practical kipd,ne.g., "Sheuld Defence Counsel be.entitled
as of right to have access to prewsentence reports?"; "Should.
imgrisdnment for non-payment: of fines:be--abolished,:imposed

. only.for wilful neglect to.pay.or.imposed-automatically in
default ef. payment?M o oo coer L anTTr oy e e

N TN p Pee ARECINVG . TN L G

-=Other.questionsishoweyer, wwere;more conkroversial and

sought to identify. .attitudegato-important -guesticns-of social”
policy.. Thege..ingluded. whether-guidelines-coukdiandnshould be
formulated,ﬁor;fhe~impositiqn of rthe sentence «0f--imprisonment;
whether .therg.vwerangircumstances iin which the -imposition of the
death penalty could be favoured, whether plea bargaining and
other negotiations take place and, if so,” attitudes to such
negotiations and so on. - Questions directed at the future of
parole, the availability of opticns for punishmenf {including
‘community service orders) and attitudes to the use of
imprisonment in respect of various categories of offence were
all raised by the survey.

) The final returns to the survey numbered nearly 80% of
the judges and magistrates of the country. The resulis are now
being submitted to computer analysis, Their significance for
the direction of sentencing reform will have to be carefully
wéighed by the Law Reform Commission., The extent of the return
will ensvure a clear understanding of the views and opinions of
judicial officers in all parts of Australia. Such views are
obviously important, given the nature of the process of
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sghtencing and the role-of igdicial officers in imposing
ounishment. Any measure of-fefdrm which ignored or overlooked
those views would be likely to be of transient effect at best.,’
The use of surveys..as.a tool of reform has been well argued in
Britain where the danger of basing law reform on hunch and
guess is now increasingly perceived. The battle has now begun
to persuade Australians that the.road .to scund reform of the

law lies through a process of empirical. research and surveys.
CONCLUSIONS

This paper. has. outlined the new efforts being made in
‘Australia to communicate the problems and difficulties of the
law to the legal profession and to the .community and to enlist
the support of each in efforts directed at the improvement of
substap;ﬁve:and procedural -laws.

The establishment of law réform bodies throughout the
English—speaking~wocldwhas a common: theme,; - .This is,
consultation in_ordén to procure information-and opinion that
willslead.to the improvenent of the law,and of the
administration of justice,

The process of consuitation was given an.enormous
boost by the development in the English lLaw Commission of the
working paper. So successful has this innovation become, that
it is a commen-place technique of law reform agencies '
throughout the world and is now frequently adopted by other
inquiring agencies and indeed by government itself,

To the consultative working paper, the weekend
university seminar and scholarly articles and lectures, the
Australian Law Reform Commission, and law reform agencies in
hustralia have added a number of new procedures of
consiltation. These include the appointment of a team of
inter-disciplinary consultants, the widespréad, free
distribution of discussion papers and pamphlets outlining in a
brief and interesting way proposals for reform, the conduct of
public hearings and industry seminars in all parts of the
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country and-the use of the printed and.electronic media to
bring law reform "into the-livingsrooms of- the nation"”.

More- recently, experiments.have been: conducted with
new procedures.of consultationy inélud{ng‘surveysy
guestionnaires and public opinion polls. Special efforts are
also made to reach outmto»particulaﬁﬁgroupsﬁthatamay.be
affected by propesals for-reform, including. Bboriginals,

prisoners, children and ethnic or linguistic minorities.

If there 1% a justification for the establishment of
law reform commissgions“toHeéip-deveélop the:law;t it is
principa¥iy -in-their.capacity. tor-doia better job than other
agencies because- they can~consult more. widely. and involve the
relevaﬁt;”inﬁerested.audienCEhin the business -of -improving
law. ‘Beling independent~of govérnment,'they will not embarrass
political leaders by the appearance of ecither commitment or
indecision on their part., But they will ensure that
controversial; gifficulttidisguesare. préperly. discussed in the
community, before reformed:laws are.proposed. i

e rer 13 RIANTRT S A e

‘The justification of this exhaustive effort of
consultation can be briefly stated. It permits the gathering
of factual information, particularly expert information. It
secures a statement of relevant experiences, especially
experiences which illustrate and individualize the defects in
the law. It procures a practical bias in law reform proposals
because they must be submitted to the scrutiny of those who can
say how much the reforms will cost and whether or not they will
work, It gathers commentary on tentative ideas which allows
the Commissioners of law reform to confirm their views, medify
them or retreat, if shown to be wrong., It aids the
Commissioners in their task by assisting the clearer public
articulation of issues and arguments for and against reform
proposals. The whole process raises the public debate about
law reform, ensures that the antagonists get to know each
other, and usually, to respect each other's views. It raises
community expectation, both of specific improvements to the
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legal system and routine, oﬁngoing consideration of law reform
éenerally. Expectations of the latter may wEll promote the
devotion of more resources to the legal science than has been
the case in the past..

Beyond these practical advantages, there are certain
long-run effects which the procedures of.consultation may have,
advahtageous to.the law and its practiticners:_ -In a-sense, the
whole precedure of public-debate about the social policy behind
the.law mirrors the growing openness of government, law making
and public administration in-Westerh societies. This ¥s in
turn a-reflection .of .2 population w}th higher standardsiof
general education and better facilities of knowledge and
informaktion. ,Ehé procedures of open, public.consultation
permit a more pubiic‘statement,of competing vested interests.
They tend.to "flush out" the_competing lobbies and to bring
into the open the social values which the law seeks to
protect. 1t is, I believe, a healthy sign.that political
leaders-of all -shades .of opinion..embrace:the new philosophy and
encouraée its-manifgétationsﬂ;including "paiticipatory law -
reform". . . . . o :

The accession of so many young, enthusiastic and often
idealistic lawyers into the legal profession brings in its
train the danger of Disraeli's "two natidns". It is important
that lawyers of the-éhopfront and in the community legal
service and lawyers of the publicly funded Legal Aid
Commissions should continue to see themselves 'as part of the
one profession with lawyers of the established firms and
leaders of the Bar. There will be more chance of communication
and less danger of bifurcation of our‘profession if it is
accepted that effective means exist to right wrongs in the law
and that regular, routine machinery exists to identify
injustice in a public way and to argue in the public forum for
the cure, The alternative to this is the despair that our
legal system is beyond redemption, that it perpetuates
injustice to the poor, disadvantagedvand underprivileged and
that means are not. available to rectify demoﬁstrated Wwrongs.
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A lasting value of ‘law reform commissions may be that
by involving the commuiitity and the'legal-érofessibh“togethe; in
the improvement and modernisation of the law, they contribute
to the stability of society. The Rule of Law, that unique
feature ©f the Western communities is, after all, only worth
boasting of if the rules which the law will enforce -are just

.

and in-tune with today's  scciety.i. - & -




