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Institutional Reform Comes of Age: When the Law

Reform Agencies of Australia held their Fifth Conference in
Perth in July 1979, there were representatives present from
eleven law reform commissions or committees estdblished at a
Federal and State level. 1In addition, participants took part
from other ageﬁcies intereséed in reform of the law. Overseas
representatives attended from the Commonwealth Seﬁretariat,
France, India, Papua Wew Guinea, MNova Scotia and Sri Lanka.
Léwrreform in thé Antipodes has come of age. Institutions for
the systematic reform of the law now exists in every
jurisdiction of the Australian continent. In New Zealand there
is avLaw Reform Council and part—tihe law réform committees are
busily at work upeon a multitude of projects. In Papua New
Guinea, there is a permanent Law Reform Commission, with
full-time officers, which enjoys a special role under the
Constitution of that country. Law reform is spoken of in -
universities, professional and judicial circles. But it is )
also commonly referred to in the press and broadcasting’'media,
in Pariiament and in the community generally.

An understanding of the new methods of law reform in
Australia reguires an appreciation of the variety of law reform
-institutions.l This variety is an outgrowth of the
Australian Federal Constitution under which a limited list of
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specific powers is conferred 'upomr the Commonwealth or Federal
Parliament and, with few exceptions, the remaining powers to
make laws remain with the Australian States, -

Eleven Agencies of Law Reform: - Institutional law

reform is not a new thing in Australia. - Even before the
federation of the Australian colonies, it was obvious that the
great transplantation of legal rules that occurred with the
early English settlers had not been accomplished without
significant defects requiring the attention of local law
makers. Some defeets.could be cured by judges who found reom .
to manoeuvre within the principles of the commen law or the
language of the Imperial statutes. The need for a motre
conceptual approach to the modernisation, simplification and
reform'of the inherited law was ackﬁowledged in the oldest
colony, New South Wales in 1870. In that year, the first law
reform commission was established by Letters Patent, with Terms

of Reference to:

"Inquire into the state of -the Statute Law of
this Colony and submit proposals for its.
revision, consolidation and amendment; and alsc
to- make a like inquiry into “the practice angd
procedure of the Colonial Courts. ...™".2

The output of this part-time body was small. Parliamentary
attention to its retommendations was perfunctory. The
experiment guietly faded away. .
A century later, institutional law reform is a busy
reality in all parts of Australia. The oldest of the State law
reform agencies is the Victorian Statute Law Revisian
;Committee, a Parliémentary body comprising members of both
Chambers and all Parties of the Victorian Parliament. It was
established in 1928, In 1944, the Chief Justiée of Victoria
set up a Law Reform Cbmmittee comprising judges and lawyers.
It is still operating but is now chaired by the Victorian Law
Reform Commissioner, Sir John Minogue, a statutory corporation
sole. In South Australia, a Law Reform Committee was appointed
by Executive Proclamation in 1968. It ius a part time body
comprising judges, Crown law officers and private
practitioners. In the Norther Territory of Australia, in 1978,
a voluntary committee was established on the initiative of the
judiciary. It includes local magistrates and legal
practitioners.
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All of the other Statés.(New South Wales, 1966;
'Queenslana, 1969; Western Auétfalia, 1972; and Tasmania, 1974)
have established statutory authorities with functicns to advise
on the review and modernisation of State law. A special
committee on criminal law reform was appointed in South
Australia in 1971 under the chairmanshfp of Justice Roma
Mitchell.

The Commonwealth or Federal Government was a laggard
in this league of law reform agencies. Although a commission
was established in the Capital Territory, for which the
Commonwealth has .constitutional responsibilities, in 1971 the
naticnal Australian Law Reform Commission was not set up antil
1975. Its mandate is limited to areas of Federal law.
However, it has now absorbed the former Capital Territory
Commission and through the Commonwealtl's plenary
constitutional powers in that Territory, the Australian
Commission gains an opening . to the whole body of privatellaw..
In addition, the Commission is reguired to consider. proposals
for uniformity of laws. At the invitation of the Australian
Law Reform Agencies- and with the' consent -of. the Standing
Committee of, Commonwealth and State Attorneys-General, the
Australian Law Reform Commission has assumed reééonsibilities

‘as a clearing-house for the exchange of law reform information

in Australasia.3 .

The law reform institutions just described differ from
each other in many ways. The relationship they respectively
enjoy to their Parliaments and to the Executive differ. The
scope of the projects upon which they have typically been

engaged differs. Some have tended to work upon narrow

‘technical questions; Other have embarked upon major inguiries

into controversial areas of the law, full of policy. Within
the agencies, attitudes to law reform and to the proper
functions of law reform commissions differ significantly from
one jurisdiction to another. In these ¢ircumstances, it is
inevitable that differing opinions will be held concerning the
way in which a law reform agency should go about its task. The
Augtralian Law Reform Commission in each of its Annual Reports
to the Australian Parliament has 6utlined and discussed the
methods .adopted by it.4 Successive reports have identified
refinements of earlier procedures.



‘Most of the State law réform agencies have refrained
from this public introspection about the procedures of law
reform. However, in the last Annual Report of the Law Reform
Commission of Wéstgrn Australia an Appendix contained a
detailed expianation and Giscussion of that Commission's
procedures. ? . .

As in most countries, the investment in law reform in
Australia is small by comparison t§'the total investment in
administering, enforcing and teachihg.the law. It is proper
‘that those engaged.in institutional Jaw reform should seek to
optimise efficiency in the achievement of their legitimate
functions. There will be differences of.view about what those
functions are. In part, these differences‘will_arise from the
nature of particular tasks. assumed by the law.reform
commissions. What follows is neither a synthesis of typical
currenE.Aus;nalian=practicer,norris it. a blueprint for what
should happen. as-a univérsalg;ule,_whethér in -Australia or
elsewhere. qup inétitution,engagﬁd”iﬂ,tne orderly reform of -
the law must.tailorlits,methods to. accord with. .such. - ’
considerétions as the‘néture'of_thg;pfpjebts undertaken, the
availability of funds and manpower, the gecgraphical area of
the jurisdiction Lo be covered, local tradﬁtions and
sensitivities and perceptions of the proper limits of law
reform activity. :

Generally speaking, most institutions issue a working
paper or some form of consualtative document. But beyond that
there is much room for experimentation and variety of
approach. This paper will cutline the development of the
working paper in Britain. It will then proceed to trace newer
procedures of consultation lately tried in Australia. The
special efforts of the Australian Law Reform Commission to
consult particular communities which may'be affected by
proposals for law reform will be outlined. The paper will
conclude with an attempt to identify the rationale for
consultation, at least as seen by the Australian Commission.
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THE WORKING PAPER: A MAJOR CONTRIBUTION TO METHODOLOGY

The Green Paper: Soon after it was established in
1965, the English Law Commission published itsafi:s; "working

paper". The notion of a consultative paber is now a common
feature of law reform bodies, The development of the "working
papesr” has been descriqu as a "major cdntribution towards the
methodology of law refof:m'_'.6 Tts format in the English
Commission is now fairly well established. Tt starts with a
thorough presentation of the existings law.. It identifies
problems and difficulties iﬁ'that'law;‘—it explores the
poss}ble ways of réforhing the law, 1I§£ing the'advantagés and
disadvantages”of each. Finally, it opts for certain reformg
_and indicates why these have been recommended.? -

The Law Commission has now issued 73 Qorking pépers.'
Many of -them have formed the basis, after. consultation, for
final reports of that Commission. The cover of the working
paper is inma_distinctive green hue. So popular has become the
notion ‘of a consultative document and so usefil is the
subsequent discussion for the improvemenf of proposals for
future laws, that governments in Britain, Australia and
elsewhere have now themselves taken to producing discussion
‘papers., Significantly enough, in England, these have come to
be know as "Green Papers".8 '

Of course, the technigue of consultation is not
without its problems., Despite every endeavour to emphasise the
tentative or provisional basis of the reform proposal, the
finished nathre of the document and ignorance or mischief on
the part of commentators often leads to the misunderstanding
that the working paper is a final report.9 A community used
to hearing of laws only when they are in all but firal form,
takes time to adjust to a procedure which involves consultation
before that final form is settled.

The other price of the working paper is delay. The
pxeparation of tentative proposals aﬁd the ventilation of
alternatives followed by extensive consultation, all takes
time. Lord Scarman, the first Chairman of the English Law

Commission, put it this way:



"[The Working Paper] is given a wide circulation
- 7 7f7and is an open publication, which anyone
interested can buy. The Commission may, and
often does, consult experts and interested
parties in the course of preparing a working
paper. . But the-indispensable phasé is K
consultation after its publication. This is a
-lengthy -and tine-d¢onsuming business. Though it
imposes delay, it is the key to guality and
acceptability. Consultation, wide enough to
i embrace all interests and deep enough to expose
ceim i - @11 the problems, may take a.long time:” but it
can and usvually does mean a swift passage through
Parliament of a non-controversial Bill to give
e gffegt to-a- law reform proposal:i.. At the very
leasts it will ensure that controversy is limited
to genulne issues upon whlch a pOlle dec151on
has to 'be taken™;10°- .. - .

There is an inevitable tensionibetween the pressures for speed
and- prompt-delivery-of~a-law reform reportll and the desire

of law reformers to consult #widely and to ideatify with
precision the ‘target-for: lasting:reform:12

Private Consultations:., In addition to the

distribution ‘of. working papers and-consideration of comments on
“them,..the Engkish:Law,Cbmmission*pioneéred;various procedures
of private consultation in which”theflegai;professiqn
especially has taken a key role

"The Working Paper is publlshed by H.M.S. 0. from
whom it can be bought, but it is distributed free
to persons whose views are sought. The
distribution of each working paper is considered
separately having regard to the particular

topic. All go to lawyers and lawyers'
organisations - the judges, the Senate of the
Inns of Court and the Bar, the Law Society and
the Society of Public Teachers of Law for
distribution to every Law Faculty at the
universities, They will go to individual lawyers
known to be interested in the subject of the
working paper. They will also go to many
non-legal organisations, including commercial and
industrial concerns {(as in the case of working
papers on contract or consumer topics) and
women's organisations (as in the case of work1ng
papers on family law)".1l3

Informal oral consultationsl4 are later supplemented by
weekend seminars held at Oxford or Cambridge. Attendance is by
invitation and is not confined to those who have submitted
written comments. All of these .meetings are held in
private.l3 In addition to the procedures of consultation
mentioned, the English Law Commissioners have embarked upon a
taxing '
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round of public lectures, speeches and the preparation of
scholarly articles. These activities have raised the
awareness, partlcularly in gove:nment, legal and university
circles, of the vital work being done by the Law Commission.

When the Australian Law~Reform Commission was
established, temw years after the English Cohm1551on, it
1mmedlately adopted the Engllsh view that

Qg_ 7"What lies betweep the topie's ... referral and
o the final report is what determines the value of
the Commission's wark™.16" -

However, a number of techniques of consultation have been
tried, "additional to those devised in England.

Experimentation in the procedures. of consultation is
continuing. I propose to describe some of these new
techniques, The need for something beyond the working paper
and private consultation is now widely_accepted. In a paper
for the Australian Legal Convention, a former Law Commissioner,
Professor A.LJ . Diamond, listed a numbar of defects in working
papers as & method of consultation. ‘He pointed to the fact
that it "is essentially a passive method ©f consultation”

"[I]t does not necessarily serve well as a
fact-£finding exercise ... For example, in our
contract Working Paper on Firm Offers we sought
information on how far business people regarded
themselves as entitled to rely on "firm" offers
and guotations in an attempt to see whether any
change in the rule that an offer can be withdrawn
at any time before acceptance would be

justified. We knew perfectly well that simply
asking the question and circulating a working
paper, however widely, was not going to produce a
very reliable answer. The difficulty is how to
get a more reliable answer with the time and
resources at our disposal™.l7? .

Professor Diamond listed as a second defect of the‘working
Paper that "it is not a very effective way of communicating
with the public at large”

"Working papers are clearly aimed largely at a
legal audience, and although we try to circulate
copies” to non-legal recipients and they are often
summarised in newspapers, we cught not to be
surprised that many of them do not make much of
an impact on the mass of the population ...
Communication with the public is neither easy nor
cheap".l



This difficuity of ensuring that 'working papers are put to the
purpose for which they are designed, widéspread‘copsultation,
is mentioned in the recent discussion paper of the New South
Walesg Law Reform Comm1551on on the general regulatlon of the
legal profe551on. Amongst reform proposals is the creatxon of
a Community Committee on Legal Services comprising lawyers and
various community. groups. . One reason advanced for th}s
-committea_ Was, greater representative pa:ticipatign in the work
of lnstltutlonal law reform: e
"Law Reform Commissions are frequently .
- disappointed-by the small amount of, discussion
. which  their . proposals evoke,. even "when their
_potentlal 1mpact on the general community is
“. ‘considerable/ "This may be bécause most laymen
R are daunted by technical legal guestions. The
[Community Committee on‘Legal‘Services} would
have some accumulated expertise on legal matters
and might often be a useful sounding board and
_ -soiirce of ideas for, _and critic of’ the Law
R Reform Commission_s";l9 T

The -experiments’ of stherAustralian:law reform-bodies in new
methods offdbnsulting'the public repreéent'Antipodean attempts
to- address; in modern- ways, -the- problems of information and
opintom -gathe¥ing . :

i e
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NEW AUSTRALIAN METHODS OF CONSULTATION

Statutory Consultants: Under the Act which

establishes the Australian Law Reform Commission, the Chairman
is empowered, with the approval of the Attorney-General of
Australia, to engage persons having suitable gqualifications and
experience as consultants to the Commission.20 1In each of

the projects of the Australian Law Reform Commission, é team of
consultants, sometimes numbering up to 35, is engaged. Because
all of the Law Reform Commissioners save one are iawyers and
many of the projects referred to the Commission for report
involve non-legal expertise, an effort is made at an early
stage in every inguiry to secure as consultants persons,
lawyers and non-lawyers, who will have relevant expertise to
offer in the project in hand.

- In the early days of the Commission, funds were
available to pay consultants for their services. A modest
retainer and daily fee were paid to those
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consultants who helped the Commission in its first two
reports. A like arrangement still exists in the Law Reform
Commission of Canada where there is extensive contracting of
- legal and othér research té paid consultants. Because of
budgetary restraints common in the public sector in many
countries, including Rustralia, the funds available for
consultants -are now extremely small. Despite this, it has not
been difficult to recruit large teams of honorary consultangs
who will work with the Commis&ioners and bring to meetings with
them, a wide range of relevant expértise ahd information.
Universities, government administration, Federal and State,
brivate corporations-ahd institutions have all proved willing
to release busy people to take an active part in the steps
leading to a law reform report. Self-employed members of the
legal profeséion and other professions haveAlikewise'made

themselves available free of charge:

The experience in ARustralia has been that it is not
difficult to gecure the participation of the most talented
people in the country in the process of law improvement, even
without fee or reward, so long as the effort is seen to be part
of a practical endeavour to imprbve the legal system in an
informed and rational way. Of course, it is easier for some
people to offer honorary service than for others. & small fund
is retained for those not otherwise in receipt of income, whose
contribution is necessary and-who must be funded by'the Law
Reform Commission if they are fairly to be asked to take a part
in the exercise. The willingness of experts in many
disciplines to come forward and offer their time for the
improvement of the law, is a heartening reflection of the
interest in the community in law improvement and the
willingness of citizens to take a part in its improvement.

In choosing consultants, the Australian Law Reform
Commission has looked to a number of criteria. The possession
of special knowledge and information is. the first Factor, but
it is also importaﬁt to balance competing attitudes. “Thus, in
a project on the introduction of class actions in Australia,
the President of the Australian Consumers Association sits down



with representatives of business'qﬁd indusfry.‘ in the project .-
on the improvément'of debt recovery laws, the Executive

Director of the Ausiralian Finange Conference takes part with
persons experienced .in helping and ,_Pq&ns.é,l.l,irﬁé_, the poor and
.deprived. . In the projecp_on_lqws'governing human tissue
transplantation, medigal experts wereLbalancedfby'the _ ‘
appointment of a ?rofeésoruof Philosophy, a Catholic theologian
and . the Dean of a Protestant College of D1v1n1ty.‘ In the
reform.of- pollce procedures, 1egal academics debate with seﬁloL_
police’ oﬁflge:s and.adm1n1strat10n‘represeptatlves._‘For ;he
reform of defamationrlawé_in Australia,.no fewer than 30
consultants.were.appointed, 1ncludlﬁg joulnallsts in the
pfinted-mediaﬂ radieo and television, newspaper editors and
managers, legal ;cademics; éxpe:ience&’barrlstersﬁulecturers in
journalism. and. the Anglican_Dean-of Brisbane.

—rmr e e e

. Because Australla is a 1arge country w;th a scaLtered
populatlon reflecting dlfferlng Jlocal. attltudes to society and
the law, every effort is made to ensure’ not. only a balance of
expertise and viewpoint,.but also a geographical.g

including .legal. practltloners from different parts.of the -
‘country. | The end result has been a remarkable collection of
inter- d15c1911nary talent which has greatly enrlched the
thinking of the law commissioners. The duties of consultants
include the attendance at several meetlngs with the '
Commissioners, generally at weekends, durlng which draft
Commission documents are studied and criticised, Tt is the
continuing asscociation of the consultants with the Commission,
from the earliest phase to the final report that marks their
special role. Both in conference and individually they become
closely_assoeiated with the Commission in its work. Tﬁey read
and criticise in-house publications and are frequently to be
seen .in the Commission's officesrdebating this or that proposal
with the Commissioners and stéff, bringing along colleagues,
producing further information for the assistance of the
Commission and otherwise associating themselves formally and
informally with the life of the. institution.

In more than four years the number of consSultants
appointed has exceeded 100. Consultants are appointed in every
reference. Only one person approached to accept honorary '
appointment in this way has



declined the invitation and he for pressure of other work in a
sole practice.r In the end, the report is the responsibility of
the Commissioners. Ofteén, there are matters that cannot and
lshould not be resolved by consensus with consultants. The
reports make it plain that the responsibility for
recommendations is that of the Commission alone. There is no
doubt, however, that the reports of the Australian Law Reform
Commission have been greatly influenced by the participation in
the Commissionls deliberations of the’appointed consultants.
The biases of lawyers have been exposed in the process of
'interdisciplinary exchange. .

e

Discussion Papers: Soon after the establishment of

the Australian Law Reform Commission, the Chief Justice of one
of the Australian States urged me to bear in mind that busy
judges, lawyers and others concerned about law reform
proposals, do not nécgééariiy have the time (even if they have
the inclination) to read lengthy and scholarly wofking papers,
in which the iésﬁes for reform are debated at great length.
From this notion and‘ﬁhe ingpiration of my colleague,
Commissioner M.R. Wilcox,'Q.C., sprang the discussion paper. A~
discussion paper fulfils the same bu;pose as the working-
paper. It is a consultative doéument advancing tentative
proposals for law reform. It differs from the orthodox working
paper in that it is deliberately written in less technical
language and is‘designed to be read by the interested layman,
as well as by the expert lawyer. Moreover, it is generally a
briefer document. It contains less examination of the current
law and more emphasis on the social issues that are under
congideration. An effort is made to illﬁstrate, with practical
cases, the kind of defect in the law to which reform is being
addressed, These are drawn from complaints to the Commission
or from published reports.

Being shorter and less technical, discussion papers
lend themseives to a wider distribution,‘beyond the leqgal
profession-to community groups, commercial bodies and others
likely to be interested in the proposals for reform. It seemed
te uvs that it was unduly optimistic to expect interested groups
to purchase discussion papers. It was enough to hope that they
would find the time to comment. The aim of institutional law

reform being consultation, it appeared to the Australian
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Commission that every effort should be made to distribute the
consultative document as widely as possiblé and free of
charge. This conc]u51on had consequences for the style of the
document, its content and its 1ength. DlSCU sion papers .
normally cover no more than 30 pages.

ln addltlon to ‘the “off1c1al" d1scu551on paper,
efforts are row belng ‘made to "translate" this document into an.
even more sxmple and readable Eorm, suitable for the
disadvantaged, migrant and ‘less well educated groups, whose
legitimate interest in law reform may be as great as that of
the educated middle class. Lawyers and other “ékperts“ tend to
speak'SrspéCIél'Eatbié?"NewgeffOIts must be made to convert
this ianguage'into'simﬁle'térms ’ In'coﬁhécﬁidn with proposals
for, major ‘reform of debt’ recovery laws, the Rustralian Law
RefOrm Commission is experlmentlng “with“a “rewrite” of the-
discussion paper in a simplified .version.,” This will present -
simplé examplés of the way in which'the present laws operate
and ‘the way the reformed laws would change things. '™
I1T{5trations~and cattoons are "used-to attract interest.
Whilst some legal problems ‘are” compléx -and ovet-simplification
can distort the léw,'evéry effort should be made to c;mmunicate
the problems of the law and options for reform beyond the
expert audience to the great mass of people who will be
affected by the law, reformed or unreformed.

As an effort to disseminate proposals for reform more
widely, a pamﬁhlet summary of discussion papers is now produced
in large numbers and distributed throughout Australia. The
pamphlet is generally no more than four pages. It summarises
the issues in the discussion paper and indicates where the full
discussion paper can be obtained, The practice has now been
adopted of sending this pamphlet out with every issue of tﬁe
Australian Law Journal and various other legal publications

regularly circulating in Australia, including the Legal Service
Bulletin and the Law Reform Commission's own Bulletin Reform.
By this means, the Commission ensures that the great bulk of
the 11,000 lawyers in Rustralia are kept informed of the
principal proposals of the national Law Commission. The
Aqstralian Law Journal, for example, has a distribution of
8,000 in Australia
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and overseas. There would be few legal qfficeé that did not
receive the -Journal and, thus, the summary of the Law Reform
Commission's discussion papers, The cost of this enterprise is
small, partly bécause of the willing co-operation of the
publishers of .the Lau:Journal. ‘ . 3
In addition to distributing the discussion paper
pamphlet throughout the legal profession; a special effort is

made to ensure that other relevant professions and

organisations are likewise circulated. Thus, a discussion

' paper on proposals for the reform of the law of. compulsory

acquisition of property was distributed to valuers and -real

_estate agents throughout Australia, through the journals of

those professions.  Proposals for- the reform of irsurance law
were distributed to the different branches ©f the insurance
industry_througgnindustry magazines. Proposals for the
introduction of class actions are presently being distributed
through business and commercilal journals. These efforts to
"tap" the relevant professional and institutional interests
éupplement the gpecific distribution of. the discussion paper to
interested individuals and organisations. .Ingvitably, this
circulation of proposals elicits many regquests for the full’
discussion paper and many written and oral comments on the
paper. These have to be considered by the Commission and
¢onsultants before the final report is-wfitten. Apart from the
specific commentary on proposals, the distribution of
discussion papers has raised the community's consciousness
about the problems of the law ana efforts being made to tackle
those problems in an orderly and routine way.

In addition to the discussion papers and summaries,
the Australian Law Reform Commission also publishes papers
addressed to particular audiences. In-house research papers
are distributed to the appointed consultants and limited
numbers of specialist groups who will have a particular
contribution to make to a research study of a defined but
limited aspect of a project. Issues papers have been prepared
at an-eérly phase in the Commission’s work on a reference for
the purposé of identifying the guestions which the Commission
pPerceives as those necessary fér answer in discharging the )
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reference, Orthodox working papers have also been prepared,
surveying at length the.subject matter. of the reference and
e%amig;pgﬁ}n_@egail.the_ggghnéca; legal'questions raised.

The point. of thls varlgty can be shortly stated It
is that law reform is not a task for lawyers only, at least in
the projects given to the Australian. Law. Reform Commzss;on on
subjects as. dlverse as the recognition. of tribal, law of
Australian Aborlglnals and the. protectxon of. prlvacy in the
CDWEQ}QPwQQQu” Nps;_;gw(;efopm, dif.it is-to: be more than
ntraﬁsitéry,;requires cloée cohsultaulon with the experts
1nv01ved and con51deratlon of publlc concerns.a Because of the-
varlety of 1nterests aroused by. law reform projects, differing
audlences mUSt be addressed by consultatlve documents » The
Australlan Comm1551on contlnues o experlment with a number of
consultatlve_dqcumentg_gflvary;pgalgngth,g;echnlcal1ty and
sophié;ég&tipn,Ato_énéu;e:thﬁtwcommun}gation.wiph-different
audiences is achieved,. .Although this.is .time. consuming and

' although'it is. impossible toVCOmmunicate with-every group -in
thg"communlty, care musk. be.. taken.xo am01d limiting : .
consu;tatlonhto.the_ngpgrt;jcagdwtofenggglngm;nmtoken
consuitation with tﬁose“perSOns only who.are likely to be of a
similar mind to.oneself.

Public Hearings: Consistent with this approach, the

Australian Commission from its first reference has experimented
with public hearings at which experts, lobby groups, inierested
bodies and institutions as well as the ordinary citizen can
come forward to express their views on the tentative proposals
for reform of the law. The English Law Commission has never
conducted public sittings of this kind. Professor Diamond
explained that this failure was the result of scepticism about
the "limited number of people out of the total population that
public meetings would reach".2l Lord Scarman has said that

the possiblé use of public sessions of the English Commission
‘cannot be ruled out:

"Lord Chancellor Gardiner frequently suggested to
me, wheén I was chairman, that consultation could
not be complete without public meetings held in
various parts of the country to discuss the
tentative proposals contained in a working

paper. Xirby J. ... Chairman of the Austrzlian
Law Reform Commission tells me that they hold
such meetings in Australia. Though we have not

Y
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felt the need for them in the United Kingdom, I
would naet rule them out. Perhaps, for us, they
are unnecessary because of the existence of so
many societies, lobbies and pressure groups upon
every conceivable topic of social or economic
importance. Our consultations embrace them:
they all have their say: and there is little
left to be said when they have finisted".22 -

Former Law Commissioner, Norman Marsh, expressed a -fear that
public meetings of this kind would involve the Law
'Commissioners in "many irrelevant time-wasting suégestions“.23
In"australia, public hearings of the Law Reform
Commission hdve now bécome a regular feature of -the operations -
of the Adstrglian Commission.. The list of public hearings is
contained in the published discussion paper.- Sessions are
scheduled in e;ery State-of Australia and in Darwin in the
Horthern Territory and Canberra in the Rustralian Capital
‘ Territory. The-venue,‘date and. time. are advertised in the
local and national press. WNotificatioen is given to the
broadcasting and television media. - Publicity is generally.
‘given to the hearings in news broadcasts and current affairs
programmes. = In addition ‘to this ‘form of advertisement,
" specific letters of invitation to attend the public hearings
are now 'sent to all individuals and groups who have written
with submissions or suggestions or comments, whether on the
discussion paper or otherwise. The local Law Sociéty and Bar
Association are informed and generally send representatives to
comment on the discussion paper, from a local point of view.
The public hearings are normally appointed four or five months
in advance. Tais allows sufficient time for the discussion
paper to be distributed and considered.

The public héarings are conducted informally. If held
in .2 court room, it has been the practice of the Commissioners
to sit at the Bar table. It is not necessary for the person
making a submission to produce a written document, although
many do. The brdceedings-are conducted after the inguisitorial
rather than the adversary model. The chairman of the
proceedings, one of the Law Reform Commissioners, takes the
witness through his or her submission and elicits economically
the chief points to be made. Questions are then addressed by

the Commissioners. Interested parties are not legally
..represented, '
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In recent publxc*hearlngs where ‘a partlcular Fedexal authorlty
was closely concerned 1eave was glven to. a reoresentatiue of
thé authority - to.-ask: questlons -of some wltnesses ‘and later to
comment on 1ndlvldual subm1581onéﬁ_-fﬁe rules of eVdence are
not observed. ‘Heaksady'dvidéncé, so longagiituig reliable, is
received, Opinions are expressed~by:laymen s Agreat deal of

written and oral information is gathered~in this way.
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- Until now, the public hearings have been conducted in
normal court hoursi’ -Forthéomingspubkic “hHearings-on the -
“proposalstforclass actions {drn-Australia-will Be conducted in
two sessiong) thé Setshd of whidh 'wilITrun Erom 6 pim. to
9 p.m. -The aim“of this'modification will ke to edsure that
individuals-and organigations ‘unable tomdttend auting working
hoursy willvhbé -4B1e “ 0 éﬁ@fééS”théifhviéwéifﬁAsessioﬁs that do
This~cofgideration=is not

not involve tham ' intloss™sE tine
unimportant. for “volufitary and ¢ommunity groups; whichimust
often depend upon enthusiasts; working~in thelf own time. "

m;Thé'ﬁbtiOﬁbertthUCtihgfpublié-héariﬂgsﬁwas'suggested
many-yedr§tago by ‘Professor Geoffrey:Sawery:iWho pointéd to .the
legislative:committeésdin'£he United-States~of America and
their utility in gathering information 'and opinion.and
involving'thé community,'aS'well.as the experits, in the procéss
of legislative change.24 It must be conceded that the
business of sitting in all parts of a country the size of
Australia is a time-consuming and physically exhausting one.
Furthermore, sitting only in State éapitals is not always
satisfactory. Some of the provincial cities of the more
populous States may have just as much call for a public hearing
as the capital cities of the smaller States. 1In a Federal
country, naticnal institutions must observe -certain proprieties
and the limits of resources and time are always upon the

Commission in its consultation procedures.

On occasions, the numbers attending and the guality of
submissions disappoint the Commissioners. But this is the
exception. &As the proeedures of public hearings have become
better known, and as other bodies engaged in public
consultation of this kind proliferate
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iﬁ Australia in response to the moves for greater openness’ in
government, the willingness of organisations and jindividual
cttizens to come forward increases. In contrast to the first
two years when public hearings were introduced, the public
hearings in 1978 and'l979 have generally been so wqii attended
that they have run far beyond the hours-originally fixed,
imposing strains on the court repodorting service which produces
a transcript of the hearings. The hearings also impose rigours
on .the Commissioners who mustrgenerally keep one eye on the
airline timetables which impose: a discipline on the heé:ing

circuit.

The bégrings have mahywuses. In the first place, they
"£lush qut™ the lobby groups and interests, including those of
the legal profession itself., It is useful to have openly and
publicly stated the interests protected by present laws which
are under consideration for reform. It is useful to have
representatives of these interests present who are then
submitted to-guestioning by the Commissioners in a public venue
which is generally well ‘attended by the.media. . It is also
usefull to Have ordinary-citizens come forward to explain their
experience with the law and to personalise the problems which
the- Law Commissioners have hitherto often seen only as abstract
guestions of justice and fairness.- The Eresénce of citizens to
explain their unhappy experiences provides a salutory balance
to administrative and professional calls to leave well alone.
In a number of . specific cases, most particularly in relation to
reform of lands acguisition law, individual citizens have
outlined personal case histories which have helped the
Commission to identify the injustices that need to be
corrected. Often,'the probilem that emerges is not so much one
of the substantive law or even of the procedures written in the
statute. Tt is the practical impediments of cost, delay and
simple fear of legal process, that stand in the way of the
individual's access to justice and the impartial vmpire. Law
reform, if it is to be effective, must address itself to such
impediments.

The public hearings have also become a regular
procedure for fact-gathering. True it is, this is partly
because the Commission specifically invites the



attendance of certain persons and organisations known to have
relevant views and be able to provide information necessary for
an informed report... One recent. development .has .been the
partial "orchestration".by interested groups of the attendance
ét the public hearings of protagonists for competing-points of
view raised in the discussion paper., During the last national
Census in Australia, the A0stralian Bureau of Statistics was
criticised &n various grounds, inc¢luding privacy -invasion.
During a public hearing addressed to the protection of privacy
in relation- to the census, the Bureau organiséd many of its
"clients" to come forward and to explain -to the Commission
perceiéedrdefects in proposals advanced designed to ensure a
greater protection of privacy in-the-1981 Censusi* Councils for
Civil.Libertiés and other’community groups came forward to put
the appropriate point offview}“"The:result.was'not strictly a
publid seminat ot debate; for the protagonists-addressed the
Commission separately and in turn.:. But it was a public ~
articulation of the social-and legal  issues that have to be
resolved 4n-the desdign-of new laws for-the protection of
-privacy~inr{elationftoitheucénsusf5

Sufprisingly enough, despite all the labours of
preparing consultative papers and studying an issue for months
and perhaps years, pubic hearings often identify aspects of a
problem (or of a suggested solution} which have simply not been
considered by the Commissioners. For example, in a Canberra
public hearing relevant to defamation law reform, a witness
raised for the first time a difficulty in one of the procedural
suggestions of the Commission, which haé not been perceived
before.. This was the difficulty of adapting "“correction
orders" and the "right of reply" from a remedy for defamatory
publications in the news media to books and like permanent ot
non-recurring publications; poubtless the problem should have
been considered before. The fact is that it had not been.

Apart from these arguments of utility, there is a
peint of principle. It is that the business of reform is not
just a technical exercise. It is the business of improving
society by improving its laws, practices and procedures. This
involves a consideration of competing values. Lawyers
inevitably tend to see social problems in a special way, often
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blinkered by the comfortable and familiar approaches of the
past, designed in times less sensitive to the poor, deprived
and minority groups . in the community.. There is a greéter
chance of aveiding lawyers'-myopia ifra window is opened to the
lay community and.the myriad of interests, lobbies anﬂ'groups
that make it up. Of course, it is impossible to consult
everybody. The articulate bBusiness' interests and middle class
may be able to use ‘a public Hearing with greater efficiency and
apparent effect than the poor, .deprived, under-privileged and
their spokesmen. But that is not an argument against public
hearings. Rather, it "is an argument about the venue, frequency
and-dréanisation of those hearings and -the sﬁpplements that are
necessary to ensure that other intereskS'are heard. In point
of principle, it is important in a demdcracy that citizens
should be entitled to have a say in the design of the laws that
will govern them. Increasingly, there is an awareness that a
theoretical "say" -through the elected representatives is not
always adequate because of the pressures of party politics and
heady political debates. What is néeded.is new machinery which
realisticallyf%pkhowléages'the‘fhpossibility of hearing
‘everybody but affords’ those who wish fo voice their grievances
and share their knowiedge, the opportunity to do so, The
increaéing numbers of individuals and organisations attending
the public hearings of the Law Reform Commission in Australia
evidence one consequence of universal, compulsory education.
This is the growing wiliingness of increasing numbers of

citizens to take a part in the improvement of society.

Other law reform bodies in Australia, apart Erom the

. haticnal Commission, have experimented with publid hearings
ancillary to the procedures of reform, The New South Waleg Law
Reform Commission, which is. conducting an inquiry into the
reform of the legal profession, decentralised its public
hearings. Although the Rustralian Commission has on a number
of occasions sat in suburbs of Sydney and Melbourne, the State,
Commission in New South Wales took its inquiry to numerocus
country centres and provincial towns. The Commissioners let it
be known that they Qoqld be "at home" in a local municipal hall
or other office.  The Chairman, Mr. Justice Wootten and other
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CDmm15510nefS conduc;ed 1nformal dlscu551ons w1th people who
had complalnts about lawyers and suggestlons For the

1mprovement X the iegal profes 1 n, 1t organlsatlon and the
handllng by it of complalnts agalnst Dractltloners Such
procedures need to “be’ supolemented by emp1rxcal data, including
surveys. Sut the hearlngs brought the issue before many local
communltles.q They afforded peonle w1th experlence, the
Opoortunlty to render 1t relevant to the deszgn of new,

1mproved 1aws
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'Before leav1ng thlS subject, Jtﬁls anproprlate to say
ofl'
at least 1n the experlence Df the Auetrallan Law Reform

Rt

that the cases of abua

he P bllc hearlngs have been rar

Commisg i\ The fears of 1rrelevant and long w1nded

subm1551ons o of-hord o£ unbalanced or nursahce wltnesses

has not been born ouf Many laymen are extremely hervous and

need *eassurance befdr

'they'can present a useful submission.

Thls hurdleuhav1ng oveLcome

'the‘experlence has been that

they will ‘quickly and brlefly cor
Ther_
"too, BF the lnablllty of the Law Reform Comimission to deal with

thelr po: nt and do s0 in

an.entirely on ructive'waY} 15 i &lear apprec1atlon.

their particular grlevance or to provrde relief for the
experience they complain of. The distinction between helping
them in their case and using their case to improve the legal
system is cne that very few fail to perceive. As a gide-wind
of the public hearings, it has been possible, on occasion, to
steer people with a genuine complaint in the direction of

appropriate advice.

Use of the Media: &nother feature of law reform in
Australia has been the use of the public media: the newspapers,
radio stations and television. One Australian Minister
recently described the process thus:

"The Australian Law Reform Commission ... has
already done much to popularise the cause of law
reform in this country and most of its
recommendations have either been adopted or are
under close study ... I think its true to say
that under the guidance of Mr. Justice Kirby, the
Commission has taken law reform into the living
rooms of the nation. A matter for which he must
congratulated ... for having taken seemingly dry
subjects into television programmes Lo.mL25
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The use of the public media has its dangers. The tendancy of
those in command of information distribution té sensationalise,
personalise and trivialise information frightens away many
scholars from the obligation: to communicate issues to the wider
community. The Australian Law Reform Commission has )
consciously sought to engage in a public debate in order more
effectively to discharge the obligatioh of consultation: The
realities of life today are that the printed word is no longer
the means of mass communciation for the ordinary citizen. The
caravan has moved on. The electronic media_are the means by_:
whic¢h most pecple in'tbday‘s society receive news and
information and consider topics of public¢ interest and

concern., A realisation of this self-evident fact will oblige
the law reformer interested_iﬁ communication and consultation
to use ‘the new means of doing“so.

. The lesson of Aﬁstralian‘experience is that the public
media are only tbo-wiliing to allow time and space to permit an
informed discussion-of the issues of law reform. Certainly, in
the subjects ;eferréd'to the Australian Commission for report,
significant questions of social policy and a great deal of
human interest make it relatively simple to present issues in a
Lively and interesting way. The law is ﬁot, of course, a dull
business as any of its practitioners know. Defects in the law
and in legal procedures impinge on the lives of ordinary
citizens., Avoiding the perils of trivialisation and
over~gimplification is not always easy. A five-minute
television interview or a half-hour "talk-back" radio programme
scarcely provide the perfect forum for identifying the problems
that law reformers are tackling. But the discipline of brevity
and simplicity is the price that must he paid for informing the
community of what is going on. It is a discipline accepted by
other groups in our society, including political leaders and
sodial commentatoers. Lawyers, whose craft is words, must learn
to use the modern media of communication. Disparaging comments
on "media lawyers" voiced by critics of the use of broadcasting
and television represent backward looking intellectual
snobbery. 26
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In Australia, the technigque of discussing law reform
pfojects in the media is now a commonplace._ Not only are news
broadcasts utilised, to coincide with the release of discussion
papers, or reports, or the condqu_qf_pubiic hearings in
different centres, .Commissioners‘also take parkt in‘television -
debateS, radio talk=back programmes and hational‘television
fora with audiences numbered in millions. The Prime Minister
of Australla has eXpLessed approbatlon for thlS prccedure in
firm language‘. ) C : ‘

A"We ‘have dellberately sct about what I mlght term

. 'participatory law reform'. -IE the-law is to be
updated, if the advances. of science and
technology are to be acknowledged and .
“accommodated and if our traditional libeftiés are

. to.-be protected, it is vital. that the community
governed by -the law should take part 1n helplng .
to Erame’ reforms 1n that law.,-‘ i
I for one reject the notlon that 1mportant
reforms must be left: to the ‘'experts® ... The .
Australian Law Reform Commission has ... actively
sought to engender public interest in the tasks
assigned to it by the Government. The Commission
-~ has- held public sittings and seminars :in all: +
_parts of the country. It has distributed w1de1y,
"7 tentative proposals-for reform and- it has®
- - - stimilated much: informed-discussion .in the

media. This process has amply shown that the
Australian community will respond to an’
invitation to participate in the process of legal
renewal. Public acceptance of the need for
reform in many areas which have long remained
untouched is now widespread".27’

The Governor—General of Australia, Sir Zelman Cowen, himself a

past Commissioner of the RAustralian Law'Reform Commission, Y
praised the attempts to invelve ‘the community in the work of

the Commission: -

"The Commission ... has only been in existence
for a very few years, but it has been very active
and productive [matching] great inteéllectual
capacity with a flair for publicising the issues
of law reform and in doing so, I believe, has
attracted public interest to a degree unparalled
in my experience. The Commission ... has
undertaken the task of law reform in widely
diverse ‘areas of the law. It has drawn -upon a
vast range of community resources; with limited
funding it has sought the views and assistance of
experts with appropriate and related experience

. --- The use of television programmes to debate
the issues is also a significant illustration of
the way in which the Commission seeks to present
issues to the public as part of the process. of
repor%éng on matters of law reform referred to it

11H
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Thé use of the media is uncengenial to many people who resist
the discipline of simplification and fear the undoubted périls,
intellectual and personal, which use of Ehe.media involve. In
the past, lawyers have not tended to use the public media in
pustralia. Judges and public administrators have been
inhibited By the traditions of their office and the rule
limiting the extent to which they can express personal opinions
. or reveal public¢ secrets.’ PraCtiSing'}awYers have been -
inhibited by ethical rules against publicity and by the sheer
bhrdeﬁ of dé&—tofdaj practiée.. Legal academics'have tended to
disdain the use of journalism: The net result has been very
little public discussion of legal issues. Judges, lawyers and
legal academics have exchanged information amongst themselves.
Little attention has been paid to revealing the problems of the
law to the wider lay community and engaging that community in

discussion about the options for reform.

In parf, the typical social background of lawyers in
Australia may discourage the notion that the community has
h anything usefyl to add to technical legal queépiqhs. B
"Furthermore,:it may. reinforce'the.ﬁiehythat it was somehow not

"gentlemanly” to ehgage'in a public aliring of dirtf‘linen, Eor
which the legal profession, however unjustly, would be blamed.
Times change. There ié now an increasing necessity for
lawyers, along with other professional and community groups, to
debate their problems in the public forum. This is a healthy
development and will, I believe, expand enormously now that the
wall has been breached. )

At the heart of the earlier resistance was the notion
that a dqood idea for the reform of the law would always triumph
in the end. Professor Michael Zander has reminded us of F.M.
Cornford's aphorism, first stated 70 years ago and as relevant
today as it was then. Cornford asserted that nothing was ever
done until everyone was c¢onvinced that it ought now to be done
and has been convinced "for so long that it is now time te do
something else".2? Zzander adds this warning of his own:

"A reformer should never assume that a good idea
need only be put forward to be acted upon ... 1In
order to he effective it is often necessary to go
to the trouble to take the next step. Many
people, and especially academics, f£ind this
uncongenial. They regard their function as
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completed when they have.written their original
proposal and put it into g¢irculation in a book or
. articie. But this is to léave everything to
chance. . It.-agsumes that those who have the power
to do something about the proposal will receive
© the book or-articdle; “‘that they will read 'it, that
.. .. having read it,.they will not only agree with the
writer's .view but wiil feel moved to do something
about it and to such an-extent that they will
R carry the .ball' -in.the _ face.of the opposition
. . that is bound to develop soon enougb from one
N quarter or another. This i¥ to plle 1mprobab11y
‘on improbability.

- v The ‘danger,; in other words,’is not so. ﬁuch that
one's proposal may be opposed as that it may not
even be notlced

ot -._.._. B ".r: R o ...., v

-The 1nnocent in, publlc affairs tends ta assume
that those in authorlty will automatically get to
hear of any new facts or ideas within their area
---.of competence.. This is far from.being the case.
. If one believes one’ has new facts or ideas it is
normally necessary to peddle them.around before
anyone will pay the slightest attention".30

Zander is right, in my-view,-to say that.in the business of
promoting change”in-the legal. . SYSEem, Eﬁe media are, "invaluable
allies", In the context oﬁ the respon51b111t1es Of an
academic,: he puts forward v1ews whloh apply equally, in my
view, to the law reformer:', A ’ :

"There is still a feeling in some quarters that
an academic demeans himself by engaging in
journallsm. My own view, precisely to the
contrary, is that communication'with the general
public (quite apart from questions of reform) is
part of one's proper function as an academic.
Apart from one's teaching and ordinary university
duties, one should, I believe, try to undertake a
full range of activities from scholarly books and
articles in learned journals to the experts on
one extreme to gommunication with the lay public
through radio, television or newspaper articles
at the other. University teachers are paid out
cf public funds. If they have an expertise in a
field in which the public has (or should have) an
interest, it is right that it should be made
widely available. Disapproval of communication
by experts with the general public is mainly
intellectual snobbery".

The use of the media necessitates assistance to the
working journalist who is often over-awed by the law, judges,
law reform commissions and the like, frightened by the
mysterious technicalities of the law and concerned at his own

ability to present an interesting story without falsifying the
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issue or running intoe retaliation by powerful people. To

: ovércome these impediments and also to ensure a minimom

accuracy in media coverage,.there should be no inhibitions in

preparing the news release;which summarises succinctly the
issues to _be debated. This should be done in an interestingl

' way laying emphasis upon any news value in the story. Simply

to regurgitate a technical recommendation in legalese is the

. besthway to invite the edtor's spike for the story: Experience-
teaches that what is needed is an eyecatching title}-a "lead
in" that highlights the chief point of the law reform ;ésue, a

"rapid summary, in simple language, of the main proposals or
recommandatidns and a number of down-to-earth illustrations of
the way in which durrent laws and,prbcedures are not operating
fairly. UNot-only does the preparation of a.release of this
kind follow the universal practice now édopted in all countries
in the business of communicating information. It realistically
addresses the journalist's perennial pfoblem of deadlines for
news copy. Above all, it contributes to the general accuracy
of the report and a more faithful presentation of the law
reform prdposai. State law reform bedies in Australia have
recently complained about distorted news stories of proposals

for reform.

In addition to the use of the media for specific
proposals of reform, the Australian Law Reform Commissioners
have also accepted invitations to talk generally about the law,
the work of the Commission and the problems of law reform.
Discussicen of this general kind, although mot addressed to a
particular proposal, may have a cumulative effect of
encouraging the creation of a climate of opinion favourable to
the reform of the law.32 It may also contribute to narrowing
the gap between an uncommunicative legal profession, on the one
hand, and a critical, sceptical and even fearful public, on the
other:

"There is a great and growing interest in all
things legal. Any proposal for reform of the
legal system that stands the remotest chance of
acceptance ought to be able to secure some
attention in the press. The attraction of
enlisting the interest of journalists is, of
course, the greater because the authorities -
whether in government or the profession -_tend to
have a considerable dread of the media®”.
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In dustralia, the authorities, at least in government, have
welcomed the public ventilaticn of sensitive guestions of law
reform. 1In part this may be because such public discussion
deflects cgiticismtand deba%é«awayrfrom pbiiticians towards the
Law Reform Commission. In part, it comes; I believe, from the
conviction by busy politicians that a law reform proposal tnat
has been put to this'modern test cf-fire-is more likely to be
workable and;publicly.sustainable-than something drawn up
behind closed doors by a group_of-people_however scholarly and
however. "expert®".. In.the .end, politicians introducing
controversial reform legislation must- face the media. Their
path may be smoother if the reformer- has gone before and
debated, in a..thereoughly public. and open way, the issues which
reformed legislatién”baszto addressii. - :

... .Other Means of Consultation:-.The. above list does not

exhaust the new procedures of. consultation developed in
Australija. For example, in conjuncticn with the public
hearings of . the-Law Reform Commissiony-the.practice has now
developed of organising puhlic:seminars in the.different.
centres of Aqstralia;-'Ithhe‘past}che organisation of these
seminars has been left to industry groups in all States. A
full day seminar is organised, to cecincide with the visit of
Commissioﬁers to the State in question. The visiting
Commissioners take part in the seminars, chair the proceedings,
present papers and make opening and closing remarks. A series
of papers is presented -by local experts and some effort is made
"to get a balance of.opinion and to promote useful debate.
Typically, these seminars are attended by hundreds of people in
each centre. Lawyers and the other professional and industry
groups involved make up the majority of the audience. O©n the
insistence of the Commission, a aumber of places are reserved
for spokesmen of a non-industry viewpoint. The result is a
vigorous debate, highly critical of the Law Reform Commission
at times, with a great deal of frank talking and taxing
questions addressed to the Commissioners. Freguently, the
large greoup has been divided into smaller groups to examine
particular aspects of the discussion paper to report back at
the end of the day to a plenary session. This measure has been
introduced to overcome the inhibitions of large meetings where,

otherwise, prepared papers, experts and “leaders" might
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otherwise dominate, The Commiséion is continuing to experiment -
with these public seminars and ideally would wish to develop
means to ensure a better balance in the debates which have
sometimes taken on a flavour  of mobilised resistance to reform
rather than open-minded consideration of reform proposals.

The Australian Commission has a-gquarterly bulletin,
Reform, which is distr;buted free of charge to all those:,
government, judicial, bolitical, administrative and acadenmic,
who have légitimate interest in law reform in.Australia. Since
this bulletin.was opened toﬁpubiic subscription for-a shall fee
fo cover costs, it -has built ﬁp,and continues to attract-a
growing readership. An attempt. i3 made through the bulletin to
summarise the main themes of law reform in BRustralia and to do
so in a brief and interesting. way so that those who are not
interested to know.all of the dgtails of law reform effort can
nevertheless keep themselves generally briefed on the direction
in which reform is moving.

: The Commissioners aré‘ebliged by their statute to .

rco-operate w1th Parliamentary- Committees and from time—to-time

appear before such committees, both at a Federal and State
level, to answer gquestions and provide advice., 1In additien to
the Parliamentary Committees, Commissioners attend before party
committees, both of the governing and oppbsition parties, to
brief Members of Parliament on the work of the Commission and
to discuss projects under consideration in a general way. A
recent report of the Australian Senate Standing Committee on
Constitutional and Legal Affairs suggests that this was an area
in which the Commission's procedures could be improved: ‘

"The Law Reform Commission, while fully
maintaining and asserting its independence,
should take into account the likely ‘
acceptablility of its proposals to Government and
Parliament., To this end, it should in the course
of preparing its report, inform itself in the
manner and to the extent it thinks necessary or
appropriate by cgnsulting with Governments and
Opposition politicians and interested community
groups. The Government and Opposition parties
should fully co-operate with the Commission in

any steps it may take to inform itself in this
way",34

To gain an international perspective in the projects assigned

to ik, the Australian Commission has secured the assistance of
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Austtallan missions overseas to collect local 1nformat10n on
the law and its development that hay be of help in the
improvement of the admxnlstratlon of jUStlce in, Australia

This,. 15 not juSt W1ndow dre551ng.; The proposals tor the reEorm
of defamatlon law contaln, as has. already been stated,
suggestions for 1mportant reforms in defamation procedure which
include the.adoption of c1v1l law remedles OE _right of reply
‘and rignt to a correction order, to supplement .the English

common law's obsession with money damagcs,a$cahsanction.

:; The Comn1sslon has also a9901nted overseas experts,
one in the Unlted States and the other 1n Brltaln .as,
consultants and by the use of 1nternatlonal telephone, hookmup
has, conducted lengthy dlSCUSSLOhS about the‘refoqm;prpposals,%
The developments of telecommunlcatlons, and f;-ﬁaféicular'of
VldeO telephones, promlse'exc1t1ng new_wayg of reduc1ng the

great source of

tyranny of dlstance_wh has been‘l

.Ausaralla s. phy51cal and. 1ntellectual 1solat10n

The idea of using sufveys for thé purpcses of law
reform consultation is not new. Calls for greater use of
surveys in England and elsewhere35 tended to fall -on deaf

ears. Lawyers, by and large, have a well developed aversion to
the social sciences and empirical research generally and
statistics in particular.3® A willingness to use sUrveys was
evidenced by Professor Diamond who expressed a preference for

this technique over public hearings. The two need not be
alternatives.

"A much more effective way of discovering what
people have experienced and what is troubling
them is the social survey. I am not much
pursuaded of the value ¢f obtaining opinions on
matters which have not affected people personally
and which they may never have thought about. The
dissenting minority on the Committee on the Age
of Majority made much of the sccial survey
conducted on our behalf which showed that 'those
between 16 and 24 years cf age were opposed, by
majorities of two to one, to any changes in the
law' as to the age of majority. That is what I
would have expected of persons who had not been
inconvenienced by the old law. But the social
survey can be a very useful instrument to
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' .
discover facts such as the Report on Matrimonial
Property which present social surveys we had
commissioned. This gave us detailed information
about the way married people did in fact manage
‘their property and finance affairs and how far
they understood and were affected by the law. . We-
placed considerable weight on this information in
our First Report on Family Property. The trouble
with social surveys is that they ave very’
expensive and take a lot of time., But the Law,
Commissich have not given up the hope that they
will be able.to 'harness the social sciences to
law réform' *.

In the work of Australian law reform bodies, different types of
" surveys have. been utilised to assist in the gathering -of
relevant facts and opinions. In the project on the reform of
aébt'recoéery laws, the Australian Law Reform Commission is
working closely with colleagues in-“the Wew South Wales Law
Reform Commission to scrutinise a survey return on all debt
recovery pr0céss in Mew ‘Scuih Wales courts over a period of a
yéar-' Each Commission has_a:reference rélevant to the
improveﬁent of debt recovery laws. Each came to a conclusion
that sound reform, which was likely to last, could conly be
based on a thorough appreciation of the factual sitwation as it
existed, and detailed study of .the way in which current laws
were operating. This survey will also be of help in estimatiﬁé
the differential costs of various reform proposals. It is
significant that the ‘Scottish Law Commission in its work on a
related subject is also in the midst of a survey of a similar
kind.38 ‘

In the Australian Commission's reference on the reform
of the laws governing Federal offenders, survéys have been
administered to Federal Prosecutors, designed to elicit actual
practice in the prosecution of offences. That prosecution
decisions can infiuence punishment by determining whether or
not offenders will be charged and, if charged, at what level of
offence they will be charged, scarcely admits of dispute. Yet
in the part prosecution policies and the criteria adopted have
not generally been submitted to open, public scrutiny.

In -the project on the reform of child welfare laws, a
survey is being administered to police in respect of all
matters involvirig children and young'personslover a given
period, In this way, it is hoped to isoclate the considerations
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‘that lead to some children being charged -and others being
cautioned or warned. ~Examination of court files over a period
of a year and guestionnaries adminisfered to children in .
institutions and those coming before the Children's Court will
seek out percebtions of the chbild welfare Erocess as seéen by
the "consumers". As Professor Diamond quite rightly infers,
they are unlikely ewer to attend a public hearing or seminar or
ever to respond to a television interview or radio talk-back
programme, let:-alone see, read and comment on a working paper
or discussibnupaper.:h T
. . H - Ty . S e .

Statistics and-5ccial surveys provide a means by which .
the inarticulate and disadvantaged can.speak-to law-makers.
Both for the gathering of.facts and:the eliciting of relevant
cpinion, they have a very important role to play-in the
processes of.:law reform. .. The gathering of facks by surveys is
not now very controversial. The use to which the data is put
is more .controversial. . Most vexea is-the utility of surveys .
for- the-gathering of opinion. ;

It -does séem;tO'me-that-sometimes-the gathering of
opinion of a limited éroup whose opinions are espec¢ially.
important, can be readily justified. In its project on the
reform of sentencing law in Australia, the Australian Law
Reform Commission has distributed a national survey to all 506
judges and magistrates in the country. So far as is known,
this is the first naticnal survey of the judiciary in any
English speaking country. - The survey as distributed was
voluntary and anohymous. Its completion took, at a minimum,
one and a half hours and was addressed to an extremely busy
group of supposedly conservative professionals. The questions
raised included uncomplicated yes/no guestions of a specific
and practical kind, e.g., "Should Defence Counsel be entitled
as of right to have access to pre-sentence reports?"} "Should
imprisonment for .non-payment of fines be abolished, imposed
only for wilful neglect to pay or imposed automatically in
default of payment?2"

Other guestions, however, were more controversial and
sought to identify attitudes to important guestions of social
policy. These included whether guidelines could and should be
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formulated for the imposition of the sentence of imprisonment,
whether there were circumstances in which the imposition of the
death penalty”could be favoured, whether plea bargaining and
other negotiations take place and, if so, attitudes to such

negotiations and so on. Questions directed at the future of

‘parole, the avallability of options for punishment (including

comnunity service orders) and attitudes to tlie use of
imprisonment in-respect-of varicus categories.of offence were
all raised by the survey.

Soon after the survey was distributed, an objection

_was-voiced in one State to the tecbnique adopted _and to‘tbe

gtility of the information that would be procured. This

" oblection was widely cirCulate@,thrOuggout_Australia and though

it had its effect upon the judges of that State, it appears to
have had 1ittlé impact on the magistrates of that State or on
the judges and magistrates in other parts of the country. 1In
fact, thé final returns to the survey . numbered nearly 80% of
the judges and magistrates of the country. The results are now
being qubmittqﬁ to computer ana}ysis. 'Their significance for

_the direction of sentencing Feformlwiilrhave‘to be carefuylly

weighed by the Law Reform Commission. The extent of the return
will ensure a clear understanding of the views and opinions of
judicial officers in all parts of Australia. Such views are
cbviously important, given the nature of ‘the process of
sentencing and the role of judicial officers in.imposing

" punishment. Any measure of reform which ignored or overlooked

those views would be likely to be of transient effect at best.
The use of surveys as a tool of refqrm has been well argued in
Britain3? where the danger of basing law reform on hunch and

guess is now increasingly perceived. The battle has now begun

.to persuade Australians that the road to sound reform lies

through a process of empirical research ang surveys.40

The latest effort of the Australian Law Reform
Commission to sample oﬁinion has involved the use of a national
opinion poll. At the request of the Commissioners, the
publishers of the Melbourne Age newspaper agreed to include in
a regular national survey of public opinion, ‘a number of
questions designed to measure community attitudes to punishment

and, specifically, imprisonment. The questions were designed
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by properly qualifiéd'public opinion samplers, in consultation
with the Commission and a: gonsultant, Dr. Terrence Beed,
Director-of the Samplé SuYG%y Centré of the University of
Sydngy. At no cost to the Commission, the questions were
submitted and .the results published and made available to the
Commission. As its part of the enterprise, the Commisssion
agreed,-through Professor Duncan-Chappéll, Commissioner in
charge of the-sentencing project| to comment on-the public
response. This commentary was published in the newspapers of
Australia through which the poil was syndicated. It in turn
added to tﬁéwpublid's'qwaienegg of the Law Reform Commission's

-referencé:oﬁfsentencingt’iThé“résponse1certain1y:showed what

social comméfitators had. suspécted]  Fhere’is a fairly strong

move afoot towards a more. retributive view of .punishment and a .

disillusionment with the rehabilitationist ideals of the 1950s
and 1960s. " However uncomfortable the findings of the opiﬁion
survey may be, 1t"is important for reformers in a-democracy to
be aware of them. An ostrich-like attitude to the relevance of
publicopinion:for. the-réform of“thé-“law is. as likely as nét to
coméfundoné when the pﬁdpésals‘arelbefore'?ag;iamént. The
age-o1d ‘debate of whéther §t s tHe Blhdindss of réformers to
lead society or to refléct currént social attitudes is not
postponed by a stubborh refusal to discover accurately what
those social attitudes are.

SPECIAL PROCEDURES OF CONSULTATION

Consulting Aboriginals: RApart from the efforts

gtilised to consult the general community about proposals for
reform, special attempts must be made to consult parﬁicular
communities within the country, who suffer disadvantages in
communicating their information and opinion to the law reform
Commissioners. A number of the references before the
Australian Commission illustrate this problem and the means
adopted to overcome it. One task raises the guestion of

whether, contrary to current general practice, the Australian

criminal justice system should recognise in any way the
traditional law of Australian Aboriginals. Although the
majority of Aboriginals now live in cities around Australia and
many have been fully assimilated into the Australian community,

a sizeable and growing minority live in outback towns and on
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Ithe outskirts of country settlements.  A-still smaller (but for-
the purposes of the reference, most significant) minority live
in the remcte vastness of the Australian inland, cut off from
all ‘but the most occasional contact with white Australians. It
is for this last mentioned groﬁp that ‘the Australian criminal
justice syStem must, on occasions, appear most irrélevant and
even unjust. Any'attempﬁ £o consult this community of
Australian citizens in the orthodox manner of a law reform
commission, by working papers, séminars and public hearings; is
_doomed to failure. Even the use of social scientists and
aﬁthﬁopqlogists"hés=its difficul;ies because it is of the
V_ﬁature of traditional Aboriginal cuétoms that they are secret
and may often be revealed only to initiated Abori%inals or
those.outsiders‘who gain their special confidence. The
difficulties of communication and consultation about the
_problem, 1et.aloﬂeAthe VariousAggtiohs for solution, are
daunting. However, thé Commission, having received the
reference, canhot indulge the luxury of despair. 1In fact,
Commissioners and the research staff have already engaged in a
number of field visits in the remotest parts of Bustralia.
Sitting in the midst of Aboriginal communities, 'inaccessible
except by the most arduous of journeys, Commissioners and staff
have discussed with the people affected, the ways in which the
current legal system operates unfairly and various options for
'thé improvement and reform of that systeﬁ. Wianing the
confidence of Aboriginals living after the traditional mode is
not easy in the short time available. The Commission must
visit many remote areas of the country and talk with
Aboriginals having quite different view points, different
exposure to Western civilisation and different experience with
its criminal justice system. But if the procedures of
consultation mean anything, they require an effort that goes
far beyond tokenism and reaches out to those who will be
affected by a reform proposal.dl

Sampling Prisoners: In its task on the reform of

sentencing law, the Commission has also sought out prisoner
opinion. With the aid of one of its consultants, Dr. G.M,
McGrath, the Commission has distributed a national survey of
cffenders to all Federal prisoners throughout Australia. By
arrangement with State prison authorities, the guestionnaire is
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being returned to the Commission uncensored and unreviewed in
ahy way. An envelope has been sent to all prisoneré permitting
them to seal it and return the survey directly to the
Commission. Not Only'is'thé'opportunity=given’to-ekpréssA.
opinions, but factual‘evidence_in relation to. the prisoner's.
own experience is sought by a series of questions about bail,
the trial, prison and parole. The physical confinement of
prisbnersaand their distribution in géols'scattered over the
. continent make surveys-of .this kinrd the only realistic way of
securing .their relevant contrlbutlon to tbe Law Reform
ConmlsSLOn.s perceptlons of the needs for reform._

og Cohsulting Children:ﬁ*fhe'@foject on therreform of

child welfare ITaws dinvolves-the spec1al difficulties of
communicating with young children.’ Agaln,_lt would be ldle;to
expect. them to.appeatb .at.public hearings or to respond to
discussion ﬁaperé..'Aithbhgh"a facility to make submissions in
camera ‘is offered, and sometimes taken-at public hearings, in
the case of dﬂildréﬁf*thisfmight-oﬁly'eﬁsu;e‘that.their '
parents'_pqint‘ofmviewlwés'voicgdyhmltfis necessary to ensure
that the Commission is aware of.at least some children's
perceptions of the problems of-YQUhg people in trouble with the
law.. Accordingly, the Commissioners are attending sessions at
a cross-section of Canberra schools, Small, informal meetings
with representative groups ¢f school children have been
arranged, with the co-operation of school authorities., A
nunber of -specific issues relevant to child welfare reform are
identified in advance of the meeting and then discussed in an
unstroctured way with the children. The schools visited
include public, -private and church schools, schools in richer
and poorer suburbs and schools run according to unorthodox as
well as orthodox teaching traditions. The result is not, of
course, perfect or particularly scientific. But the
alternative is to fail entirely to consult children and to make
the error of perceiving child welfare laws from the viewpoint
only of adults. '

The Views of Ethnic Minorities: One large minority in

Australian society is increasingly having its voice heard.
They are migrant, non-English speaking residents and their
children, most of whom come from countries with legal
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traditions quite different from those of the Anglophone
majority. Special efiforts are made to distribute information
about the work of the Law Reform Commdssion through the 300
ethnic newspapers now published in Australia. Representatives
of ethnic organisatjons and institutions established to voice
ethnic concerns are carefully consulted in every project. " Many
of the reports of the Australian Law Reform Commission include
fecoﬁmendatiéns relevant to the recognition needed in the legal
.system, of the presence in Australia of large, non-English

speaking communities.42

CONCLUSTONS ~ -

This paper has outlined the new efforts being made in
Australia to communicate the problems and difficulties of the
law to the legal profession and to the community and to enlist
the support of each in efforts directed at the improvement of

substantive and procedural laws. ~ 7

_ .. The establishment of law reform bodies throughout the-
English-speaking world@ has a common theme. This is
consultation in order to procure information and epinion that
will lead to the improvement of the law and of the

administration of justice.

The process Of consultation was given an enormous
boost by the development in the English Law Commission of the
working paper. So successful has this innovation become, that *
it is a common-place technigue of law reform agencies
throughout the world and is now frequently adopted by other

inguiring agencies and indeed by government itself.

To the consultative working paper, the weekend
university seminar and scholarly articles and lectures, the
Australian Law Reform Commission, and law reform agencies in
Australia have added a number of new procedures of
consultation., Thege include the appointment of a team oF
inter-disciplinary consultants, the widespread, free
distribution of discussion papers and pamphlets outlining in a
brief and interesting way proposals‘for reform, the conduct of
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-public heagrings and industry seminars . in. all, pants‘of the
country and the use of the printed and electronic media to
bring law reform "1nt0 the living rooms of the nation"

‘.LMqre,:ecent}y,'exge:iment§ hpqe been,conducteé with
new procedures of consultation,hinc;dding‘surveys,
questionnaires and public .opinion pollsi. Special efforts are

' made.to.reach out.to particular groups. that may be affected by
proposals for, reform, 1ncluding Aboriginals, prisoners,

and ethnlc or: 11ngu1stlc mlnorltles..,

If there is a jus&ifiédtioﬁ fbr the establishment of
lawqreformtcommiséions.to‘helpsdevelqp the léwh it s
principally in their capacity to do a betten-job than other
agenciés because. they ¢an.consult more-widely-and involve ‘the
relevant, interdited..audience -in.the. business of. improving:
law. . Being independent'oﬁ.government, they. .will not embarrass
political leaders-by'the‘appearénce .of either commitment or
indecision .on. their part;: But they will'énsure'that-
controver51aL, difficult issues are propegiy_ﬂiscﬁssed in the
'communityy;before~reformedﬁlaws;are~9poposng%~'~

The justification of this exhaustive effort of
consultation can be briefly stated. It perhits the gathering.
of factual information, particularly expért information. It
secures a statement of'relevant experiences, especially
experiences which itlustrate and individualize the defects in
the law. It procures a practical bias in law reform proposals
because they must be submitted to the scrutiny of those who can
say how much the reforms will cost and whether or not they will
work, It gathers commentary on tentative ideas which allow the
Commissioners of law reform to confirm their views, modify them
or retreat, if shown to be wrong. It aids the Commissioners in
their task by assisting the c¢learer public articulation. of
issues and arguments for and against reform proposals. The
whole process raises the public debate about law reform,
ensures that the antagonists gét to know each other,; and
usually, to respect each other's views.43 It raises
community expectation, both of specific improvements to the
legal system and routine, on-going consideration of law reform
generally. Expectations of the latter may well promote the
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dgdotion of more resources to legal renewal than has been the
case in the past. '

Beyond these practical advantages, there are certain
long-run effects which* the procedures of conswltation may have,
.advantageous to the law and its practitioners. 'In a éense, the
whole procedure of'public debate” about the social policy -behind
the_law mirrors.the growing QpennéSS of goqexﬁmeh;, law making
and public administration in Western societies. This is in
turn a reflection of a population with higher standards of .
general education and better fécilitips of knowledge and
information. The procedures qf open, public consultaticn
permit a more public statement of competing vested interests.
They tend to "flush out™ the competing lobbies and to bring
into the open the social values which the law seeks to
protect. Thgy dre -entirely consistent with other moves being
taken in‘Auséfalia.to make publié'admihistratioﬁ more_diréctly
accountable to the individual citizen. I refer to the
establishment of Ombudsmen in all jurisdictions, the creation
of the Administrativé-AppeaLs'Tribunal, the passage of the
administrative Decisions {Judicial Review) Act 1977, which

confers a right to réasons for administrative -decisions and the
introductiocn of the Freedom of Information Bill 1978. Public
administration and the preparation of laws have hitherto been a
rather secretive process. The pace at which different
colntries move towards greater openness in law making and
public administration will &iffer according to their needs and
traditions. 1In Rustralia, it is, I believe, a healthy sign
.that political leaders of all shades of opinion embrace the new
philosophy and encourage iﬁs manifestations, including
"participatory law reform".

The encouragement of community as well as expert
participation in law reform machinery méy also have indirect
effects which are beneficial. The social education that is
involved in expléining thé defects in the law hay help to
generate a perception of the injustices that would otherwise be
shrugged off, overlooked or, worst of all, not even perceived.
‘A discussion over a number of years, in a thorbughly public
" way, of alleged unfairness in this or that law 6: éractice
tends, in a liberal society, to promote a gxédual acceptance of
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the need to remove proved 1njustlce repeatedly called to
attention. o " :

‘train the danger ofnnlsraell g-- "two natlons" It is 1mportant
that lawyers -of “the -shepfront and in the:communlty.lega1~‘*

"service and lawyets 6f the publicly-finded Legal ‘Aid= v .o
_COmmiééioﬁé*ﬁhBﬁid'céﬁtiﬁﬁéﬂto"Seéithéméel?esﬁas59ant of . the

one'p}BfégéiOD Gi%ﬁ“lﬁﬁ?e%S*6f*%hé“é$£ablishedtfifm5~and~~
leaders. of thé BariiSThere:will be more chance-of :communication
and less danger of bifutcation’ of our - professxon if it is -
accepted’ that efféctive means-exist to rlght wrongs: in the law
and that' there’ 15 regular, routine machlnefy tO'identlfy
injustice and’ to- argue 1n “thet publlc'forum foruthe zieres r The
alternitivie’ £o° this 38! the*despalr‘that our” legdal :sydtem is
uﬁjuﬁtice EO‘the poor,

beyond redémption, tHati it perpetu'te

dlsadvantaged and underpr1v1leged At he conV1ct10n ‘that means

are: not really'avﬁlidEIELﬂiﬁi&ﬁﬁ?-?

P

<A lasting value -of law reform commissions may be that
by invoiviﬁé‘the"éommﬁnity'aﬁa the legal profession together in
the imgrbvemént"and modernisation ‘of ‘the law, they contribute
to the stability of society, The Rule of Law, that unigue
feature of the Western communities is, after all, only worth
boasting of if the rules which the law enforces are just and in
tane with today's society. ' '
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