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LAW REFORM COMMISSIONS TN AUSTRALIA .
The law reform agencies.in Australla are varied in

their composition, mode of establishment, stdtutory duties and
methods of operation., R.D. Wichelson, in his paper for the
19th Australian Legal Conventionl explofkd'tﬁe differing
membership, terms of reference and mode of 1nrt1atlon of law
reform act1v1t1es in this country

Additionally, the law . reform agencies vary in the
period of their establishment, the relationship they enjoy to
their respective Parliaments and the scope of the projects in
which-they have typically been engaged. aAttitudes to law -
reform and to the proper functions of law reform bodies differ
significantly in diﬁferent jurisdictions: In this, law reform

is simply a healthy manifestation of the variety of Federalism.

It is inevitable that differing opinions will be held
concerning the way in which a law reform agency should go about
. its task. ©Some of the Australian agencies have ruminated
publicly, in annual reports, about the methodology of law
reform. The Australian Law Reform Ccmmission, in each of its
annual reports to the Federal Parliament has outlined the
methods adopted.? Successive reports have identified
refinements of earlier procedures., Lately proposals have been
made for future monitoring of the success of reformed laws once
implemented.3



Most of the State law reform agencies have refrained
from public introspection about the procedures of law reform.
However, in the last Annual Report of the Law Reform Commission

of Western Australia; Appendix 1 containedza detailed
explanation of the Comn1s51on s pchedures 4 -Thls set out
the successive steps from the commencement of a pr0]ect
through assignment of priorities, research, the issue of a

working paper, the completion of a report and follow-up action.

The investment in law reform in Australia {(as in most
countrles) is small by comparlson with the total costs of
admlnlsterlng, enforcrng and teachlng the law. Nevertheless,
it is proper that those engaged ininternstidnal law reform
should seek to optlmlse their eff1c1ency 1n achrevrng
legltlmate functlons Wbat follows is not a blueprlnt for law
teform methodology 1n Australla “or anywhere else_ There will
be differences of view about what those functions are, In
part, these dlfferences will ariseé from the nature. of ‘
partlcular tasks assrgned to law reform commissions. In the
case of some agen01es, the tasks have beenArelatlvely technical
in nature and small in compass In others, they have ihvolved
wider issues and deepmr soc1al pollcy Each agency must tailor
its methodc to accord w1th such con51deratlons as the nature oFf
the pro;ects undertaken, the avallablllty of funds and )
manpower , the geographical area of its jurisdiction and its own
concept of the proper limits of law reform activity.

Generally speaking, most agencies isstie a working
paper of some form of consultatiﬁe document.> But beyond
thar, there is much room for experimentaticon and variety of
. approach. This paper~will oﬁtline the development of the
working paper in Britain and then prdceed to trace newer
procedures of consultation lately tried in Australia. The
special efforts of the Australian Law Reform Commission to
-consult particular communities that may be affected by
proposals will be outliined. The paper will conclude with an
attempt to identify the rationale for consultation, at least as
seen by the Australian Commission.
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THE WORKING PAPER: A MAJOR CONTRIBUTION . TQO METHQDOLOGY

The Green Paper: Soon after it was established in

1965, the English Law Commission published its first "working
paper". The notion of a conéultatiéé paper 1s now a common
feature of-law reform bbdies. Thé'dévgloément of the “"working
paper" has been described as a "majof céﬁtribution towards the
methodology of law reform".S' Its format in the English
Commission is now fairly well established. It starts with a
thorough presentation of the existing law. Tt identifies
problems and difficultiés in that-law. It explores the
‘possible ways of reforming the law, listing the advantages and
disadvgntages of each. Fingiiy, it opts for certain reforms
and indicates why these have been recommended.?

'The Law Commission has now issued 73 working papers.
Many of them have formed the basis, after consultation, for
final reports of that Commission. The cover of the working
paper is in a distinctive green hue. So pbpular has become the
notion of a cohsultative document and so useful is the
subsequent discussion for. the impfbvémeﬁf'of-prqposals for
future laws, that governments in Britain, Australia and
elsewhere have now themselves,takeﬁ to p;oducing'diséussion
- papers. Significantly encough, in England, these have come to
be know as "Green Papers".8 5

Of course, the technigue of consultation is not
without its problems. Despite every endeavour to emphasise the
tentative or provisional basis of the reform proposal, the
finished nature of the document and ignorance or miscﬁief on
the part of commentators often leads to the misunderstanding
that the working paper is a final report.? »a community used
to hearing of laws only when they are in all but final form,
takes time to adjust to a procedure which involves consultation
before that final form is settled.

The other pricé of the working paper is delay. The
preparation of tentative proposals and the ventilation of
alternatives followed by extensive consultation, all takes
time. Lord Scarman, the first Chairman of the English Law
Commissicon, put it this'way:




"ine Working Paper]. is.given a wide circulation
TCand-'is an open- publication; which anyone - -
interested can buy. The Commission may, and
cften doea, coqsult experts and 1ntnre°ted .
part1es~1n tHe-dourse of preéparing a worklng
paper. . But-therindispensable .phasesis “iran * -
consultatlon after .its publication. ThlS is a,. .
lengthy ‘ana’ tlme"consumlng business. - Though "
imposes delay,.it.is the key to guality and i
acceptability. Consultation, wide enough to
embrace all “intérests and Geep enough td expdse
all the problems, may take a-leng-time: .-but it
can and usually does mean a SwlLt passage tbrough
- Parliament Of 3 nod-contfoversisr pitl “Bd 7 glvp'
Lt effect to-alay reform.proposala.. At the very’
least, it will ensure that controversy is limited
- o' genuine issues upon whlch ‘a pollcy décision”
-~ has-to be taken%gll . GETien s L
There-is-an:-inevibabhe tensn@nubetweanrthe~pressLnes for. speed
and prompt-~delivery of-a-law reform reportll .gnd the desire
of law reformers to consult widely and to identify with
precision the target-for Lasting reform.l2 -

. . .-Private Consultationsss.In additlon te the

distribution of working papers -and ‘consideration of -comments on
them, “the English Law Comm15$1an Ploneered varlous ‘procedures
of private econsultation: im whlch thﬂ"legal prof9551on
especially.has’takenvarkeyrrole:sn drinain. Junbroalin

7 "The Working :Paper :is pubXished by H.M.5.0. from
whom it can be bought, but . it is distributed free
to persons whose views are sought. The -
distribution of each working paper is considered
separately having regard to the particular
topic. All go to lawyers and lawyers'
organisations - the judges, the Senate of the
Inns of Court and the Bar, the Law Soclety and
the Society of Public Teachers of Law for
distribution to every Law Faculty at the
universities. They will go to individual lawyers
known to be interested in the subject of the
working paper. They will also go to many
non-legal organisations, including commercial and
industrial concerns {as in the case of working
papers on contract or consumer topics) and
women's organisations {as in the case ¢f working
papers on family law)?.1l3

Informal oral consultationsl4 are later supplemented by

weekend seminars held at Oxford or Cambridge. Attendance is by
invitation and is not confined to those who have submitted
written comments. A}l of these meetings are held in

private.l3 1In addition to the procedures of consultation
mentioned, the Tnglish Law Commissioners have embarked upon a
taxine round of public lectures, speeches and the preparation




of scholarly articles. These activities have raised the
awareness, particula}ly in government, legal and university

circles, of the vital work being done by the Law Commission.

When the Australian Law Reform Commission wag
established, ten years after the English Commission, it
immediately adopted the English view that

"What lies between the topic’s ... referral and.

the final report is what determines the value of
the Commission's workn™.l6

Howéver, a number of technigues of consultation have been
tried, additional to those devised in England.
-

Experimentation in the procedures of consultation is
continuing. I propose to describe some of these new
techniques. The need for something beyond the working paper
and private consultation is now widely accepted. 1In a paper
for the Australian Legal Convention, a former Law Commissioner,
Professor A.L. Diamond, listed a number of defects in working
papers as a2 method of consultation. He pointed to the fact
that it "is essentially a passive method of consultation"

"[I]t does npt necessarily serve well as a
fact-finding exercise ... For exanple, in our
contract Working Paper on Firm Offers we sought
information.on how far business people regarded
themselves as entitled to rely on "firm" offers
and quotations in an attempt to see whether any
change in the rule that an offer can be withdrawn
at any time before acceptance would be

justified. We knew perfectly well that simply
asking the question and circulating a working
paper, however widely, was not going to produce a
very reliable answer. The difficulty is how to
get a more reliable answer with the time and
resources at our disposalm™.l? -

Professor Diamond listed as a second defect of the working
paper that "it is not a very effective way of communicating
with the public at large® '

"Working papers are clearly aimed largely at a
legal audience, and although we try to circulate
copies to non-legal recipients and they are often
summarised in newspapers, we cught not to be
surprised that many of them do not make much of
an impact on the mass of the population ...
Communication with the public is neither easy nor
cheap".18

This difficulty of ensuring that working papers are put to the
. purpose for which they are designed, widespread consultation,



is mentianed in the recent discussion paper of the New South
Wales Law Reform Commission on the general ‘regulation of the
legal profession. amongst reform proposals is the creation-of
a Community Committee on Legal Services comprising lawyers and
various community groups. - One reason‘advanced for this’

committee was Jreater repfesentative participation .in the work

of institutional law reform: =

"Law Reform Commissions ‘are frequently™ "'
disappointed by "the smwall amount 'of discussion
which their proposals evoke, even when their
potential, impack, on the. generdl community.is ..,
considerable.’ "This may be ‘because most laymen
are daunted by technical-legal guestions. The
{Community Committee on Legal Services! would
have some accumulated expertise on legal matters
and might .often be & useful:sounding board and
_source. of ideas for, and critic of, the Law
Réform Commissiong®, ¥ = 770 o

The experiments of the Australlan law reform bodles 1n new
methods of consultlng ‘Ehie pulec represent Antlpodean attempts

to address, in modern ways{

the problems of :nformatlon and
viaan S : . i
opinion gathering. ' '

NEW_AUSTRALIAN METHODS OF CONSULTATION “°

e e s gnen e AT L ST S A S VL TR S O
Statutory Consultznts: Under ‘the“Act which

establishes the Australian Law Reform Commission, the Chairman
is empowéred, with the approval'cf the Attorney-General to
engage persons having suitable qualifications'and experience as
consultants to the Commission.20 1n each of the projects of
the Australian Law Reform Commission, a team of consultants,
sometimes numbering up to 35, is engaged. Because all of the
Law Reform Commissioners save one are lawyers and many of the
projects referred to the_Commission for report involwve
non-legal expertise, an effort is made at an early stage in
every inguiry to secure as consultants persons, lawyers and
non-lawyers, who will have relevant expertise to offer -in the
proiect in hand,

In the early days of the Commission, funds were
available to pay consultants for their services. A modest
retainer and daily fee were paid to those consultants who
helped the Commission in its first two reports. A like



arrangement still exists in the Law Reform Commission of Canada
where there is extensive contracting of legal and other
research to paid consultants. Because of budgetary resiraints
common in the public sector in many countries, iﬁcluding
Australia, the funds available for consultants are now
extremely small. Despite this, it has not been difficult to
recruit large teams of honorary consultants who will work with-
the Commissioners and bring to meetings with them, a wide range
of relevant expertise and information. Universities,
gogernmént administration, Fe@eral and State, private
corporations and institutions have all proved willing to
release “busy people "to take an active part in the steps leading.
tc a law reform report. * Self-employed members of the legal
profegsion and other professions have likewise made themselves
available free of charge. '

The experience in Australia has been that it is not
difficult to secure the participatibn of the most talented

people in the count;y'in the process of law-improvement, even

without fee or reward, so long as the:effort is seen to be part

of a practical endeavour to improve the legal system in an
informed and rational way. Of course, ié is easier for some
people to offer honorary service than for others. A small fund
is retained, for thoge not otherwise in receipt of income,
whose contribution is necessary and. who must be funded by the
Law Reform Commission if they are fairly to be asked to take a
part in the exercise. The willingness bf experts in many
disciplines to come forward and offer their time for the
improvement of the law is a heartening reflection of the.
interest in the community law improvement and the willingness

of citizens to take a part in that improvement.

In choosing consultants, the Australian Law Reform
Commission has looked to a number of criteria. The possession
of special krowledge and information is the first factor, but
it is also important to balance competing attitudes. Thus, in
a project on the introduction of class actions in Australia,
the President of the Australian Consumers AssSociation sits down
with representatives of business and industry. 1In the project
on the improvement of debt recovery laws, the Execcutive
Director of the Australian Finance Conference takes part with




persons .experienced. in helping and counselling the poor and
deprived. 1In the .project .on.laws. governing human tissue
transplantation, medical .experts.were.balanced by the... -
appointment of .a . Professor. cf Philoscophy,.a Cathelic theologian
and the Dean of a .Protestant College of Divinity. In. the
reform of police procedures, legal academics debate with senior
pelice officef5'énd administratiopxrepgesentativgs. For the
reform of defamation laws in Australia, no . fewer.than 30
consultants were appointed, ,ing}gdingijougqal}sts_h;in'thé
printed media, radio and television, newspaper editors and
managers, legal écademiéé,,expe;ienéed barristers; lecturers in
journalism .and. the Anglican Dean.of Brisbane. :
,_équgseﬁAﬁét;él;a;Lsﬁgﬁiqﬁég.country,with,a scattered
population reflecting differing local attitudes to society and
the law, evefy effort is made to ensure not only a balance of
expertise and viewpoint, butAqlso"élgeographical;distribution,
including legal practitioners.from different- parts of the-
country.. The end result has been a .remarkable.collection of
inEerfdiéciplinagyaﬁaleqt which has-.greatly enriched the
thinking of the law commissioners... The duties of consultants
includg<th§13ttﬂﬂd&ﬂ0€y@§,SeVéfélﬁertingS%Withﬁthe'T”'
Commissioners; -generally at weekends, during which draft
Commission documents are -studied and criticised. It is the
continuing association of the consultants with the Commission,
from the earliest phase to the final reporit that marks their
special role. Both in conference and individually they become
closely associated with the Commission in its work. They read
and criticise in-house publications and are freguently to be
seen in the Commission's offices debating this or that proposal
with the Commissioners and staff, bringing along colleagues,
producing further information for the assistance of the
Commission and ctherwise associating themselves formally and

informally with the life-of the institution.

In more than four years the number of_consuitants
appointed has exceeded 100.  Consultants are appointed ih every
reference, Only one person approached to accept honorary
appointment in-this way has declined the invitation and he for
pressure of other work in a sole practice. In the end, the
report is the responsihility of the Commissioners. Often,



there are matters that cannot and should not be resolved by
consensus with consultants.- The.reports make it plain that the
responsibility- for recommendations. is that -of the Commission
alone.  There is no .doubt, however, that the reports of. the
Rustralian Law Reform Commission have beerm.greatly influenced
by the participation in the Commission's deliberations of the
appointed consuitants.,.ﬁhehbiaseé,of,lawye:s have“been‘exposed
in the process of .interdisciplinary exchange. - . . = . _

Discussion Papers: ..Sccn.after . the establishment of

the Australian Law.Reform Commission,.the Chief Justice.of one
of the Australian-States urged-me.to:bear in mind that busy
judges, lawyers and others concerned about law, reform
proposals, do not necessarily have.the time (even if they have
the inclination)-to read lengthy and.scholarly-working papers,
in which the:issuessfox}rgﬁe:mﬁarendebatéd—at;great length. .
From this notion and the inspiration,ofamfgcolleague,“ﬂnnu
Commissioner M.R. Wilcox, Q.C.., sprang,thé discussion paper. A
discussion paper fulfils the same purpgse.as, the_wotking,
paper. It,is_a“conépltati?e_documgnt;qﬁvancing tentative

paper in that it is @eliberately written in less technical
language and is designed to be read by the interested layman,
as well as by the expert lawyer. Moreover, it is generallyla
briefer document. It contains less examimation of the current
law and more emphasis on the social issues that are under
consideration. A&n effort is made to illustrate, with practical
cases, the kind of defect in the law to which reform is being
addressed. These are drawn from complaints to the Commission

or f£rom published reports. +

Being shorter and less technical, discussion papers
lend themselves to a wider distribution, beyond the legal
profession to community groups, commercial bodies and others
likely to be interested in the proposals for reform., Tt seemed
to. us that it was unduly optimistic to expect interested groups
to purchase discussion papers. It was enough to hope that they
would find the time to comment. The aim of institdtional law
reform being consultation, it appeared to the hustralian
Commission that every effort should be made to distribute the
consultative document as widely as possible and free of
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charge. This conclusion had conseguences for the style of the

document, its content and-its length: - Discussion papers-

normally cover n¢ morethan’30/pagest b-o=r s

anewd R, DRI o0 VTR T TR v oo mrme o snaes

In addition to the "official™ discussion paper, -
efforts are now being made to "translate" this document into an
even more simple’and readablé! form,~suitable’for the' ' ' :
disadvantaged; migrant and less™wéll-edicated groups, whose
legitimate interest in law reform may be as gqreat as that of
the educated . middle clasé.- Lawyers and. -other "experts":tend to
speak a Specialhgatbis}5?Newﬁefforté;must be madeto-convert & .
this language'into simple-terms:o. In-connection with proposals,
for major reform of debt'recovery laws, the Austraiian Law .
Reform Commission ds - experimenting with a."rewrite". of: thev« -
discussion:paper in a:simplified versiond: +This*will ‘present
simplenexamplessof the way- in-which. the: present-laws operate -
and ‘the:way-therreformed laws:would:chande thingglm<a. . -
Illustrations and cartoons .are.used.to attract intetest.”’
Whilst:some:leqalﬁp:oblemsuaréscompiex;andfove@+simplification
can distort the law; every-effort<should be made to communicate
the problems-of:the.laws#and options:for- reform béyond the.. )
expert audience to the great massof people who will be =
affected by -the law; reformed or unrefofmed: -

As an effort to disseminate proposals for reform more
widely, a pamphlet summary of discussion papers is now produced
in large numbers and distributed throughout Australia. The
pamphlet is generally no more than four pages. It summarises
the issues in the discussion paper and indicates where the full
discussion papetr can be obtained. The practice has now been
adopted of sending this pamphlet out with every issue of the
Australian Law Journal and various other legal publications

regularly circulating in Australia, including the Legal Service

Bulletin and the Law Reform Commission'’s own Bulletin Reform.
By this means; the Commission ensures that the great bulk of -
the 11,000 lawyers in RBustralia are kept informed of the
principal prowosals of the national Law Commission. The
Australian Law Journal, for example, has a distribution of

8,000 in Australia and overseas. There would be few legal

offices that did not receive the Journal and, thus, the summary
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of the Law Reform Commission's discussion papers. The cost of
this enterprise is small, partly becausg of the willing
co-operation of the publishers of the Law 'Journal.

In addition to distributing the dlscu5510n paper
pamphlet throughout the legal profe551on, a special effort is
made to ensure that other relevant professions and
organisations are likewise circulated. Thus, a discussion
'paper on proposals for the reform of the law of compulsory
acguisition of property was distributed to-valué;s and real
estate agents throughoui Australia, through the journals of
those quféssions. Proposals for the reform of insurance law
were distributed to the different branches of the insurance
industry through 1ndustry magazines. Proposals for the
introduction ©f class actions are presently being dlStIlbUted
through business and commercial journals. ‘These efforts to
"tap“ the relevant professional and institutional intecrests
supplement the specific distribution of the discussion paper to
interested.individuals and organisationsw,‘Inevitably, this
cltculatlon of _proposals elicits many requests for the full
discussiorn paper and many written and oral. comments on the
papér.. These have to .be consideéred by 'the Commission and
consultants before the final report is written. Apart from the
specific commentary on proposals, the diétribution of
discussion papers has raised the community's consciousness
about the problems of the law and efforts being made to tackle
those problems in an orderly and routine way.

In addition fo the discussion papers and summaries,
the Australian Law Reform Commission also publishes papers
addressed to particular audiences. In-house research papers
are distributed to the appointed,cbnsultants‘and limited
numbers of specialist groups who will have a particular
centribution to make to a research study of a defined but
limited aspect of a project. 1Issues papers have been prepéred
at an early phase in thé Commission’s work on a reference for
the purpose of identifying the gquestions which the Commission
perceives as those necessary for answer in discharging the
reference, Orthodox working papers have also been prepared,
surveying at length the subject matter of the reference and
examining in detail the technical legal gquestions raised,
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The point of::this-variety:can be shortly stated, It
is that law reform is-:not a task for-lawyers only, at least in.
the projects given,tq.the Australian Law. Reform Commission on
subjects as diverse as the recogniktion of tribal law of
Australian Aboriginals_and:the pretection of privacy in the.
computer age....Most law réfqrm, if . it.is to be;mg:e_than
transitory,. requires.,glgse gonsultation,with the experts -
involved. and -consideratiqn bf_publiéﬂqonce;n$. 'Begause of the
variety of interests-arcused byylawgreform~projects,Jdiffering
audiences must be addressed hy consultative documents. The
Australian.Commissionsgonkinues.te experiment. .with:a number of
consultative:doguments.ofyvarying length, technicakity:and
sophisticatiqnl;tqfensure=thgﬁ;communigﬁtion;with different
audienceszis:aqﬁievﬁdsxgalthquhjthis is.time consuming éndz
although:ihniS;imposaible;tqﬁcommuniqaﬁéﬁwithaeyery.QEOUP in
theqqqmmun;;x@hga:gﬁmustgbegtaken~§ohavgid limiting, ~.-
consultation,to;the  "expertst-and;to _engaging-in token
consultation with..those persons.only who -are likely:tc be of a

- - - - [ B LI R E R DR
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..iiiiBublic.Hearingse ..Consigtent with ghis~approach, :the

Australian . -Commission from its first.reference, has experimented
with.public hearings;at whigh_ expertsy lobbxﬁgnoups,.intecested
bodies and institutions as welkl as the ordinary citizen can
come forward to express their views on the tentative proposals
for reform of the law. The English.iaw Commission has never
conducted public sittings of this kind. Professer Diamond
explained that this failure was the result of scepticism about
the "limited number of people out of the total population that
public meetings would reach”.2l rord Scarman has said that

the possible use of public sessions of the English Commission
cannot be ruled out:

"Lord Chancellor Gardiner frequently suggested to
me, when I was chairman, that consultation could
not be complete without public meetings held in
various parts of the country to discuss the
tentative proposals contained in a working
paper. Rirby J. ... Chairman of the Australian
Law Reform Commission tells me that they hold
such meetings in Australia. Though we have not
felt the need for them in the United Kingdom, I
would not rule them out. Perhaps, for us, they
are unnecessary because of the existence of so
many societies, lobbies and pressure groups upon
every conceivable topic of social or economic
importance. OQur consultations embrace ‘them:




- 13 -

they all.have their say: apd there is Littie
left to be said when they have finished®,22

Former Law Commissioner, Norman Marsh, éxpressed a fear that
public meetings of this kind would involve‘the_Law'
Commissicners in "many irrelevant time-wasting suggestions".23

In Australia, public hearings of the Law Reform
Commission have now become a regular feature of the operations
of the Australian Commission. The list of public hearings is
contained in the published discussicn paper. Sessions are '
scheduled inievefy"statelof Australia and in Darwin in the
Northern Territory and Canberra in the Australian Capital
Territory. The venue, date and time are advertised in the
local and national press, Notification is given to the
-Broadcasting and television medjia. Publicity is generally
given to thé-hearings in news ‘broadcasts and current affairs
programmes. In adaition to this. form of'advertisement,
specific letters of invitation to attend’ the public hearings -
are now sent to all individuals and groups who have written
with submissions or suggestions or comments, whether on the
discussion paper or otherwise. - The local Law Society and Bar
Association are informed éﬁd generélly send representatives to
comment on the discussion.paper, from a local point of view,
The public hearings are normally appointed four or five months
in advance. This allows sufficient time for the discussion
paper to be distributed and considered.

The public hearings are conducted informally. If held
in a court room, it has been the practice oﬁ the Commissioners
to sit at the Bar table. It is not necessary for the person.
making a submission to produce a written document, although
many do. The proceedings are conducted after the inguisitorial
rather than the adversary model. .The chairman of the
proceedings, one of the Law.Reform Commissioners, takes the
witness through his or her submission énd elicits economically
the chief points to be made. " Questions are then addressed by
the Commissioners. Interested parties are not legally
represented. In recent public hearings where a particuiar
Federal authority was closely concerned, leave was given to a
representative of the authority to ask guestions of some
witnesses and later to comment on individual submissions.
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The rules of ‘evidence are not obserygd. Hearsay evidence, so

Sy,

long as it is reliable, is received. -Opinions are éxpressed by
laymen. - A great deal of written and oral information .is

‘

gathered in this way. - -

Until now, the public hearings have been conducted in
normal court hours: ; -Forthgcoming -public hearings.on the
proposals for c¢lass actions in Ausitralia will be conducted in
two sessions, . the second-of which will run from 6 p.m. to.

9 p;m;. The.aim of EhisiquificationJWil;:be to.ensure that
individuals and organisations unable to.attend during working
hours, will .be.able to expnessatheirgﬁieWSgin‘sessions;that do
not-involve them-in..loss of time.:. This consideration is not
unimportant -for -voluntary and -community groqps,3which must
often :depend vpon enthusiasts; working-in their own. timei -

e H [P Peys ovean

-~ .y The notiohfofﬁgondUCting-puplic hearings was suggested
many years-ago by Professor Geoffrey Sawer,.who pointeq to the
legislative:committeés;in,the United-States of America.and
their utility. in gathesing: .i..n.f.orm.atfié@,.zarad.epini%-%nda_ =
involving - the .community;, as.wellwas the.experts, in.the process
OF 1egi$1ative_chan§e.24 -1t must-be: conceded that the
business of -sitting:in:all.parts of-a country thefsize ok
dustralia:is a time-consuming and physically exhausting one.
Furthermore, sitting only in State capitals is not aliways
satisfactory. Some of the provincial cities of the more
populous States may have just as much call for a public hearing
as the capital cities of the smaller States. 1In a Federal
country, national institutions must observe certain proprieties
and the limits of resources and time are always upon the

Commission in its consultation procedures,

On occasions, the numbers attending and the quality of
submissions disappoint the Commissioners. But this is the
exception. As the procedures of public hearings have become
better known, and as other bodies engaged in public
consultation of this kind proliferate in Australia in response
to the moves for greater openness in government, the
willingness of organisations and individual citizens to come
forward increases. In contrast to the first two years when

public hearings were introduced, the public hearings in 1978
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and 1979 have generally been so well attended that they have
run far Beyond the hours originally. fixed, imposing strains on
the court reporting service which produces a transcript of the
hearings. The hearings “also impose rigours on the
Commissioners who must generally keep one eye on the airline
timetables which impose a discipline on the hearing circuit.

The heériﬁgs have many uses.: In the first place, they
"flush out™ the lobby.groups an@'intereéts, including those of
the legal profeSSion_itsélf.- 1t is useful to have -openly and
publicly stated the interests protected by present laws which
are under <consideration. for reform. It is useful to have .
representativés of those interests present who are thenv
submitted to questioning by the Commissgioners in a public venue
which is generally well attended by the media. It is also
useful to hWave ordinary citizens come forward to explain their
experience with the law anhd to personalise the problems which
- the Law.Commissioners have hitherto often-seen cnly as abstract
guestions of'jgstiGE'and'fairneés: < Theé presence of citizens to
_explain their:pnhappy¢experiences provides a salutory halance
to administrative and professicnal calls to -leave well alone.
In a number of specific cases, most-particularly-in relation to
reform of lands acquisition law, individual citizens have
outlined personal case histories which have helped the
Commission to identify the injustices that need to be
corrected. Often, the problem that emerges is not so much one
of the substantive- law or even of the procedures written in the
statute: TIit is the practical impediments of cost, delay and
simple fear of legal process, that stand in the way of the
individual's access to justice and the impartial umpire. Law
reform, if it is to be effective, must address itself to such

impediments.

The public hearings have also become . a regular
procedure for fact-gathering. True it is, this is'partly
because the Commission specifically invites the attendance of
certain persons and organisations known to have relevant views
and be able to provide information necessary for an informed
report. One recent development has been the partial
"orchestration” by interested groups of the attendance at the
public hearings of protagonists for competing points of view
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raised in the discussion paper. During-the-last national
Census in Australia,-the Australian-Bureéu of:..Statistics was
criticised on,.various.groundsyiincludingeprivacy-invasion:
Duringea_publicﬁhearing addressed, to - the .protection of privacy
in relation.to the.census,. the Bureau organised -many of its
relients" o come forward and-to explaim to the-Commission
perceived defects in proposals advanced designed to énsure a
greater protection of privaey-in the 1981 Census:;zuCouncils:for
Civil Liberties and -other:..community-groups. came-forward. .to put
the opposite~point~of.view:.. The resuli:was not:strictly a--
public.seminac.;or .debatey..for the protagonists-addressed the.
Commission. separately~and.in:tusn. But it wasgazbublic-* .
articulation.of the.sggial.and.legal-issues.thak have:to.be
resolved .in;the.design.of..new .laws-for the-protectian:of.-

privacy .in-.telation.to_ the.census..

.. Surprisingly_.enoughyrdespitesallethe~laboursof-iri i
preparing éonsuitative,papersxand;studying"aneiSSUe for ‘months
and-perhaps. years,.-pubic hearings -often identify aspects of a
problem (Qn;of:a;sﬁggesggd,solubionkgwbichvhaVEasimPIanot been
consideaed;Syéfh& CommissionerssaiForléxample;ain azCanberra
public:hearing relevant to. defamation :law reform, a witness
raised for.the:-fipat:timesa difficultyinzoneaf the proceaural
suggestiéns_of the Commission,. which had{not been perceived
before. This was the difficulty of adapting "correction
orders" and the "right of reply" from a remedy for defamatory
publications in the news media to books and like permanent or
non-recurring publications. Doubtliess the problem should have

been considered before. The fact is that it had not been.

Apart from these arguments of utility, there is a
peint of principle. It is that the business of reform is not
just a technical exercise. It is the business of improving
society by improving its laws, practices and procedures. This
involves a consideration of competing values. Lawyers
inevitably tend to see social problems in a special way, often
blinkered by the comfortable and familiar approaches of the
past, designed in times less sensitive to the poor, deprived
and minority groups in the community.. There is a greater
chance of avoiding lawyers' myopia if a window is- opened tc the
lay community and the myriad of interests, lobbies and groups



that make it up. Of courée, it is impossible to consult
évefybody- The articulate business interests and middle class
may be able to use a public hearing with greater efficiency and
apparent effect than the poor, deprived, under-privileged and
their spokesmen. But that is not an argument against- public
_hearings. Rather, it is an argumeni about the venue, frequency
and organisation of those hearings and the supplements that are
necessary to ensure that other interests are heard. 1In point
of principle, it is important in a democracy that citizens
should be entitled to have a say in the design of the laws that
will govern"ﬁhem. Incréaéiﬁgly,_fhéré is an awareness that
theoretical “"say" through the elected representatives is not
always adequate because of the pressures of party politics and
heady political debates, What is needed is new machinery which
realistically acknowledges the impossibility of hearing
everybody but affords those who wish to voice their grievances
and share their knowledge, the opportunity to do so. The ‘
increasing numbers of individuals and organisations attending
the public hearings of the Law Reform Commission in Australia
evidence one conseqﬁence of universal, compulsory -education..
“ This is the growing willingness of increasing numbers of
citizens to take g part in the improvement of society.

Other law reform bodies in Australia, apart from the
national Commission, have experimented with public hearings
ancillary to the procedures of reéform. The New South Wales Law
Reform Commission, which is conducting an ingquiry into the
reform of tHe iegal profession, decentralised its public
hearings. _.Although the Australian Commission has on a number
of occasions sat in suburbs of Sydney and Melbourne, the State
Commission in New South Wales took its inquiry to numerous
country centres and provincial towns, The Commissioners let it
be known that they would be "at home" in a local municipal hall
or other office. The Chairman, Mr. Justice Wootten and other
Commissioners conducted informal discussions with people who
had complaints about lawyers and suggestions for the
improvement of the legal profession, it organisation and the
handling by it of complaints against practitioners. Such
procedures need to be supplemented by empirical déta, inclueding
surveys. But the hearings brought the issue before many local



'—18_—'

commanities. They afforded people with experience, the
cpportunity to render it relevant to Fh?HQESiQUlOE_néﬂé”
imp:ovednlawr.

Before leavlng thls subject, 1t 15 approprlate to say
that the cases of abuse of the publlc heatlngs nave peen care,

at leastﬂln the experlence of the Aus%rallan Law Reform
Lomm1551en.r The Eear of 1rre1evant and long w1nded submlselons
or of hordes of unbalanced or nuisance Wltnesses has not been
born out. Many laymen are extremely ﬂervous and need

submlssfon.” This

reassurance before they can present a usefu_

hurdle Hav1ng been overcome, the experlence hdS been that they
will qumckly and brleily come to thelr pOLnt and do so in an
entlrely constructlv, x s o
of the 1nab111ty of the Law.Refogn Comm1551on to deal w1th

their partlcular grlevance or to prov1de rellef for the ]
experience they comp1a1n of.ﬁ The dlstlnctlﬂn between helplng

too,

them 1n thelr case and usxng thelr case to 1mprove the legal

system 1e one tha

very few fail_t pencelve., As, a slde wxnd

of the publlc hearlnge, 1t bas been -pos wgnﬂoggaslon,rto

steer people w1th 2 genulne complalnt 1 ion of

approprlate_adqice.

Use of the'Media. Another feature of law reform in

Australiz has been the use of the publlc ‘media: the newspapers,
radio stations and television. ©One Australian Minister
recently described the process thus:

"The Australian Law Reform Commission ... has
already done much to popularise the cause of law
reform in this country and most of its
recommendations have either been adopted or are
under close study ... I think its true:to say
that under the guidance of Mr. Justice Kirby, the
Commission has taken law reform into the living
rooms of the nation. A maktter for which he must

- congratulated ... for haviung taken seemingly dry
subjects into television programmes ...".25

The use of the public media has its dangers. The tendency of

those in command o©f information distribution to sensationalise,
personalise and trivialise information frightens away many
scholars from the obligation to communicate issues to the wider
community. The Australian Law Reform Commission has
consciously sought to engage in a public debate in order more

effectively to discharge the obligation of consultation.
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The realities of life today are that the éxinted word is ne
longer the means of mass communciation for the ordinary
citizen. The caravan has moved on. The electronic media are
the means by which most peoplé in today's society receive news
and information and consider topics of public interest and
concern. A realisation of this self-evident fact will oblige
the law reformer interested in communlcatlon and consultation
to use the new means .of doing so. - - -

The lesson of Australianm experience is that "the public
media are only too willing to allow time and space to permit an
informed discussion.of the issues of law reform. Certainly, in
the subjects zeferred to Ehe—Australidn Commission for report,
significant questions of social policy and a great deal of
human interest make-it relatively simple to present issues +in a
lively and intéresting way. The law is not, of course, a dull
business as any of its practitioners know. Defects in the law
and in legal procedures impinge on the lives of ordinary
citizens. BAvoiding the perils of trivialisation and
over= 51m011f1cgt10n is not always ‘easy. - A five-minute .
television 1nterv1ew or a half-hour “talk back" radio programme
scarcely prov1de the perfect forum for identifying the problems
that law reformers are tackling. But the discipline of brevity
and simplicity is the price that must be paid for informing the
community of what is going on. It is a discipline accepted by
- other groups in our society, including political leaders and
social commentators. Lawyers, whose craft is words, must learn
to use the modern media of communication. Disparaging comments
on "media lawyers" voiced by critics of the use of broadcasting
and television represent backward looking intellectual
snobbery. 26

_ In Australia, the technique of disgussing law reform
projects in the media is now a commonplace. Not only are news
broadcasts utilised, to coincide with the reiease of discussion
papers, or reports, or the conduct of public hearings in
different centres. Commissioners also take part in television
debates, radio talk-back programmes and'national television
fora with audiences numbered in millioms. The Prime Minister
of Rustralia has expressed approbation for this procedure in
firm language:
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"We have. deliberately set about what T might term
= -~ 'participatory:law:reform'.. . If the law.is.to be
updated, if the.advances. of sciencg.and. . . .
technology are to be acknowledged and
--accommodated and “if .our -traditional-libérties are’
_-to be protected,-it is.vital. that. the community
"governed by the law should take part in helping
to frame réforms in that*law. '’
I for one reject the ‘notion that 1mportant
reforms -must be left  to - the 'experts® ... - The
Australian Law Reform Commission has ... actively
sought to engender public interest in the tasks
assigned-to it-by the Government. " The Commission’
- sp-has-held.publig.sittings.and:geminars-in-all .. -- -
parts of the country. It has distributed wxdely,
o fentdtiveiproposals - for-réeformand it has
.Stimulated.much informed.discussion:in ther,
“média. This process had’ amply shown that the
-iilcAustraliancommunity-will respond to an” -
.invitation to participate-ip.thegprogess~of legal
renewal. Public acceptance of the need for
~treform”in many-areas ‘whiéh“have Idng remained
oo Untouched is.now. widespread’.2le.  naracrs

The Governor-General of Australla, Sir Zelman.Cowen, himself a
pastWQQmm1551pner of the Australlan Law. Reform Comm4851on,

pralsed the attempts to anolve the communlty 1n the work of
the Comm1551on'

Lo et

“The. Commgss;on:.(- has only bee, in exlstence
for 'a very few yéars, ‘blit it has been’ very. active
and preoductive .[matching] great "intellectual
capacity with a flair for publicising the issues
of law reform and in doing so, I believe, has.
attracted public interest to a degree unparalled
in my experience. The Commission ... has
undertaken the task of law reform in widely
diverse areas of the law. It has drawn upon a
vast range of community resources; with limited
funding it has sought the views and assistance of
experts with appropriate and related. experience
-+.+. The use of television programmes to debate
the issues is also a significant iliustration of
the way in which the Commission seeks to present
issues to the public as part of the process of
repgr%éng on matters of law reform referred to it

e emey oy

The use of the media is uncongenial to many-peoble who resist
the discipline of simplification and fear the undoubted perils,
intellectual and personal which use of the media involves. In
the past, lawyers have not tended to use the public media in
Australia. Judges and public administrators have been
inhibited by the traditions of their office and the ‘rule
limiting the extent to which they can express personal opinions
or reveal public secrets. Practising lawyers have been
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inhibited by ethical rules against publicity and by the sheer
burden of day-to-day practice. Legal academics have tended to
disdain the use of journaliém ' The net rQSult has been very
little public discussion of legal issues. Judges, lawyers and
- legal academics have exchanged 1nformat10n-amoqgst tbemselves.
Little attention has been paid ko reveaiihé the problémsopf the
law to the wider lay community and engaging that community in
discussion about the options for reform.

In. part, the typlcal coc1a1 background of lawyers in
Australia may dlscourage the notion that the communlty has
anything useful to add to technlcal legal questlons
 Fu:thermore,V1t may relnforce the view that it was somehow not
"gentlemanly" to engage in a publlc alring of dirty linen, for
which the legal profe551on however unjustly, would be blamed.
Times change There is now an 1ncrea51ng necess1ty for
lawyers, along with other profe551onal and community groups, to
debate their problems in the public forum., This is a healthy
develepment and will, I believe, expand enormously now that the
wall has beén'breadhed.

At the heart of the earlier resistance was the notion
that a good idea for the reform of the law would always triumph
in the end, - Professor Michael Zander has reminded us of F.M.
Cornford's aphorism, first stated 70 years ago -and as relevant
today as it was then. Cornford asserted that nothing was éver
done until everyone was convinced that it ought now to be done
and has been convinced "for so long tﬁat it is now time to do
" something else",22 gander adds this warning of his own:

"A reformer should never assume that a good idea
. need only be put forward to be acted upon ... In
order to be effective it is often necessary to go
to the trouble to take the next step. Many
people, and especially academics, find this
uncongenial. They regard their function as
completed when they have written their original
proposal and put it into circulation in a book or
article. But this is to leave everything to
chance. ~ It assumes that those who have the power '
to do something about the proposal will receive
the book or article, that they will read it, that
having read it, they will not only agree with the
writer's view but will feel moved to do something
about it and to such an extent that they will
‘carry the ball' in the face of the opposition
that is bound to develop scon enough from one
quarter or another., This is to pile improbabily
on improbability. :
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The danger, in other words, is not so much that
one's proposal may be opposed ag that it may not
even be noticed.

The innocent in public affairs tends to assume
that -those in authority will automatically get to
hear of any new facts or ideas within their area
of competence. This is far from being the case.
If one helieves one has new facts or ideas it is
normally necessary to peddie them around before
anyone will pay the slightest attention™.30

zander is right, in my view, to say that in the business of
promoting c¢hange in the legal system, the media are "invaluable
allies"”. 1In the context of the responsibilities cf an
academic, he puts forward views which'apply equally, in my
view, to the law reformer: ‘

"There is still a feeling in some guarters that
‘an academic demeans himself by engaging in
journalism. My own view, precisely to the
contrary, is that communication with the genetq&
public (guite apart from guestions of reform} is
part of one's proper function as an academic.
hpart from one's teaching and ordinary university
duties, one should, I believe, try to undertake a
full range of activities from scholarly books and
articles in learried journals to the experts on
one extreme to communication with the lay public
through radio, television.or newspaper articles .
at the other. .-University teachers are paid out
of public funds., If they have an expertise in a
field in which the public has {or should have} an
interest, it is right that it should be made

- widely available, Disapproval of communication
by experts with the general public is mainly
intellectual snobbery",31

The use of the media necessgitates assistance to the
working journalist who is often over-awed by the law, judges,
law reform commissions and the like, frightened by the
mysterious technicalities of the law and concerned at his own
ability to present an interesting story without falsifying the
issue or running into retaliation by powerfﬁl people. To
overcome these impediments and also to ensure a minimam
accuracy in media coverage, there should be no inhibitions in
preparing the news release which summarises succinctly the
issues to be debated. This should be Gone in an interesting
way laying emphasis upon any news value in the story. Simply
to regurgitate a technical recommendation in legalese is the
best way te invite the edtor’'s spike for the story. Experience
teaches' that what is needed is an eyecatching title, a “"lead



_23_
in" that highlights the chief point of the law reform issue, a
rapid summary, in simple language, of the main proposals or
recommendations and a number of down-to~earth illustrations of
the way in which current laﬁs and procedures are not operating
Fairly. - Not only does the preparation of a release of this
kind follow the universal practice now adopted in all countries
in the business of communicating information. It realistically
adéresses the journalist's perenniél problémﬂof deadlines for
_news copy. Above all, it contributes to thé-general,accuracy
of the report and a more faithful presentation of the law
reform proposal. State law reform bodies in Australia have
recently complained about distorted news stories of propoéals

&

for reform.

In addition to the use of the media for specific
proposals of reform, the Australian Law Reform'Commissioners
" have also accepted- invitations to talk generally about.the law,
the work of the Commission and the problems of law reform.
Discussion of this general kind,.although.not addressed to a
particular proposal, may have a cumulative effect of -
encouraging the creation of a climate.of opinion favourable tq
the reform of the law.32 1t may also contribute to narrowing
the gap between an uncommunicative legal profession, on the one
hand, and a critical, sceptical and‘evenlfearfu}-public, on the
other: :

"There is a great and growing interest in all
things legal. Any proposal for reform of the
legal system that stands the remotest chance of
acceptance ought to be able to secure some
attention in the press. The attraction of
enlisting the interest of journalists is, of
course, the greater because the authorities -
whether in government or the profession - tend to
-bhave a considerable dread of the media".33

In Australia, the authorities, at least in government, have
welcomed the public ventilation of sensitive gquestions of law
reform. In part this may be because such public discussion
deflects criticism and debate away from politicians towards the
Law Reform Commission, 1In part, it comes, I believe, from the
conviction by busy peliticians that a law reform proposal that
has been put to this modern test of fire is more likely to be
workable and publicly sustainable than something drawn up
behind closed doors by a groub of peoﬁle however schelarly and
however "expert". In the end, politicians introducing
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controversial reform legislation must Eace the media. Their
path may be smoother if the reformer has gone before and
debated, in a thoroughly public and open way, the issues which
reformed leglslatlon has ‘to address '

Other Means of Consbltation: The above 1ist does not

exhaust the new proceédures of consultation developed in
Australia.  For example; in conjunction with the public
hearings of thé"Liw Reform Cémmission ¥he practide has now’
developed of organlslng publlc seminars +in the different
centres o Australla In the past;, “the organlsatxon of these
seminars has’ been left to 1ndustry groups in all States. A&
full day seminat is organlsed ‘to coincide with the visit of
Commissioners to the State in question. The visiting
Commissioners take part Ln the semlnars, chair the proceedlngs,
present papera and make openxng and ClOSlhg remarks. A series
of papers is presented by local experts and some effort is made
o’ get a balance ‘of oplnlon and to promote useful debate ;

_Ty01callj, “these seminafs areé attended by’ hundreds of people in

each centre.' Lawvers and the’ other profe5510nal and industry
groups 1nvolved ‘make up “the majorlty of the alidience. On the
insistence of the COmmISSlOn, a number of places are reserved
for spokesmen of a noén- 1ndustry v1ewp01nt ‘The result is a-
vigorous debate, hlghly “critidal” of thé Law Reform Commission
at times, with a great deal of frank talklng and taxing
guestions addressed to the Commissioners. Frequently, the
large group has been divided into smaller groups 4o examine
particular aspects of the discussion paper to report back at
the end of the day to a plenary session. This measure has been
introduced to overcome the inhibitions of large meetings where,
otherwise, prepared papers, experts and "leaders" might
otherwise dominate. The Commission is continuing to experiment
with these public seminars and ideally would wish to-develop
means to ensure a better balance in the debatés which have -
sometimes taken on a flavour of mobilised resistance to reform

rather than open-minded consideration of reform propodsals.

The Australian Commission has a guarterly bulletin,
Reform, which is distributed free of charge to all those,
government, judicial, political, administrative and academic,

who have legitimate interest in law reform in Australia. Since
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this bulletin was'opened to public subscription for a small fee
to cover costs, it has built up and continues to attract a
growing readership. An attempt is made through the bulletin to
summarise the main themes of law reform in Australia and to do
$o in'a brief and interesting way so that those who are not
“interested to know all of the details of law reform effort can’
nevertheléss~keep themselves generally briefed on the direction

in which reform is moving. - -

The Commissioners "are obliged by their statute to -
co-operate with Parliamentary Committees and from time-to-time-
appear. before such committees, both at 'a Féde}al and State
level, to answer guestions and provide advice. In addltxon to
the Parliamentary Commlttees, CommlSSloners attend before party
committées, both of the governing and-opposition parties, to
brief Members of Parliament on the work of the Commission and
to discuss projects under consSideration ina general way. A

recent repert of the Australian Senate Standihg Committee on
~Constitutional and Legal Affairs sugdests that this wis an area
in which the Ggmmission'slprocedures'Cthd'be improved:

"The Law Reform Commission, while fully .
maintaining and asserting its independence,
should take inte account the likely
acceptablility of its propeosals to Government and
Parliament, To¢ this end, it should in the course
of preparing its report, inform itself. in the
manner and. to the extent it thinks necessary or
appropriate by consulting with Governments and
Opposition politicians and interested community
groups. The Government and Opposition parties
should fully co-operate with the Commission in
any steps it may take to inform itself in this
way".3

Teo gain an international perspective in the préjects assigned
to it, the Australian Commission has secured the assistance of
Australian missions overseas to collect local -information on
the law and its development that may be of help in the
improvement of the -administration of justice in Australia.

This is not just window-dressing. The proposals for the reform
of defamation law'contain; as has already been stated,
suggestions for important reforms in defamation procedure which
include the adoption of civil law remedies of right of reply
and right to a correction order, to supplement the English

common law's obsession with money damages as a sanctlon.
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The Commission has also' appdinted  overseas experts,
one in the 'United States-and the &thér’in Betitain as’
coﬁsultantQ*éhd*b§<the“uéEL659&nterﬂdblonéfﬂtelephoné’hbok;ﬁp*‘
has conductéd lengthy dlscussions abdlut the‘réform proposals.
The~developmentsiof1telecomMQniéatibné}"énd in particular of
video-telephones, promisé ex¢iting new ways of reducing the
tyranny of ‘distance”which has beén a' great source of” RS
Australia's physical and” intellectual "isolation. -

Lres nas Bl S

/THE"i8Ea“6f'ﬁSiné éﬁrvéyé”fgf Ehé{pﬁrpo;eé of law
reform consultation ig" not new.” ~Calls* O greater use ‘of
surveys In‘England ‘andelstwhéreds teﬁded to Fail” on deaf
earéi Lawyers, by and large, have & well developed aversron to
statistiecs in partlcular 367 A willingness to” use surveys was
evidiencédda By’ ProFesstt” Diahond who' expresqed ) preference for

this technlque over publlc hearlngs.u e two need ‘not be *
alternatlves.‘m:f"-

XA "\l 1

"A much more effectlve way oF: dlscoverxng what
people.have: experienged; and:what-is treubling
them is.the social survey. I.am not much. .. .
pursuaded of the value.of obtaining opinions on
matters which have not affected people personally
and which they may never have thoughit about. The
dissenting minority on the Committee on the Age
of Majority made much of the social survey
conducted on our behalf which showed that 'those
between 16 and 24 years of age were opposed, by
majorities of two to one, to any changes in the
law' as to the age of majority. That is what I
would have expected of persons who had not been
inconvenienced by the ©id law. But the social \
survey can be a very useful instrument to
discover facts such as the Report on Matrimonial
Property which present social surveys we had
commissioned, This gave us detailed information
about the way married people did in fact manage
their property and finance affairs and how far
they understood and were affected by the law. We
placed considerable weight on this information in
cur First Report on Family Property. The trouble
with social surveys i1s that they are very
expensive and take a lot of time. But the Law
Commission have not given up the hope that they
will be able to 'harness the social sciences to
law reform*' *.37




-~ 27 =

In the work of Australian law reform bodies, different types of
surveys have been utilised to assisE in.the gathering of
relevant facts and opinions. 1In the project on the reform of
debt recovery laws, the Australiaﬁ-ﬁéﬁ ﬁéform Cdﬁmiésion is
working closely with colleagues in the New South Wales Law
Reform Commission to scrutinise a survey return on all debt
recovery process in New South Wales courts over a period of a
year. Each Commission—ﬁas a reference relevant to the
improvement of debt recovery laws. Fach came to a conclusion
that sound reform, which .was. likely to 1ast,rcould only be
based on a thorough appréciation of ‘the factial situation as it
existed, and detailed study of the way in which current laws
were operating. This survey will also be of help in estimating
the differential costs of wvarious reforﬁ'proposals. It is
significant that the Scottish Law Commission in its work on a

- _related subject.is also.in the midst of a survey of a similar
kind.38 - o D

“In the hustralian Commission's reference on the reform
of the laws governing Federal offendefs, Surveys have been
~administered tc Federal Prosecuators, designed to-élicit-actual
practice in thé-prosecutionibf offences. That prosecution
decisions can influence"punishment'by determining whether or
not offenders will be charged and, if charged, at what level of
offence they will be charged, scarcely admits of dispute. Yet
in the part prosecution policies and the érite:ia adopted have
not generally been submitted to open, public scrutiny.

In the project on the reform of child welfare laws, a
survey is being administered to police in respect of all
matters involving children and young persons over a given
period. In this way, it.is hoped to isoclate the considerations
that lead to'some children being charged and others being'
cautioned or warned. Examination of court files over a period
of a year and questionnaries administered teo children in
institutions and those coming before the Children’s Court will
seek out perceptions of the child welfare process as seen by
" the "consumers". As Professor Diamond guite rightly infers,‘
they are unlikely ever to attend a public hearing or seminar or
ever to respond to a television interview or radio talk-back
programme, let alone see, read and comment on a working paper
or discussion paper.
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Sﬁatistics,and_social surveys provide a means by which
the inarticulate and 5isadvanraged can speak to law makers.
Both for the gatherlng of facts and the e11c1t1ng of relevant
opinion,. they have a very 1mportant zole to play in the
processes of law reform. Thg,gatherlng of facts by surveys is
not now very controversial- The .use to whicﬁ the data is put
is more controver51al Most vexed is the utlllty of surveys

Vfor Lhe gatherlng of OanlOD LT e

e . It does seem to ‘me that somet;mes tHe gathezlng of
cpinion of a llmlted group whose oplnlon a;g_espeCLally
mpo:tant, .can be . readlly justlfled Inrlté prpjebt on the
reformlof_sentenc1ng law in Australlg,ithé_Austfalian Law
Reform Commission has distributed a national survey to all 506
judéeﬁ;éqﬁﬁﬁagistrates“inﬂthe goqntrj;ﬁ Solfar as is known,
this is the Firbt national survey of the. judiciary in any
English speakinhg country. The survey as distributed was
voluntary and anonymous._ Its'completion took ;. at a minimum,
one and "a half hours. and was addressed Lo an extrenely busy
group. nf suppasedly.. conservatlve pro;esszonals.? The questions
ralsedw;ncluded uncompllcatEﬂ_Y@S/BO:QQE?tlQhS of a,spec1f1c
and practical kind, e.g., "Should Defence Counsel be entitled
as of right to have access to pre-sentence reports?'; "Should
imprisonment for non-payment of fines be abolished, imposed
only for wilful neglect to pay or imposeﬁ'autbmatically in
default of payment?” A

Other questions, however, were more controversial and
sought to identify attitudes to important guestions of social .
policy. These included whether guidelines could and should be
formulated for the impositidn of the sentence of imprisonment,
whether there were circumstances in which the imposition of the
death penalty could be favoured, whether plea bargaining and
other negotiations take place and, if so, attitudes to such
negotiations and so on. Questions directed at the future of
parole, the availability of options for punishment (including
community service orders) and attitudes to the use of
imprisonment in respect of various categorles of offence were
all raised by the survey.
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. Scon after the survey was distributed, an-objection
was voiced in one State to the technique adopted and to the
utility of the information that would be procured. This
objection was widely circulated throughout Australia and though
it had its effect upon the judges of that State, it appears to
have had little impact on the magistrates of that State or on
.the judges‘and magistrates in other parts of the country. In
fact, the final returns to the survey numbered nearly 80% of
the judges and magistrates of the country. The results are now
being submitted to computer analysis. Their significance for
the direction of sentencing reform will have_to be carefully
weighed by the Law Reform Commission. The eernt_of the return -
will ensure a clear understanding of -the views and opinions of
judicial officers in all parts of Australia. Such views are
obviously important, given the naturé of the process of
sentencing and the role oFf judicial officers in imposing-
punishment. Any measure of reform which ignored or overlooked
those views would be likely to be of transient effect at-best;
The use of surveys as a tool of reform has been well arqued in
Britain3? where the danger’of basing law reform on hunch and
guess is now increasingly perceived. The Battle has now begun
to persuade Australians that the road to sound reform lies
through a process of empirical research and surveys. 40

The latest effort of the Australian Lew Reform
Commission to sample opinion has involved the use of a national
opinion pell. At the request of the Commissioners, the
publishers of the Melbourne Age newspaper agreed to include in’
a regular natienal survey of public opinion, a number of -
gquestions designed to measure community attitudes to punishment
and, specifically, imprisonment. The questions were designed
by properly gqualified public opinion samplers, in consultation
with the Commission and a consultant, Dr. Terrence Beed,
Director of the Sample Survey Centre of the University of
Sydney. . At no cost to the Commission, the guestions were
submitted and  the results published and made available to the
Commission. As its part of the enterprise, the Commisssion
agreed, through Professor Duncan Chappell, Commissioner in
charge of the sentencing project, to comment on the public
response. This commentafy was published in the newspapers of
Australia through which the poll was syndicated. It in turn
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added to the public'n awareness of. the Law Réform Commission's
reference on senténcing._ The tesponse certainly showed what
social commentators had én;pecteg.\ There is a fairly strong
move afoot towards a more.retributive. view. of punishment and a
disillusionment nith:the-rehabilitatiqniét idenls—of the 1950s
and 1960s, However uncomfoftaple_thg findingn of. the opinion
survey may. be, .1t is’ important -for.reformers.in._a democracy to
be aware of them. “An. ostrich like attitude to. the relevance of
public oplnlon for the reform of the law is as llPely as not to
come undone when the- proposals are. before, Parllament The
age—old debate of whether it-is the bu51ness of reformers to
lead Soc1ety or ko, reflect current social att1tudes is not -
postponed by a stubborn refusal to dlscover accurately what

those“qu;a%;gttltudes"area;t,,hhu

SPECIAL . PROCEDU_RES' OF. CONSULTA‘I‘-IDN,___—

Consultlng Aborlglnals.? Apart fromithe efforts

utilised to- consult the general:community. about. propOSals for
reform, specxal attempts nusk. be made to-consult: partlcula:
communltles w1th1n the country, who suffe: dlsadvantages in
communicating their information and oplnlon to the law reform
Commissioners. A number of the references bhefore the
hustralian Commission illustrate this préblem and the means
adopted to overcome it. One task raises the guestion of
whether, contrary to current general practice, the Australian
criminal justice system should recognise in any way the
traditional law of Australian Aboriginals. Although the
majority of Aboriginals now live in cities around Australia and
many have been fully assimilated into the Australian community,
a sizeable and growing minority .live in outback towns and on
the outskirts of cnuntry settlements. A still smaller (but for
the purposes of the reference, most significant) minority live
in the remote vastness of the Australian inland, cut off from
all but the most occasional contact with white Australijans. It
is for this last mentioned group that the Australian criminal
justice system must, 6n occasions, appear most irrelevant and
even unjust. Any attempt to consult this conmunity of
Rustralian citizens in the orthodox manner of a law reform
commission, by working papers, seminars and public hearings, is
doomed to failure, Even the use of social scientists and
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anthropolegists -has its difficulties because it is of the
nature of traditional Aboriginai customs that they are secret
and may often be revealed only to initiated Aboriginals -or
those outsiders who gain their special confidence. The
difficulties of communication and consultation about the
problem, let alone t£he various options- for solution,’ are

daunting. However, the Commission, having received the

_réference, cannot indulge the luxury of despair. In fact,

Commissioners and the research staff have alteédy engaged in a
number of field visits in-the remotest parts of BAustralia.
8itting in the midst of Aboriginal communjties; inaccessible

except by the most arduous of journeys, Commissioners and staff

" have discussed with the people affegted, the ways in which the

current legal system operéfes unfairly and various options for
the improvement and reform -of that system. Winning the
confidence of Aboriginals living after the traditional mode is,

. not easy in the short time available. The Commission must

visit many remote areas of the;countfy and talk with
Aboriginals havihg quite different view points, different
exposure to Western civilisation and different‘experience with
its criminal justice system. But if the procedures of
consultation mean anything, théy reéuire an effort that goes
far beyond tokenism and reaches out to.those who will be

affected by a reform proposal.él

Sampling Prisoners: In its task on the reform of

sentencing law, the Commission has also éought out prisoner
cpinion. With the aid of one of its ceonsultants, Dr. G.M.
McGrath, the Commission has distributed a2 national survey of
offenders to all Federal prisoners throughout Rustralia. By
arrangement with State prison authorities,. the questioﬁnaire is
being returned to the Commission uncensored and unreviewed in
any way. An énvelope has been sent to all prisconers permitting
them to seal it and retirn the survey directly to the
Commission. ©WNot only is the opportunity given to express
opinions, but factual evidence in relation to the prisoner's
own experiencg is sought by a series of guestions about bail,
the. trial, prison and pérole. The physical confinement of
prisoners and their distribution in gaols scattered over the
continent make surveys of this kind the only realistic way of
securing their relevant contribution to the Law Reform

Commission's perceptions of the needs for reform.



Consulting Chlldren The prOJect on the reform of

child welfare laws involves the pec1al difficulties of
communicating with young “children. Agaln, ‘it would be idle to
expect them to appear at publlc hearlngs or to respond to
discussion papers. Although a fac111ty ‘to ‘make Submissions in
camera is offerea and somet1mes taken at publlc hearlhgs, in
the case of chlldren, this mlght only ensure that thelr
parents' peint of v1ew was v01ced.‘ It 15 necessazy to ensure
that the Commission is aware of at’ least sorié chlldren s ’
perceptlons of the problems of young people 1n trouble with the
law. Accordlngly, the Lommlssloners are attendlng se551oqs at
a cross-— sectlon of Canberra Schools.‘ Small, informal meetlngs
with representatlve groups of school ‘children have been‘
arranged with the co- operatlon of school authorltzes A

I3
i

number Of spec1flc 1ssues relevant to chlld welfare reform are
identified in advance of ‘the meetlng ‘and then discussed in an *
unstructured way with thé" ch;ldren. ‘The schools visited'
‘include public, private and church schools, schools in richer
and poerer”enbukbe‘enﬁﬁschbdlgifﬁn'aEcbr&iHEife unorthodox as
‘well as orthodox teachlng tradltanS.i The result is not of
course,’ perfect ‘or partlcularly 5c1ent1f1c. “But the’
alternative is to fall entxrely “to consult children and to make
the errdr of perce1v1ng chlld welfare laws f&om the V1ewp01nt

~only of adults,

The Views of Ethnic Minorities: One large minority in

Australian society is increasingly having its voice heard.

They are migrant, non-English speaking residents and their
children, most of whom come from countries with legal
traditions quite different from those of the Anglophone
majority. Special efforts are made to distribute information
about the work of the Law Reform Commission through the 300
ethnic newspapers now published in Australia. Representatives
of ethnic organisations and institutions established to voice
ethnic concerns are carefully consulted in every project. Many
of the reports of the Australian Law Reform Commission include
recommendations relevant to the recognition,needed"in the legal
system, of the presence in Australia of large, non-English
speaking communities,42



CONCLUSIONS .

This paper has outlined the new efforts being made in
Australia to communicate thé problems and difficulties of the
law to the legal profession and to the community and to enlist
the support of each in efforts directed at the improvement of
substantive énﬂ procedural laws.- s

The establishment of law reform bodies throughout the
English-speaking world has a common theme. - This is
consultation in order to procure information and opinion that
‘will lead to thé improvement of the law and of the
administration of justice. T '

The process of'consultation was given an enormous
boost by the débelopment in the English Law Commission of the
working paper. So successful has this innovation hecome, that
it is a comﬁon—place technique of law reform agencies
throughout the worl&”éhd”isfnow'fteqﬁehtly’éddpted:by other
inguiring agencies and indeed by government Ttself. ’

To the consultative working paper, the weekend
university seminar and scholarly articles and lectures, the
Australian Law Reform Commission, and law reform agencies in
Australia have added. a number of new procedires of
consultation. These include the appointment of a team of
inter-disciplinary consultants, the widespread, free
distribution of discussion papers and pamphlets outlining in a
brief and interesting way proposals for reform, the conduct of
public hearings and industry seminars in all parts of the
country and the use of the printed and electronic media to
bring law reform "into the living rooms of the nation",

More recently, experiments have been conducted with
new procedures of consultation, including surveys, .
questionnaires and public opinion polls. Special efforts are
made to reach out to particular groups that may be affected by
proposals for reform, including Aboriginals, prisoners,
children and ethnic or linguistic mincrities.
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" UIf there is a justification for the establishment of
law reform commrssrons to help develop the lew it is
prrnc1pally in the1r capaC1ty £ do a better jOb than' other
agenc1es because they can’ consu]t more w1de1y Ry 1rvolve the -
relevant, 1nterested audlence in" the business’ of rmprovxng ‘
law. Being ihdéﬁ%ﬁdeht*6%“563e£h$&5%3“tﬁéy‘hillfﬁbrvéﬁbarrass
political leaders by “the” appearance of either commltmcnt or
indecision on their part. But they will ensure that
controversial, difficult”issues are properly’ dlscuqsca in" the’

communltj, before reformed lawg™are proposed

“The' 3ust1£1cation of this™ exhaustlve Sffort of
consultation ¢an be brlefly stated. It permits the gathering
of factpal information, particularly expert information. It

_secures a statement’of’ rélévant’expérienices) especially’
expeticnced’which iTlustrate and Individual izethe" gefects in

the law.” Tt" procurhﬂ"a practrcal blaq in™law: reform propnqals

_work "It gathers commentary on~ tentatrve {deas which allow the’
Commissicners of law reform to conflrm their v1ews,.modlfy them
or retreat if shown' to be wrong. It alds the Conm1ssroners in
their task by a881st1ng the clearer publlc artlculatlon of
issues and arguments £6r" And agalnst reform proposals The
whole process raises the public debate about law reform,
ensures that the antagonists get to know each other, and
usually, to respect each other’'s views.43 It raises

community expectation, both of specific improvements to the
legal system and routine, on-going consideretion of law reform
generally. Expecrations of the latter may well promote the
devotion of more resources to the legal science than has been
the case in the past.

Bevond these practical advantages, there are certain
long-run effects which the procedures of consultation may have,
advantageous to the law and its practitioners. 1In a sense, the
whole procedure of public debate about the'soeial policy behind
the law mirrors the growing openness of government, law making:
and public administration in Western societies. This is in
turn a reflection of a population with higher standards of
general education and better facilities of knowledge and
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Lnformation. The procedures of open, public consultaticn
permit 2 more public statement of competing vested interests.
They tend to "flush ocut" the competing lobbies and to bring
into the open the social values which the law seeks to
proﬁect. They are entirely consistent with other moves being
taken in Awvstralia to make public administra;ion more directly
accountable to the individual e¢itizen. I refer to the
establishment 6f Ombudsmen in all jurisdictions, the creation
of the Administrative Appéals Tribunal, the passage of the

Administrative Decisions (Judicial Review) Bct 1977, which

confers a right to reasons- for administrative-decisions ‘and the
introduction of the Freedom of Information Bill 1978. Public
administration and the preparation of laws has hitherto been a
rather secretive process.- The pace at which different”
countries move towards greater‘openness in law making and ‘
public administration ﬁiff'differ according to'theirvneeds_and
traditiocns. In Austvalia, it is, I believe,.a healthy sign
that political leaders of all shades of opinion embrace the new
philosophy and encourage its manifestations, including
"participatory law reform™, .

The encoutragement of gommunity as well as expert
participation in law reform machinery may also have indirect
effects which are beneficial. The social education that is
involved in explaining the defects in thé'law may help to
generate a perception cf the injuétices that would otherwise bhe
shrugged off, overloocked or, worst of all, not even perceived.
A discussion over a number of years, in a thoroughly public
way, of alleged unfairness in this or that law or practice
tends, in a liberal society, to promote a gradual acceptance of
the need to remove proved injustice repeatedly called to
attention.

The accesgion of so many young, enthusiastic and often
idealistic lawyers into the legal profession brings in its
train‘the danger of Disraeli's "two nations". It is important
that lawyers of the shopfront and in the community legal
service and lawyers of the publicly funded Legal Aid
Commissions should continue to see themselves as part of the
one profession with lawyers of the established firms and
leaders of the Bar. There will be more chance of communication
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and less danger of bifurcation of .Qur pro£e551on if it is
accepted that effective means exst to rlght wrongs in the law
and that there is regular, routlne nachlnery to 1dent1fy 7
injustice angd to argue in the publlc forum for the cure. ‘The
alternative to this is the despalr thaL our legal syqtem 15
beyond redemptlon, that it Derpetuates lnjUSthP to the poor,
disadvantagéed and underpr1v1leged and the conv1ctlon that means

are not really avallable to rectlfy demonstrated wrongs

=t £ e
R AT

A,lastlng ualue or ]aw reform comm1551ons may be ‘that
by’ 1nv01v1ng the’ communlty and the leéal professxon together 1n
the 1mprovement and modernlsatlon of 'the’ law they contrlhute
to the stablllty of socléﬁy ﬁ’Thé ﬁhieuof Law, that unlque
fnature of the Western cOmmunltles 15, after all, only worth

boastlng of 1E the rules whlch the law enforces are just and in

tune w1th today 5 SOCletL.
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