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. LAW REFORM IN RUSTRALIA

Growth of a Boom Industry: When the Australian

colonies were settled at the end of the Eighteenth and early in
the_Nineteenth Centuries, the British colonists brought with
them the common law and legislation of England. As the
colonies gained a measure of self-government and later
federated in the Commonwealth of Australia, it became obvious
.that this great transplantdtion of legal rules from one
hemisphere to another, was nét accomplished without significant
defects requiring the attention of Australian law makers. Some
defects could be cured by judges finding room to manouvre
within the principles of the common law or the language of a
statute. The need for a more conceptual approach to the
modernisation, simplification, and reform of the inherited
legal system was acknowleged in the ¢oldest colony, New South
Wales, in 1870. 1In that year, the first law reform commission
was established

"to ingquire into the state of the Statute Law of
this Colony, and submit proposals for its
revision, consclidation and amendment:; and also
to make a like inguiry into the practice and
procedure of the Colonial Courts ...".

The output of this body was small. The experiment guietly
faded away. A century later, institutional law reform is a
busy reality in all parts of the Bustralian continent. Every
State has its own law reform agency, an official body



comprising, usually, -judges, barristers,-solicitoré ahd_
sometimes laymen, charged with the responsibility of reviewing
and modernising tﬁe law and the. administration of justice. Mr.
Bruce Piggott, an Australian who has taken an active part in
the life of this Union, is Chairman of the Law Reform =
Commission of the State of Tasmania. The national Parliament
has also established a -law reform commission, the Australian
Law Reform Commission, with responsibilities in areas of
Federal law, assigned under the Australian Constitution to the
Commonwealth or Federal Parliament. Such is the proliferation
of organised.law reform in Australia that one sceptical writer

described it as a "booming" or "growth” industry.

The "boom" has not been confined to Australia. The
establishment .of law reform agencies is one of the most’
consistent tecurring themes of legal organisation in the
countries of'the [British] Commonwealth of Nations in the last
decade. In England and Scotland in 1965, Law Commissions were
established to take the whole body of the English law undet
review. The English-ﬁaw Commission became the modern model for
the many jurisdictions of the English law countries. From
India to Canada, from Zambia to New Zealand, countries of the
Commonwealth of Nations have established independent law reform
agéncies to assist Parliaments in the design of modern laws
sultable for the complex society of today. The latest country
to establish a law reform commission is'Fiji, whose commission
was set up in mid-1979. There are now few jﬁrisdidtions of the
Commonwealth of Nations in which a Iaw reform agency has not
‘been created. The contemporaneous proliferation of these .
bodies is a remarkable phenomenon. But more remarkable is the
co-operation and mutual assistance that has grown up
spontaneously between the agencies. Working from a generally
‘common base, the inherited law of England, these agencies can
speak to each other in a common tongue and can address common
concepts of the law and common problems which call-out for
review and reform. The reports and consultative documents
which will be described flow freely between these agencies;

The coercive unity once enforced from London by the Judicial
Committee of the Privy Council has been replaced by a
co-operative endeavour, which is successful because of the many

shared values of countries which follow the jurisprudence and

Trm=l mvmmndiiras ~AFf BPralanA



The Rationale of Law RefofﬁiAhThe'ﬁede}n law reform

commission seeks to Gorrect a basic sLructural weakness of the
English common law legal system. That weakness is its
resistance to broad qfefements'of'princibie‘énd"conceﬁﬁqandAits
attachment to pragmatlc solutions to only those problems that
have to be eolved to set at rest a partlcular 1egal dxepute
Ccalls for the 1mposztlon of greater order upon the
common law were heard at least by 1597 'when Sir Francis Bacon
urged the app01ntment of six Commlssloners to Jnvestlgate
obsoleLe and conLradlctorv laws and to report to Parlzament "
regularly.' In the early Nlneteenth Century, Jeremy Bentham
urged the app01ntment of a permanent full- tlme body charged
with the duty of rev151ng the whole law of England and reducing

it to an acce551ble code There was some'codlflcaelon of the
“th eteenth Century But

law, partlcularly bu 1ness law,"f

.

the basic problem remalned It 1s,jperhaps, the'reason why the

common law has been so successfully transolanted 1n the four‘
corners of the world "It 1s a hlghly practlca] legal system
but, oftan, an unconceptual one whlch develops broad pr1nc1ples

with dlffldence and then usually fr a multltude of 51ngle
cases. It depends‘upon the chance £act0rs OF” lltlgatlon, as to
whether a vexed problem 5F the Ldw will” ever redch ‘the final
appellate courts, for definitive and prlnc1pled exegesis. The
development of the modern representatlve Parllament has tended
to make common law judges less innovative than in times gone
by. More and more, they become interpreters of specific
Parliamentary legislation rather than expounders of broad
principles of the common law. The aftermath of Empire, the
vanishing jurisdiction of the Privy Council and the.inevitable
disinclination te look to London for new legal ideas on every
subject has‘contributed to the felt need for home-grown
machinery to review and modernise the legal system, and to do
50 in a principled way, based upon the hest available

information and-opinion,

These are the principal reasons why law reform
agencies have been established. They complement the work of
the courts in fashioning the law to meet new circumstances.
They receive and act upon suggestions made from many guarters
for the‘improvement of the law and the removal of ancmalies and



defects in it. They assist Parliaments in dealing with the
technical, sensitive or multi-faceted probiems which laymen
tend to shy away from or to postpone to the "too hard" basket.
The precise compasition of law reform commissigns varies from
jurisdiction to jurisdictioh, as does the éxteqt to which they
can -initiate items for inguiry and the extent to which they are
limited to technical legal questions or released to examine the
more controversial issues that involve cdﬁplex guestions of
social policy. Most of the law reform agencies deliver reports
that include draft 1egislatioh for consideration by

Parliament; Many ¢f them have éxcellent records of the.
adoption of their proposals and the consequent reform of the
law. Often proposals advanced in one jurisdiction are adopted
in another, for the defects in the common law tend to appeat
simultaneously in many parts of the world. Perhaps the most
remarkable example of the adoption of a law reform proposal is
afforded by the acceptance in many jurisdictions of the English
speaking world of the single criterion for divorce
("irretrievable breakdpwn of the marriage”) put forward by the
English Law Commission in its seminal Sixth Report in 1966,
Reform of the Grounds of Divorce: The Field of Choice. This

'propoéal, to do away with the collection of groungs of divorce
based on preof of a matrimonial offence, continues to work its
influence through many jurisdictions, including Australia.

Through all thé'differences of composition,
initiation, achievement and precise methodology, one common
theme links the law reform agencies. It is censultation.
Unlike the preparation of much public law, the first knowledge
of which may advise when the Bill is tabled in Parliament, all
law reform reports are prepared after an exhaustive procedure
of consulting expert and other opinion. Here too, there is
room for experimentation. Different approaches have been taken
in different countries and even within the same country, by law
reform ageﬁcies of State or Provincial jurisdiction. The
purpose of this paper is to explore the procedures that have
been adopted in Australia to involve a wider communiEy in
participation, with the legal profession in improving the laws
and legal procedures of the country. This endeavour is bearing
fruit and has tended to encourage a rapprochement between

lawyer and citizen, to the mutual education and benefit of each.



THE WORKING PAPER: A MAJOR CONTRIBUTION TO  -METHODOLOGY

The Green Paper: , . Soon after it was established in
1965, the»English Law Commission published its first "Working
Paper”. The notion of a consultat;ve paper: 15 now a common

feature of law reform bodles and the development of the
"working paper" has been described as-a:"major contribution
towards the methodology of law reform". Its design in the
English Commission is now fairly well established. It starts
with a thorough presentation of the existing law. It
L-identifigsgproblems_and difficglties,in tbaﬁ-law;--lt exploreé.
the possible ways of-refofming_the~law, iistingwthe advantages
and disadvantages of each ‘Finally, it opts for certaln
reforms and indicates why these have been recomnended.

..The English Law.Commiésion has. now issued 73 working
'papers and many of them have formed the basis, -after A
consultation, for final reports of_thét Commission. The cover
ofcbhe}workingrpaper is.in.a:distinctive gréen hue. . So popular
has become the _notion of a consultatlve document -&nd so useful
is the subsequent dlscu551on for the. 1mprovement of proposals
for -future laws, that governments in Britain, Australia and
elsewhere have now themselves taken toAproducing discusgsion
papers. Significantly enough, in Englanﬁ, these have come to
be know as "Green Papers”. ) o

Private Consultations: In addition te the

distribution of workihg papers and consideration of comments on
them, the English Commission pioneered various procedures of
private consultation in which the legal profeésion especially
has taken a key role. Informal oral consultations are later
supplemented by weekend seminars held at Oxford or Cambridge.
Attendance is by invitation and is not confined to those who
have submitted written comments. All of these meetings are
held in private. In addition to the procedures of consultation
mentioned, the Law Commissioners have embarked upon a taxing
round of public lectures, speeches and the preparation of
scheolarly articles. These activities have raised the
awareness, particularly in government, legal and university
circles, of the vital work being done by the Law Coﬁmission on
its programme.



. When the Australian Law Reform Comhission®was
established, ten vears after the English Law Commission, it
immediately adopted the English view that' '

"What lies between the topic's ... referral and
the final report is what determines the value of
the Commission's work®. Lord Scarman, Second:
Nehru Lecture, January 1979, 4.

Howéver, a number of additional techniques of consultation have

been tried.

NEW AUSTRALTIAN METHODS-OF CONSULTATION

Statutory Congultants: . Under- the Act which

establishes the Australian Law Reform Commission, the Chairman
is empowered, with the approval of the Attorney-General of
Austraiia, to engage persons having suitable qualifications and
experience as consultants to the Commission. In each of the
projects of the Australian Law Reform Commission, a team of
consulténts, scmetimes numbering up to 35, is engaged. Because
all of the Law Reform Commissioners save one are- lawyers and
many of the projects referred’ to thQ'Commission'for report
involve'non;légal expertise, an effort is made at an early
stage in every inguiry to secure as consultants persons,
lawyers and non-lawyers, who will have relevant expertise to
offer in the project in hand. '

In the early days of the hustralian Commission, funds
were available to pay consultants for their services and a
handsome, but not generous, retainer and daily fee was paid to
those consultants who helped the Commission in its first two
reports. A like arrangement still exists in the Law Reform
Commission of Canada where there is extensive contracting of
legal and other research to paid consultants. Because of
budgetary restraints common in the public sector in many
counktries, including Australia, the funds available for
consultants are now extremely small. Despite this, it has not
been difficult to recruit large teams of honorary consultants
who will work with the Cbmmisgioners and bring to meetings with
them, a wide range of relevant expertise and information.
Universities, government administration, Federal and State,
private corporations and institutions have all proved willing
to release busy pecople to take an active part in the steps



leading to a law reform report. Self-employed memberd of the
legal profession and other prdfessions have-likewise made
themselves available free of :¢harge.’ '

Because Eustralia is a large country with.,a scattered
population reflecting differing local attitudes to society and
the law, every effort is made to ensure not-only-a balance of’
expertige -and viewpoint, but alsc a geographical distribution,
including legal practitioners from different parts of the
country.’  'The end resilt has béen &"temarkable collection of
inter-disciplinary talent which has greatly enriched the
thinking of the law commissidners.  The duties of consultants
inClﬂde the attehdénceuatiseveralﬂﬁeetings'with the
Commissicners, generally at weekends;'duriﬁg'which-draft_
continuing assécidtion’ of £he consultants with the Commission, -+
From the earliést phase to the final report that marks their
special role. - Both in conference ‘and individually they become
closely asédciated.with“tﬁé Commission~in ‘its work. ~“They read
and criticise  in-house ‘publications and-are frequently to be
Seen in thefCOmMissidﬁ”é‘dfficés’debéﬁinélthis'dr_that proposal
with thé Commissiéndrs dAd stafE, "rinding &long colleagues,
producing further infdrmation for the asgistance of “the
Commission and otherwise associating themselves formally and
informally with the life of the institution. In more than four
years the numbers of consultants appointed have exceeded 100.
Consultants are appointed in every reference.

Discussion Papers: A discussion paper fulfils the

same purpose as the working paper. It is a consultative
document advancing tentative proposals for law reform. It
differs from the orthodox working paper in that it is _
deliberately written in less technical language and is designed
to be read by the interested layman, as well as by the expert
lawyer. Moreover, it is generally a briefer document. It
contains less examination of the current law and more emphasis
on the social issues that are under consideration. BAn effort
is made to illustrate, with practical cases, the kind of defect
in the law to which reform.is being addressed. These are drawn

from complaints to the Commission or from reports.



In addition to the "official” discussion paper,
efforts are now being made to "translate” this document into an
even more simple and readable form, suitable for the
disadvantaged, migrant and less well educated greups, whose
legitimate interest in law reform may be as great as that of
the educated middle class. . Lawyers and other "experts” tend to
speak a special patois. New efforts must be made to translate
this language -into simple terms. In connection with proposals
for major reform of debt recovery laws, the Australian Law
Reform Commission is éxperimenting with a "rewrite” of the
discussion paper in a simplified version. This will present
simple examples of the way in which the present laws operate
and the way. the reformed laws would change things.
Illustrations and cartoons are used to attract inteiest.

Whilst some légal.problemé are complex and over-simplification
can distort the law, every effort éhould be made to communicate
the problems of the law and options for reform beyond the
expert audience to the great mass of people who will be "=
affected by the law, reformed or unreformed.

As an effort to dissg@inate proposals for_reform, a
pamphlet summary of discussidn papers is now. produced in large
numbers and distributed throuvghout Australia. Thé pamphlet is
generally no more than four pagé;1 It summarises the issues in
the discussion paper and indicates where the full discussﬁon
paper can be obtained. The practice has now been adopted éf
sending this pamphlet out with every issue of the Australian
Law_Journal and varicus other regularly circulating legal
publicaﬁions in Australia, including the Legal Service Bulletin

and the Law Reform Commission's own Bulletin Reform. By this
means, the Commission ensures that the great bulk of the 11,000
lawyers in Australia are kept informed of the principal

proposals of the national Law Commission. The Australian Law
Journal, for example, has a distribution of 8,000 in Australia
ané overseas. There would be few legal offices that did not
receive the Journal and, thus, the summary of the Law Reform
Commission's discussion papers. The cost of this enterprise is
small, partly because of the willing co-operation of the
publishers of the Law Journal. In addition to distributing the
discussion paper pamphlet throughout the legal profession, a
special effort is made to ensure that other relevant

professions and organisations are likewise circulated.



Public Hearings: The Bustralian Commission from its

first‘fefefeﬁae'Hes"expérimented'withuﬁhblié'hearings”at which
ekperts, lobby groupe,'lnterested bodles ARd lnstltutlons as
well as the ordlnary citiZen’ can come forWard to’ express their
views on the’ tentatlve proposals ‘fof reform of the law. The
English Law Commlsslon has never conducted pubch Slttlng% oF

this kind. Profe or D;amond a fofmer Law Comm1551oner

explalned that thlS faliure was “the result of sceph1c:sm ‘about
the “11m1ted number of 9eople out of the total popu1atlon that
publlc meetlngs would reach" 7 Lord Scalman has sald that the

p0551ble use of prllC SeSSlOHS of the Engllsh Comm1551on

cannokt be ruled ont:

“"Lord Chancelidr Gardlne: frequently sidgested to
- me, when- I .was chairman, . that consultation could )
not he. complete, without publ;c meetlngs held in. J%-
various parts of the country’ to discuss the
- “tentative ‘proposals containediiinta working
paper. Kirby J......Chairman. of . the Australian,
Law Reform Commission 'tells me that' théy hold
sich 'meetinys inTAnsttalia. Though-we have not
s £21E the need. for fhem_in. the United Kingdom, I
o would not ruld them oit.” Perhaps, for us, they
are unnecessary because of the existence of so
many - soe1e;1es, lobbles ang pressure groups upon
.. every cohfeivable topic gf gocial’or’economic  *
importance. - Our:consultations.: embrace Lhem:
. they all. have their say: and there is little
left to" be said whén théy have finished™:. - Lord
Scarman; Second Nehru Lecture, 1972, 5. :

Former Law Commissioner, Norman Marsh, expressed a fear that
public meetings of this kind would involve the Law

Commissioners in "many irrelevant time-wasting suggestions”.

In Rustralia, public hearlngs of the Law Reform
Commission have now become a regular feature of the operations
of the Rustralian Commission. The 1ist of public hearings is
contained in the published discussion paper. Sessions are
scheduled in every State of Australia and in Darwin in the
Northern Territory and Canberra in the Australian Capital
Territory. The venue, date and time are advertised in the
local and national press. HNotification is given to the
broadcasting and television media. Publicity is generally
given to the hearings in news broadcasts and current affairs
programmes. In addition to this form of advertisement,
specific letters of invitation to attend the public hearings

are now sent to all individuals and groups who have written
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with submissions or suggestions or comments, whether on the
discussion paper .or otherwise. The local Law Society and Bar
Association are informed and generally send representatives to
comment on the discussion paper from a local point of view.
The public hearings are normally appoihted four or five months
in.advance. This gives the distussion paper sufficient time to
be distributed and considered.

The public hearings are conducted informally. If held
in a court room, .it has.been the practice of the Commissioners
to sit at. the Bar table. It is not necessary for the person
‘making a submission to produce a.-written document, although.
many do. The proceedings -are conducted after the inguisitorial
rather than the adversary model. The chairman of the
proceedings, one of the Law Reform Commissioners, takes the
withess through his submission and elicits economically the
chief points tc be made. Questions are then addressed by the
Commissioners. Interested parties ére'not legally repcesénted.'
In recent public hearingsuwheré a particular Federal authority
- was closely concerned, leavé Wwas given to a representative of
the authorityito ask Questiohs'of ﬁ%tnesses and later to
comment on individual submissions. The rules of evidence are
not observed. Hearsay evidence, so long as it is reliable, is
received. Opinions are expressed by laymen and a great deal of
written and oral information is gathered 'in this way.

Until now, the public hearings have been conducted in
normal court hours. Forthcoming public hearings on the
proposals for class actions in Australia will be conducted in
twe sessions, the second of which will run from 1800 hrs to
2100 hrs. The aim of this modification will be to ensure that
individuals and organisations which cannot attend during
working hours, will be able to express their views in sessions
that do not involve them in loss of time. This consideration
is not unimportant fér voluntary and community groups, which
must often depend upon_enthusiasts( working in their own time.

The notion of conducting public hearings was suggested
many years ago by Professor Geoffrey Sawer, who pointed to the
legislative committees in the United States of America and
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their utility in gathering 1nformat1on and opinion and
an01V1ng the community, as well as the experbts,. in the proces%
of legislative change.., LAk must be conceded Lhat the bu51ness
of sitting in all parts of a, large country 11ke Australla 15 a
time—-consuming and phy51cal]y exhaustlng one.; The hearlngs
have many uses. 1In the first place, they "flush out" the lobby
groups endvlnteregps,”ingludlng'fhoee of the-legal profession
itself. 1t is useful to have openly and'publicly stated the
interests protected by present laws whicb are under.
constderatlon for reform LIt 1s usefu1 to have Ppresent
representatives of those 1nterests who .are. then submltted to
gquestioning by the Commlssloners in -a publlc venue which is
generally well attended by the medla.“ It 15 also. useful to,
have ordlnary 01tlzens cCome, ﬁorward to explaln thelr experlence
with the law and to personallse the pcoblems wnlch the Law
COmmlsaloners have Hlther Q often seen only as:abstract

auestlons of ]ustlce and falrness.w The presence of c1t12ens to
explaln thelr unhappy experlences prov1des a salutory balance

to the, admlnlstratlue and pro£e551onal calls to leave well

“alone. . . In a number of spe01£1c cases,‘most partlcularly in

relatlon ro. reform of lands acqulsltlon Law, ;ndlvldnal

citizens have pEOVlded personal experiences which have helped
tHeACommlsglgn to,1den}1fyhebe anUStheS that‘need o be
corrected, bf;en; the probiem that emerges is not so much ene
cf the substanflve law 5: even of tne procedures written in the
statute. Often, it is the practical impediments of cost, delay
and simply fear of legal process, that stand in the way of the
individual's access to justice and the impartial umpire. Law

reform, if it is to be effective, must address itself to such

impediments.

The public hearings have also become a regular
procedure for fact-gathering. fTrue it is, this is partly
because the Commission specifically invites the attendance of
certain persons and organisaeions known to have relevant views
and be able to previde information necessary for an informed
report. One recent development has been the partial
"orchestration" by interested groups of the attendance at the
public hearings of protagonists for competing points of view
raised in the discussion paper. During the last national
Census in Australia, the Australian Bureaun of Statistics was

criticised on various grounds, including privacy invasion.
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During'public hearing addressed to tﬁe protection of privacy in.
relation to the census, the Bureau organised many of its
"elients" to come forward and to explain_to the Commission
perceived defects in proposals advanéed} designed to ensure a
greater prétection of privacy in the 1981 Census. Councils f{or
Civil Liberties and chet community groups came forward to put
the opposite point of view. ‘The result was not strictly a
public seminar or debate, for-the protagonists addressed the
Commission separately and in turn. But it was a public
articulation of the social and legal issues that have to be
resolved in the design of new laws for the protection of.
privacy in relation to the census. :

Surprisingly encugh, despite all the labours of
preparing consultative papers and studying an issue for months
and perhéps years, pubic hearings often identify aspects of a
problem (or of a suggested seolution) which have simply not been
considered by the Commissioners. For example, in a Canberra
public hearing relevant to defamation law reform, a witness
raised for the first time a difficulty in one of the procedural
suggestions of the Commission, -which had not been perceived
before. This was the difficulty'of‘adapting'"correction
orders" and the "right of reply" (droit de response) from
defématory publications in. news media to books and like

permanent or non-recurring publications. " Doubtless the problem
should have been considered before. The fact is that it had

not been.

Apart from these arguments of utility, there is a
point of principle. It is that the business of reform is not
just a technical exercise. It is the Eusineés of improving
society by improving its laws, practices énd procedures. This
involves a consideration of competing values. Lawvers .
inevitably tend to see social problems in a special way. often
blinkered by the comfortable .and familiar approaches of the
past, designed in times less sensitive to the poor, deprived
and minority groups in the community. There:. is a greater
chance of .avoiding lawyers' myopia if a window is opened to the
lay community and the myriad of interests, lobbies and groups
that make it up. Of course, it is impossible ;6 consult
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everybody. "The articulate business interests and middle class
may be abls 't use & publlc hearlng w1th greater efflclencv and
apparent effect “than’ the poor, deprlved, under perlleged and
their spokesmen But that 15 not an arouﬁeﬁt eoalnst publlC
hearlngs "Rather, it is’ an argument about the venue, freguency
and organlsatlon of those hearlngs and the supplements that are
necessary to ens ure that’ other 1nterests are heard. In point
of principle; it is 1mportant in a democracy that citlzens
shoulé be entitled to have a say in the de51gn of the 1aws that

......

will- govern them.' Increa51ngly, there an aware_ess that a

theoretical "say“ through thHeé elected representatlves is not
always adequate ‘becdatse ‘of the'pressures of party pOllthS and
heady political debates. What is needed is new machlnery wthh

realisticallyméékﬁowiedéegﬁtﬁe"1mp0551b111ty‘of hearlng

everybody but affords ‘those wh ngh to v01ce thelr grlevances

and share thelr knowledge,3the”opportun1ty to do so

Before leav1ng thls subject, 1t 1s approprlate to say
that the Casés of abuse of ‘the' publ1c hearlngs have been rare,
at least in the experlence ‘of the Australlan Law“Reform

T a2

Commission” The” fears of 1rre1evant and 1ong wrnded

subm1551ons or of hordes of‘unbalanced or nulsance w1tnesses
have not been born out. Many laymen?are extremely nervous and
need reassurance before they can present a useful submission.
This hurdle having been'overcome, tHe experience has been that
they will quickly and briefly come to their point and do so in
an entirely constructive way. There is a clear appreciation,
too, of the inability of the Law Reform Commission to deal with
their particular grievance or to provide relief for the
experience they complain of. The distinction between helping
them in. their case and using their case to improve the legal
system is one that very few fail to perceive.' As a side-wind
of the public heéarings, it has-been possible, on occasion; to
steer people with a genuine complaint in the ditection of
appropriate advice. |

Use of the Media: Another feature of law reform in

Australia has bheen the use of -the public media: the Newspapers,
radio stations and television. The use of the public media has

its dangers. The tendency of those in command of information
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@istribution to sensationalise, personalise and trivialise
information frighten away many scholars from the obligatiocn to
communicate issues to the wider community. <The Australian Law
Reform Commission has consciously sought to engage in a public
debate in order more effectively to discharge the obligation of
consultétion. The realities of 1ife today ake that the printed
word i's mo longer the means of mass communciation for the
ordinary citizen. fThe caravan has moved on. The electronic
media are the means by which most people in today's society
receive neéws a#nd- information and consider topics of public
interest and concern., -A realisation.of this self-evident fact
will oblige thé law refdrmer interested in communication and
consultation to use the new means of doing so.

The lesson of Australian. experience is that the public
media are only too willing to allow time and'space_to permit an
informed discussion of the issues of law reform. _Certainly, iIn
the subjects referred to the Australian Commission for report,
significant questions of social policy and a great deal of
hdﬁan‘interestﬂmake-it relatively simple to present issues in a°
lively and interesting way. The law is noit, of course, a dull
business as any of its practitioners know., Defects in the law
and in ‘legal procedures impinge on the lives of ordinary
citizens. Avolding the perils of trivialisation and
over~simplification is not always easy. A five-minute
television interview or a half-hour "talk-back® radio programme
scarcely provide the perfect forum for identifying the problems
that law reformers are tackling. But the discipline of brevity
and simplicity is the price that must be paid for informing the
community of what is going on. It is a discipline accepted by
other groups in our society, including political leaders and
social commentators. Lawyers, whose craft is words, must learn
to use the modern media of communication. Disparaging comments
on "media lawyers" voiced by critics of the use of broadcasting
and television represent backward looking intellectual snobbery.

In Australia, the technigque of discussing law reform
projects in the media is now common place. Not only are news
broadcasts utilised, to coincide with the release of discussian
papers, or reports, or the conduct of public hearings in



different centres.. Commissioners also take part in teiégision
debates, radio talk-back programmes qnd‘naﬁional_televiéiqn
fora with audiences numbered in millicns.. The use of the media
is uncongenial to many people.who resist the discipline of.
simplification and fear the undoubted-perils, intellectual and
perseonal which use of the media involvés, In the'past, lawyers
have not tended-to-use the public media-.in.Australia. Judges
and public administrators: have been. inhibited by .the traditions
of their office and the rule limiting the extent. to which.they
can -express personal..opinions or reveal public .secreis..,
Practiéing‘lawyerSthVe=beenzinhibitea-by?ethical ruies agailnst

"publicity and by the -sheer -burden df.day-to-day-practice.

£

Legal .academics have:tended, to.disdain-thg use of journallsm
The net result has been very little public discussion of legal
issues. Judges, lawyers and. legal .acadenics haveiaxchangéd,
information.amongst themsglves. ' Little .attention has been paid
to revealing"the-pfoblemstof:the‘law to the wider lay communi ty
and engaging that communlty .in .discussion about the options for

reform. -..:

‘_ﬁ,_"“In pact _gtbe tyglcal soc1al background oﬁ lawyers An

Bustralia may discourage -the notion .that the.community has

anything useful.ke.add-te technical legal questionsi,...
Furthermore, it may reinforce the view thatiit was somehow not
"gentlemanly" to engage in a public-airing of dirty linen, for
which the legal profession, however unjustly, would be blamed.
Times change. There is now an increasing necessity for
lawyers, along with other professional and community groups, to
debate their problems in the public forum. This is a healthy
development and will, I believe, ekpand enormously now that the
wall has been breached,

In addition to the use of the media for specific
proposals of reform, the Australién Lay Reform Commissioners
have also accepted invitations to talk generally about the law,
the work of the Commission and the problems of law reform.
Discussion of this general kind, althongh not addressed to a
particular proposal, may have a cumulative afEfect of
encouraging the creation of a climate of opinion favourahle to

the reform of the law. It may also contribute to narrvowing the
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gap between an uncommunicative legal profession, on the one
hand, and a critical, sceptical and even fearful public, on the
other:

"There is a2 great and growing interest in all
things legal. &ny proposal for reform of the
legal system that stands the remoctest chance of
acceptance ought to be able to secure some.
attention in the press. The attraction of
enlisting the interest of journalists is, of
course, the greatef hedause the authorities - .
whether in government or the profession — tend to
have a considerable dread of the media".Professor
Michael Zander, Promoting Change in the Legal
System, mimeo, 1978, 16-17.

In Australia, Ehelguthdritigs, at least in government, have
welcomed the public ventilation of sensitive questions of law
reform. 1In part this may be because such public discussion

deflects criticism andldebate away from politicians towards the
Law Reform Cdmmission:ﬂulﬁAﬁért,.it comes, I believe, from the
conviction by'busy poliﬁicians‘that a law reform proposal that
haé been put to this modern "test of fire" is more likely to be.
workable and publiciy sﬁstainable than sométhing drawn up
behind closeﬁ doors by a group of people however scholarly and
however “"expert". 1In the end, politicians introducing
controvérsial reform ledislation*must face the media. Their
path may be smoother if the reformer has gone before and
debated, in a thoroughly public and open way, the issues_whﬁch
reformed legislation has to address. =

Other Means of Consultation: The above list does not

exhaust the procedures of consultation developed in Australia,
For example, in conjunction with the public hearings of the Law
Reform Commission, the practice has now developed of organising
public seminars in the different centres of Australia. In the
past, the organisation of these seminars has been left to
industry groups in all States., A full day seminar is
organised, to coincide with the visit of Commissioners to the
State in question. The visiting Commissioners take part in the
seminars, chair the proceedings, present papers and make
opening and closing remarks. A series of papers is presented
by local industry experts and some effort is made to get a
balance of opinion and to promote useful debate. Typically,
these seminars are attended by hundreds of people in each
centre. Lawyers and the other professiconal and industry groups
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involved make up the majorlty of the audlence L On the
sistence of the Commrqslon, .3 nuqber oirplaces are rescrved
for spokesmen of a non- 1ndustry viewpoint. The result is a
vigorous debate, highly critigal of the Law. Reform COmmission'
at times, with’ a great deal or frank talklng and: tax1ng
Frequently, the

gquestions addrebsed to the Comm1351oners.
large group has been lelded rnto smaller_groups to examlne
particular- aspects of the drscussron paper to report back at
the end of the day to a plenary“5e551on “This Measure ‘has been

introduced to 0vercome the“

_nhlbltlonsiof large meetlngs where,

prepared papers, experts dnd . "leaders" mlght otherwlse
.domlnate The ‘Commission: is contlnurng to experiment with
these ‘public Semindrsand: 1deally would w1sh to. develgp means
to ensure a better-bdlance in the: debages which, in the past,
have SOﬁetimES:takenron-a“f15vour‘of”mobilised.resistance to -
reform -ratheg~than. oPen—mlnded c0n51derat10n of:rreform . -~
proposals. v s e Dmimsgoe 0 e r::,;r
r. To..gain anwinternariohei ?e;spééﬁiye:in'thewprojects

assigned to it, the pustralian Commission has secured the oo
assistance:offﬁustralianemissibps%oeerseas to-coliectrilocal
information on'the law:andiits development that-may:-be of help
in’the improvement:of.the:administration ofujusticesin
~hustralia. This is not just windodereseing. The proposals
for the reform of defamation law eontain,fas haslalready been
stated, suggestions for important reforms in defamation’
procedure which include the adoption of civil law remedies of

right of reply (droit de response} and right to a correction
order, to supplement the English common law's obsession with

money damages as a sanction.

SURVEYS AND QUESTIONNAIRES

The idea of using surveys for the purposes of law
reform consultation is not new. . Calls for greater use of
surveys in England and elsewhere tended to fall on deaf ears.
Lawyers, by and large, have a well developed aversion to the
social sciences and empirical research generally and statistics
in particular. A willingness to use surveys was evidenced by
Professor Diamond who expressed a preference for this technigue

over public hearings, although the two need not be
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alternatives, 1In the work of Australian law reformmbodies,
different types of surveys have been utilised to assist in the

gathering of relevant facts and opinions. .

For example, in the project on the reform of child welfare
laws, a survey is being administeredvto police in respéct of
all matters involving c¢hildren and young persons over a given
period. In this way, it is hoped to isoclate the congiderations
that lead to some chiidren being charged and others being
cautioned or warned. Examination of court files over-a period
of a year and questionnaries.admiﬁistered te children in
institutions and those coming before the Children’'s Court will
seeck out perceptions ©f the child welfare process as segn by
the "consumers". As Professor Diamond guite rightly inters,
they are unlikely ever to attend a public hearing or seminar or
ever to respond to a teélevision interview or radio talk-back
programme, let alone see, read and comment on a working paper
cr discussion paper.

Statistics and social-surveys. provide a.means by which
the inarticulé{e and-disadvantaged can:speak_to.léw makers.
Both for the gathering of facts and the eliciting of relevant
opinion, they have a very important role to play in the
processes of law reform. The gathering of facts by surveys is
not now very controversial. The use to which the data is put
is more controversial. Most vexed is the utility of surveys
for the gathering of opinion.

"It does seem to me that sometimes the-gathering of
opinicon of a limited group whose opinions are especially
important, can be readily justified. 1In its project on the
reform of sentencing law in Australia, the Australian Law
Reform Commission has distributed a national survey to all 506
judges and magistrates in the country. So far as is known,
this is the first national survey of the judiciary in any
English speaking country. The survey as distributed was
voluntary and anonymous. Its completién teok, at a minimum,
one and a half hours and was addressed to an extremely busy
group of supposedly conservative professionals. The questions
raigsed included uncomplicated yes/no guestions of a specific
and practical kind, e.g., "Should Defence Counsel be entitled
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as of right to have access to pre—-sentence reports?"; "Should
imprisonment for non~payment of fines ne_abolished, imposed
only for.wilful, neglect to pay,or.imposed automatically in
default of eayment?"

‘Other questions; however, were more contr0vefsial and
sought to identify attitudes to important questions of secial -
policy. These inciuded whetber.guiaelines could and. should be
formulated for the lmp051t10n of the sentence of imprisonment,
whether there were circumstances Ain whlch the imposition of the
death penalty could be . favoured, whether plea bargaining and
other negctlatxons take place and Jif so, attitudes to such. -
negotlaplons“and S on. _Queetlensﬂdireeted:at the:future of
parole, the evaiiability of obtions for punishment (including
community servxce orders) and, attltudes to the use of
1mprlsonment 1n respect. of varlous categorles of offence ‘were
all raised by_ghe.suryey, e ez

The flnal returns to the survey numbered nearly 80% of
the judges and magistrates of . the.country.. . The results are now
being submltted to.computer analy51s.q_The1r significance for
the dlrectlon of sentenclng refozm will have.to.be carefully
welghed by theq;ew Reform Cqm@%sekqn._drhemextent of the return
will.ensufe‘a clear-understanding of the-views and opinions of

'judicial officers in ali parts of Australia., Such views are
obviously important, given the mature of the process of
sentencing and the role of judicial officers in imposing
punishment. Any measure of reform which ignored or overleooked
those views would‘be likely to be of transient effect at best.
The use of surveys as é tool of reform has been well argued in
Britain where the danger of hasing law reform on hunch and
guess iS now increasingly perceived. The battle has now begun
to persuade Australians that the road to sound reform lies

through a process of empirical research and surveys.
CONCLUSIONS

This paper has outlined the new efforts being made in
Australia to communicate the problems and difficulties of the
law to the legal profession and to the community and to enlist
the support of each in efforts directed at the improvement of
substantive and procedural laws.
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The establishment of law reform bodies throughout the
Englishwspeaking world has a common theme. This is,
consultation in order to procure information and opinion that
will lead to the improvement of the law and of the

administration of justice.

The process of consultaticon was given an enormous
boost by ghe development in the Enélish Law Commission of the
working paper. 50 successful has this innovation become, that
it is a common-place technique of law reform agencies
throughout the world and is now frequently adopted by other
inquiring agencies and indeed by government itself.

To the censultative working paper, the weekend
university seminar and scholarly articles and lectures, the
Australian Law Reform Commission, and law reform agencies in
hustralia have added a number of new procedures of
consultation., These include the appcintment of a team of
inter-disciplinary_consultants, the. widespread, free
distribution of discussion papers and pamphlets outlining in a
brief and interesting way proposals for reform, the conduct of
public heafings and industry seminars in all pafts of the
country and the use o6f the printed and electronic media to
bring law reform "into the living rooms of the nation”.

More recently, experiments have been conducted with
new procedures of consultation, including surveys,
guestionnaires and public copinion polls. Special efforts are
also made to reach out to particular groups that may be
affected bylproposals for reform, including Aboriginals,
prisoners, children and ethnic or linguistic minorities.

If there is a justification for the establishment of
law reform commissions to help develop the law, it is
principally in their capacity to do a better job than other
agencies because Ehey can consult more widely and involve the
relevant, interested audience in tﬁe business of‘improving
law. Béing independent of government, they will not embarrass
political leaders by the appearance of either commitment or
_indecision on their part. But they will ensure that
controversial, difficult issues are properly discussed in the

~ammnnd b hafare rafarmed laws are nrobonsed.
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The justificaticn of this exhaustive effort of-

" consultation can be, briefly stated. It permits the gathering
of factual-information,particularly-expekrt.information.. It
secures a statement .of -relevant experiences,uespésially
experiences which illustrate and individualize the defects in
the law. It procures a practical bias in law reform pioposals
because they must,bé submitted to:the-sgrutiny of those who can
say how much the-reforms will.gost and-whether-or not:they will
work. It gathers commentary:on:tenta&ive>idea31wﬁich allow the
Cdmmissioners,of.laW'reform_to confirm their views, modify them
or retreat, if shown to:be wrongi=-It:aids the Commissioners in
théirftask+byaaSSisting:thenclearergpublic af;iculation of
issues and arguments for and against reform proposals. The
whole process raises:the-.public. debate-about law reform,
ensureSithat—the:antagonistSmget-to:kn6w~each other., and’
usvally, -to respeCtzeachmothez*s-viawsxﬁﬁlpuraises.community
expectation;.-both-.of specific improvements to-the legal system
and routine, on-going considerationm-of law reform generallyl
Expectations. of ;the latter .may.well promote.the devotion of
nore resources:to-thngegailsciencerthanwhas;been‘the'éase in
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_Beyond these practical advantages;:there are certain
long-run effects which the procedures ¢of ‘consultation  may have,
advantageous to the law and its practitioners. 1In a sense, the
whole procedure of public debate abéut the social policy behind
the law mirrors the growing openness of government, law making
and public administfation in Western societies. This is in
turn & reflection of & population with higher standards of
general education and better facilitiés of knowledge and
information. The procedurés of open, public consultation
permit a more public statement of competing vested interests.
They tend to "flush cut" the cémpeting lobbies and to bring
into the open the social values which the law seeks to protect.

The pace at which different countries move towards
greater openness in law making and public administration will
differ according to their needs and traditions. In Australia,
it is, I believe, a healthy sign that political leaders of all
shades of opinion embrace the new philosophy and encourage its

manifestations, including "participatory law reform".
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- The accession of so many young, enthusiastic and often
idealistio lawyers into the legal professicon brings in its
.train the danger of Disraeli' s "two natlons" It is impprtant
that lawyers of the shopfront and in the community legal
service and lawyers of the publicly funded Legal Aid
Commissions should.ceontinue to see themselves as part of the
one praofession with,law?ers7of the established firms and
leaders of the Bar. There will be more chance of communication
and less danger of bifhrcation‘of our profeqsion'if it is
accepted that EffeCthO means exist to rlght wrongs in the law
and that regular, rout:ne machlnery cx1sts to identify
1njust1ce in & publlc way "and to- argue in the public forum for
the“cure.. The alternatlve to this is the despair that our
'legal systeﬁiis beyond redemption, that it perpetuates
anUbtlce to the poor, dlsadvantaged and underpr1v1leged and
that means are not available to rectxfy demonstrated wrongs.

A lastlng value of law reform comm1551ons may be that
by 1nvolv1ng the communlty and tbe legal prof9551on together in
the 1mprovement and modernlsatlon of the law, they .contribute

. to the stability of SOC1ety, ‘The Rule of Law, that unigue
feature of the Western community is, after all, only worth
boasting of if the rules which the law will enforce are just

and in tune with teoday's society.

FURTHER INFORMATION

For further information on law reform in Australia write to:

The Australian Law Reform Commission.
9% Elizabeth Street,

SYDNEY. HN.S.W. 2000
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