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COMMUNITY LEGAL EDUCATION BECOMES'FADISHV

A seminar on community legal education organised by
the Commonwealth Legal Aid Commission is something of a turn up
for the books. It arises, naturally-enough, out of the
statutory guty imposed on the Commission by s.6(h) of its Act
which obliges it :
“to advise the Aktorhey—ceneral.as to the edbcatibnal
'progrémmes that would be effective in promoting an
understanding by the public, of by sections of the
public that have .special needs 'in this‘rrspect, of
their rights, powers, privileges and duties under laws

in force in Australia”.

It should not be assumed that the merits of public legal
educaticon are undisputed in Australia. There is recent
evidence to the contrary.

One ©f the few statutory authorities in Australia
subject to a "sunset clause" is the Law Reform Commission of
Tasmania. That Commission has had hanging over it, since its
establishment in 1274, the Damoclean sword of a stétutory life
of five vears only. The period will expire in July 1979.
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In early 1979, the Tasmanian Govérnment presented
legislation to establish the Tasmanian Law Reform Commission as
a permanent authority. But the legislation also contained a ]
novel pro&ision which became a focus of controversy when
presented to the Tasmanian Parliament. It proposed that *
améngst the duties of the new permanent Commission there should
be added a special duty with respect to community legal
education. Clause 7(b) of the Bill envisaged a power :

;to carry out or arfange to be carried out such
education of persons, whether at school or otherwise,
in order that the purposes and principles of the law
applicable to [Tasmania] may be easily understood by
persons without legal knowledge or experience."

When this legislation was introduced into the Tasmanian
Legislative Council, opposition was expressed tco making the

' Commission a permanent body. Instead it was proposed that the
éommission‘s life should be extended for a further five years
only. Even greater oppositjon was voiced against the proposal
to confer onfthg'Commission a role in respect of ledal
education. . ’ ' )

The Tasmanian Gerrnment explained that its intention
was to introduce a working knowledge of ‘the law in the High
School syllabus and to give the Tasmanian Law Reform Commission
a function in that regard. These extra functions were described
as "ludicrous and ridiculous in the extreme" by the Opposition
Whip, Mr. Pearsall. As reported in the Hobart Mercuryl, he
said that teaching the law at schools might encourage young
people to take it upon themselves "to be their own lawyers".
Their newly-found knowledge might get them into "all sorts of
trouble®, he declared, particularly with finance :

"People will get themselves into mﬁjor contractual
dangers with a basic insight into law. They will walk
away thinking they know sufficient about the law and
do things themselves".2



This view carried the day and the subclause was deleted from
" the Bill. The decision has yet to be made on whether the life
of the Commission will be.extended. ;i.uin yl.o sonvarped

_ It;is_ineﬁi;éble;ﬁhat,-whéthér a specific‘prqvision is
made .in their .statute or .not, law;:efqgm{gpmmiggipnsiwi;l
become involved, one way or the other, in community legal
education. In 1978 the role of the Australian Law Reform
Commission in legal education was referred to in what remains,
in my view, the .most .importapt, review of community legal
education in Austra;ia.3._l o o
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also provide valuable

"Law feformuécﬁiviﬁiés éaph
inféfmééion and prééticaldﬁxaiqing in the mysteries of
the law. The A.L.R.C. with its emphasis 6n socially
oriented references and its practice of pursuing those
matters in a very.public¢ way.through media publicity,
the encourazgement of submissions from interested

.. barties, byp;ggrneariﬁggbaQVQE;isegzgs.such and the
extraordinary.round of_confe;enée lecturing pursued by
the cu;rentéchairmap_:ﬂ._haﬁvrgésed“public.interest
"and involvement in law réform as never before.  These
are commendable initiatives which could well be
emulated by other.State law reform bodies. The
A.L.R.C., perhaps udnintentionally, has done as much in
C.L.E. as any other legal.institution in the past two

years".4

I say nething of the tribute. However, the allegation
of unintention is not accepted. At least so far as the
.national Commission is concerned, the Commissioners saw it as
one of their functions to raise community consciousness about
the 1aw,‘its problems and defects. By doing this, specific
proposals for law reform are better understood and expections
of actual reform and orderly change are raised. Such
expectations cafry with them the imperative of modernisation,
review and simplification of the legal system, which is the
statutory charter of the Commonwealth's Law Reform Commission
and of its sister institutions in the States.



The intentions of this paper are modest. Community

" legal education having become suddenly, and somewhat
unexpectedly, a matter of debate and controversy, it is
necessary to outline the impediments that stand in the way of
the advance of community legal”education in Australia.“A short
outline of current, relevant developments will be sketched. A
few proposals will then be outlined. The paper will close
with a number of comments about the possible role of class
actions in preventative legal aid. This last topic is of
special concern to the Australian Law Reform Commission which
has a reference from the Commonwealth Attorney-General to
advise whether class actions should be introduced into federal

jurisdiction in Australia.

THE IMPEDIMENTS TO C.L.E. %

. -

How does it happen that community legal education is
suddenly in the newg? Until recently it was a prefoundly
unimportant "non-issue". The legal profession was
.unenthusiastic agoﬁt,it. Lawyers tended t¢ be, generally, a
conservative group,.unsympathetic to any but the most technical

‘Teforms of the law. - ; Pl

The studies done"by John Goldring suggest that the
great majority of lawyers still come from a highly limited
sociojeconomic group in the Austraiian community.® The
background, training and education of lawyers and the nature of
the legal discipline all tend to encourage the notion that the
law is a mystery that is and should remain the possession of a
special "cult", whose members have been initiated in its rites
and are familiar with its dogmas. These fancies are encouraged
by the extraordinary dress into which many lawyers must bedeck
themselves, in order to perform their routine daily tasks. It
seems to me to be an extraordinary thing that today most
barristers and judges are still wearing 17th century periwigs.
These relics of'by—gone times serve to distance and even
sometimes alienate those who practice the profession of the law
from those outside the charmed circle. 1T believe this

alienation is unfortunate. It inhibits the recognition




inctuding within, the. profession of.the social utility of the
law and its practitioners. ;. It.deflectsiattention from the
positive. force.which the laﬂhqap_ﬁe_fog_the orderly change of
our society.vl e -

Vit ot BRI e

: Some wtlters .have asserted that Lhe ba51c 1mpedlment

lnterest whlch the lawyer has to preserve Lhe monopolles and
economlc .advantages that Jwere in some cases ‘hard won and which
will not readily . be. releasad 5 But quite. apart from
xmpedlments of thlS kind, from w1th1n the, legal<profession, _
there are other 1nh1b1t10ns on*the advance of communlty legal
educatzon. Our statute law is obscure to the pOLnt of
in¢0mpsehen$%b;llyy_oq_ogcas;ons, not only to the-layman but
even to the lawyer. Commenting on recently enacted fedecal
legislation, oge'obeegfe;*geegggbeﬁmegr;mpo;tant Commonwealth
Act in terms that e%e'hégg}& ﬁ?efee#ing{ Egt qually”applicable

.__"BeﬁéPﬁﬁan.Fhe pressures gnder whlch they must work,
Q;heyﬁteng_to develop habits in drafting which, though

uncondusive to clarity and simplicity, are unlikely to
be modlhled because Parliamentary Counsel so seldom .
have the time to make a thorough review and
reappraisal of established draft practices. Some of
the habits which have been entrenched in this way are
the tendency to use participlee and ablative absolutes
instead of indicative verbs, and the stubborn refusal
to break a subsection into two or more sentences. This
latker pratice in particular, which produces what must
be the most breathless, tedious and confusing
legislation in the English-speaking world, is not
explicable on the grounds of ancient practice ..."7

In addition to these defects of laws made by Parliament, the
language in which judges couch their decisions is often unclear
to the lay reader. Lengthy reference to legal authorities and
©ld fashioned or Latin expressions may'sometimes divert
attention from.principles and .concepts.
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To these impediments to understanding must be adaed a
further obstacle. This is the freguent unavailability of the
léh, to practitioner and layman alike. The statutes of many
States of Australia are difficult to obtain. In some cases
they are not available months after they have begun to operate
as law. The subofdinqte legislation (regulations, ordinances
and by-laws) is even more difficult to secure. The
availability of decisions of the courts to ordinary citizens is
limited. I have previously pointed to the fact that the costs
“of getting access to the decisions of the High Court of
ARustralia, the third arm of governmént of our country, are
high, if not prohibitive.8 I believe it is not unreasonable,
at a time. when subétantial funds are being sﬁenf on court
buildings, to call attention to the need to supply and
distribute the intellectual product of the courts, in a form
that can be readily appreciatéd by the community. I refer to
the decisions of the highest courts,.which are reported in an

ill-balanced and even inaccurate way.

I hqve no doubt that we will see in the next few
decades a grﬁwing ﬁecogﬁition of the increasing literacy of the
commurity and its legitimate interest to have ready access to
the law, whethar made in Parliament, the courts or elsewhere.

I believe that courts will appoint officers whose task it is
accurately to summatise important court.decisions and to
explain their significanée to the'average citizen in an
interesting way. If this were done, I have no doubt that it
would encourage the news media to a greater reporting about the
law in the courts. I see nothing inconsistent with the proper
dignity of courts and the solemnity of the law for court
officers to outline and explain court decisiéns by the modern
means of communication, inciuding the electronic media. Why
should the law's means of communication be limited to the
printed word when direct, oral communication of other
information is expanding in every other discipline, with the

aid of telecommunications and electronic .facilities?

Without ready access to the law, arknowledge of what
the law is and what new laws are made, there can be no proper



understanding of c1v1c rights, powers, pr1v11eges and ﬂutles
The first step, ‘then, “in communlcatlng 1nformatlon about the'

P

law is a concentratlon upon “EHE méans of communlcatlon‘ FUAtil
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lately, thete Tias Bedn nd great 1nterest in the}technlques of

communlcatlon. The v1ews exp:essed ln the Tasmanlan Parllament

machlnery by whlch 1% 15 made and éﬁangeﬂﬂ"Though there are
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a society" regulated by plollferatlng lawsﬁ{w1thout any
knowledge of their' content, vet Fi¥ed with-a presumed knowledge
that reguires obedlence to their minutest detall. Thi5'

seminar, and the statutory prOV151on £ro
19, I believe £resi eFiliened that W’vle#’Ls e the‘ﬂ
ascenddnt., increaslnglyf'the Guedtion ¢ whéther"legai
education ofF the cbmmunlty but"tb what extent and how 1t should

s Fig

be achieved.

NEW MOVES TO C.L.E.

Apart from this seminar, there are many signs of the
changing'attitUdés. The teaching of law and law-related
subjects in schools is a growing, busy réality in the school
curriculum of several States.'The publication of periodicals
such as Legal Eagle, the Legal Service Bulletin and the Law
Reform Commission's quarterly bulletin, RefOLm, represent
efforts to bridge the gulf between the law and its

practitioners, on the one hand, and a wider interested
community, on the other. Production of the Legal Resources

Book by the Fitzroy Legal Service and the Redfern Legal Centre
has been a remarkable success in providing relevant information

about recurrent gdaily legal problems.
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The legal profession itself is changing. Lawyers arce
" taking their part in teaching lawto schoolchildren and

laymen. The Australian Legal Education Council has established
a sub-committee comprising Mr. Justice Samnels and Professor
‘Lindgren. Their task is to examine ways in which. the organised
legal profession throughout Australia can take an appropriate
part in promoting community legal education. A draft
discussioen paper circulated in August 1978 expressed a rather -
cautious view about the role of the Australian Legal Education
Council. However, later, A.L.E.C. appears to have takén a more
positive view of its own potential'roleﬁéﬁd"of'the
responsibility of lawyers in the busine®sof community legal
education. Whilst that business is not'dﬁiob for lawyers only,
the abandonment, by lawyers of any role in this connection would
be a great misfortune and an cpportunity  lost. The objects of
A.L.E.C. are, among other things, "to provide a forum for the
exchange of information and ideas on legal educatiom ...".
Whilst it ﬁay be entirely. understandable that.the first
priority of the Council is the actual training of members of
the legal profession, to confinme its functions to this question
~and nothing more, weuld profoundly disappbinﬁ those who loock to
léwyers to take-a useful initiative in facilitating and
advancing knowledge in the lay community of the law and its
machinery. It might also pass the pfoblem'over to others who,
without the help of lawyers, are less well prepared to initiate
and promote an effective programme of community legal education.

Although I understand that A.L.E.C. has now adopted a
wider view of its mandate, it would appear that this subject
has been accorded a faily low priority. I regard this as
unfortunate. -At Jeast two other well-gualified committees have
locked or are looking at the structures. of professional legal
education. The committee chaired by Sir Nigel Bowen has lately
delivered its report. A further committee constituted by the
Chief Justice of New Scuth Wales (Sir Laurence Street) was
established in November 1978 for the purpose of :

"Co-ordinating and rationalising the increasing
activities in the field of legal education in
[N.8.w.]"2



The committee is chajred bf the Chief Justice and is known as
the "Legal 'Education Consultative Committed™. ‘Thé Charter of
thercommifﬁée-igtﬁo?“Edkeﬁunderfconsideration-and*express
opinionsTupon any Watter ‘afféctinglégal education in'New South
Wales". -Although it is corfined'to New South Wales; its
consultative ‘and advisory role will be of considerable national
interest. . "I February: 1979, Sif LaGréncé-Street infdrmed me
that tﬁewcommitteé would -interestiiitdelf In ‘the "broad and
important question" of community legal"education. ‘The prospect
oflplaying“awrole in.-both the .formalised area of secondary.
education and the more-general ‘drea ¢f:ongoing legal educatipn
for lawyens and laymen-alike was-considexed-attracp}vea on 20
March 1979 a .special subrcommittee:on communijy, legal -
education.was-appointed.. .Mr. Justice Samuels was mnamed as
chairman 'of :the.sub-committee. Because of .the activities of
Ehe.Law“Féundation:of-New South "Wales in this .field, Mr. T.
Purcell; thé Executive ' Director, -was also -appointed.a member.

There are two other membergi i@ r= . iadinutas
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It Has-been safdfthat’the'genf&S“bf“the*
English-speaﬁfnq.peopLe?isitheib?capacityﬂtdfmakéﬁdifEitult
tasks routine - generally by ithe -dréation of a committee. We how
have many committees within ithe:legaliprofessien..*It is to be
hoped that they will do more than just talk. I realise that
none of the committees of the legal profession has available to
it regular.and substantial funding. A.L.E.C., for example, is
presently serviced by administrative and secretarial staff
supplied by the hard pressed Secretariat of the Law Council of
Australia. It does not have available to it, for example, the
research and other facilities available to an eguivalent
professional body in the United States which has a étaff of
five gqualified people working on community legal education.
Nevertheless, access to the law.is something about which many
laymen feel powerfully. I have no doubt that, if the will were
there, funds could be secured either from within the legal
profession or otherwise, to establish a small national unit to
co-ordinate work on community legal education, now advancing
unevenly in different parts of the Australia. This is a task
that goes beyond the Curriculum Development Centre, for it is
not simply a task of school or other formal education.
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The inguiry by the Hew South Wales Law Reform-
Commission inte the future organised and tasks of the legal
profession is plainly relevagt here. The Cofimission has issued
discussion paperslo’tentatively recommending, amongst other
things, the creatisn of a community committee on legal
services. This would be an independent body having up to 31
members nominated by variousz consumer’, ethnic, trade union and
other groupé. Its functions would . be to respond to consumer
aspects of the administration of-justice. " A similar proposal
for district boards was made recently by the Royad Commission
on the Courts in New Zealand. Amongst other functions, the New
South Wales Commission envisaged that the committee could have
a role in law reform . C

"Law reform commissions are frequently disappoipted by

the small.amount of discuséion which their-propasals

-evoke, even when their potential impact on the genéral

community is considerable®. This may be because most

laymen are daunted by technical legal guestions. The
committee would have some accumulated expertise in

. legal matters and might often be a useful sounding
board and source of ideas for, and critic of, the Law

Reform Commissions".ll

This proposal and the noticn of léy participation in setting
the standards for the legal profession, through its
disciplinary bodies, seems, in principle, to have gained
widespread accéptance throughout Australia. The notion of
introspective professions looking only to their members for
standards and common interests appears to be on the way out.
Without debating the many controversial proposals put forward
by the New South Wales Commission, it is perhaps significant to
note that the New South Wales Premier, Mr. Wran, told a law
graduation ceremony at the University of New South Walers that
the public woulé no longer accept "special pleading" from the
legal profession. A1l professions, including the law, he
declared, were the product of massive public investment by
governments and taxpayeré
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"Workers' . compensation,. third party:insurance,
-nconueyancingq—wultimatelyh;hese a:e”all_métters where
the public.foots:thecbill.. These.are,akl.reasons,.

thereforey why. thexquliduwiilydemandaandqhas the .
right to demand, a much.greater degree of public
accountability from our~profession than ever before
..: 1t.might be quite. offensive for some of us to have
their profession depicted as one of ‘those -industries
where. the,consumer .-has any. rights at.all.... The fact
isy of .course, that clients.are consumers and they
“have rights inﬁthat,rolg;aagmgquqg consumers  of any

- Product.Or . ServiCe e v - Dt .5 o

The New South Wales Law Reform Commission inguiry, the
committees specifically-looking:at community-legal..education in
schools and -elsewhere.and the great . .shift.inatheccompesition of
the legal professipnnoﬁ.Australia:towards younger members, are
alil de%elopmentSuthat promise. a:more éyﬁpathetictrelationship
between lawyers and the»communitycithhé future.... The fact that
there are maﬁy;lawyens;nowuwho;gannqéngacure:"premium work" in
the profession and.that-an increasing.band of young lawyers
choose to pursug;a mone.imaginative and lesgs.rigid career than
in days gone by, will:probably .ensure a number of trained

“lawers take an active, professional interest in legal education

of the community as a whole. I am not unmindful of the
criticism of lawyers as educators. But it seems to me that
lawyers should be taking an active part in interbreting their
profession and its percepts to the community and in learning
from the community the inevitable criticisms that will come
from knowledge so that these criticisms can be recounted to the
profession and to lawmakers. i

_INFORMING PEOPLE ABOUT LAWS

In addition to general community legal educaticon, and

-activating the debate about the law, its purposes and

defects,there are a number of specific things which governments
can and should do to promote an understanding in the public of
rights and duties under the law. -
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The most obvious is to inform people of rights, so
.that the mind can be activated to them and advantage can be
taken of rights conferred by law or compliance ¢an be secured
with dﬁtieé imposed by the law. It should not be necessary to-
'érgue that if a person has rights, -he should be made aware of
_then. Whether, onee he is informed of the rights, he will bave
the determination or wisdom to pursue those rights, is
something which no iaw can fully ensure. ‘It is a hollow
gesture to confer paper rights by statute and then to do
nothing to inform peéple about those rights. Fortunately, this
truism is gaining more widespread acceptance in law making.

If we take the criminal justice system, it must be
frankly acknowledged that much advantage has been taken of the
fact that important rights are not known or understoocd or are
hot taken advantage of; One writer has described this
situation thus : el e o o

"1f warnings need not bé given, the intelligent are
favoured over the ignorant, the rich over the poor,
the - habltual offender ‘whé has learned his rights from
experlence over the 690551b1y innocent} first
offender",13

In examining the rules that should be observed in the process
of criminal investigation by Federal Police, the Law Reform
Commission came to the uncomplicated view that consigning these
important rights and duties to rules made by judges in 1912 and
1918 in England, to obscure case law or unavailable Police
Commissioners' instructions, was just not acceptable in today's
society. If the rule of law is to mean anthing, such rights,
vital to a free society, should be readily available in an
Bustralian statute. Of course, it is difficult to spell them
out, to summarise them and to set them down in succinct and
readily available prose. But to abandon the attempt and to
persist with hidiné away these rights and duties in obscure and
unavailable sources, is gquite indefensible. This view has been
accepted by the Commonwealth Government. Its acceptance is
signalled by the introduction of the Criminal Investigation
Bill 1977 which is the first attempt in Australia to spell QUt.
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these important ridhts and. duties and to. collect them in an
Australian statute,-available~to allunSenator Durack, the
Commomwealth Attorney~General, ‘has announced his:intention to’
reintroduce the-Criminal-Investigation Bill™ih 197914 =

apart from availability, in the form of a statute that
can be purchased, roreé must be donél” The Law Reform Commission
concluded that -nocririnal Jjustice” system déserbed3respéct, if
its wheels were turned by .igrorancé’ r -wi oo ST
"There can'be little argument: about the injustice
involved ‘in capriciously determining who shall enjoy .
[particular tights] by critéria which 'have nothing to
'dorwithnmerit,nneed,=désert”or'anyiother factor which

could ‘tonceivably be relevant®.15"

Having reached this view, the Commission recommended that
‘persons under restraint by the Commonwealth's police should
have the right?to*be@inﬁdfméd:bf'tHe*offenEé’fOf'ﬁhiéh they are
arrestedl® and of their entitlements whfisfrbéing'qUestidned

or under reséraintr"ggain;ﬂtﬁese*prbposaléwweréiécceéted by the -
Criminal Investigation-Billwx ‘Not only must-the police officer
give oral warnings, !4s at present. The Bill provides that where
a person is to be -charged or summoned, a written caution must
be handed to him, in accordance with a precribed form and in a
language in which he is fluent{ which summarises his principal’

rights namely

* the right to silence

* the right to communicate with a lawyer; and
* the right to communicate with a relative or
friend.l7

The Criminal Investigation Bill requires the Minister to keep a
list of lawyers who are willing to assist people under
restraint. This is to be done in consultation with the
professional body or bodies representing private
legalpractitioners. A copy of this list is to be supplied to
an accused person who is under restraint and who wishes to
communicate with a lawyer but doeé not know 6f a lawyer with
whom he could communicate.lB
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Special provisions are made for interpreters for
persons not fluent in the English language,lg children20
and the provision of a prisoners' friend to certain Aboriginals

and Torres Strait Islanders, 2l

The criminal investigatiosn process puts the liberal
values of our society to the test. HNot evervbody will agree
that the important rights al:eady conferred by our legal system
should be collected in a single Act and made available by
positive notification. A committee in Victoria has recently
céntested this notification of legal entitlement. One judge
has criticised the proposals of the Law Reform Commission and
the terms of the Criminal Investigation Bill as haﬁing treated
the privilege to remain silent "as though it were a right of a
positive nature to be 'enjoyed' as a perquisite of citizenship
such as ‘a right to vote or the like .22 It was suggested
that the Commiésion and the Bill had erred in "Faking pecular
pains to ensure that suspects do--not answer police
questions".23 - . . .

I regret to say that_I‘do not £ind these criticisms
persuasive. With few exceptions, it is generally acknowliedged
that most people under interrogation are not aware of their
rights. Those who do know them are genedrally the educated and
the experienced criminal. Resisting notification to people of
the rights and privileges under laws already in force in
Australia demonstrates the ambivalence of our legal system
towards individual rights. The real fear, generally
unexpressed, is that a genuine notification of rights will dry
up vital processes of police interrogation: Empirical studies
suggest that too much should not be made of this fear. Whether
for reasons of resignation, shock, embarrassment or relief,
suspects continue typically to confess. Notification of rights

has only a marginal effect upon the propensity to assert rights.

In any éase, as it seems to me, if the-real fear is
that the right to silence will be unacceptably enforced in
practice and will have upacceptable results, it is this right,
rather than notification of it, that should be criticised.
Resignedly to accepi that the "weak and ignorant" are
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dlacrlmlnated against by the law, 15 to perpetuate a dangerous
hypocrisy and 1neqda11ty 1n the appllcatlon of, our laws It is
heartenlng to see that COmmlSS}OH McNee of the Metropolltan
Police in London has hlmself come out in favour of a2 written
notification of rights. 24

"About the contledence-ef the pr1v1lege of 511ence and

the rlghts agalnst self 1ncr1m1nat10n, thece may well
_.be room, for legltlmate dlspute. About the need to take
A'rlghts serlously and 1nform people of thelr rlght
,“whatever these, may be determlned to beu.the;e should
Vbe no debate"

-

NOtlflcathD of rlghts and dutles 15 not conflned ‘nor ought 1t

to be,:to the crlmlnal law._ A recently dlstrlbuted

consultatlve paper, 1ssued by the Adm1n1$trat1ve Rev1ew Council
‘of the Commonwealth26 dealt w1th :eform of the. procedures of

. i ugrthat the extent to

eppeal agalnst adye:se

5001a1 securlty appeals

whlch c1tlzen5 w1ll use thelr r1ghts t
social security decisions, wzll depend, in pert dpon their
knowledge of those rlghts and how they should go about
exerc151ng them.u The weaknesses 1n the present 51tuat10n are
dlsclosed in the'A R C. consultatlve paper ; )
"Departmental instructions seek to eﬁsure that every
adverse decision is notified to the benefieiary
concerned. This is largely, but not completely,
achieved, the degree of notification varying among the
States. Cessation of payment because of failure to
lodge_an income statement or a medical certificate is
not notified to the beneficiary. Currently where
notification is given the reasons stated for the
decisien is generally uninformative. Sohetimes onlky
the relevant legislative provision is set out along
with the- statement that the beneficiary has no
fulf;lled the leglslatlve requirements. More often
the conclusion is simply stated in general terms
(e.g.,'therbeneficiary is not taking reasonable steps
to £ind work) without indicating the particular basis
for the conclusion. Quite apart from the needs of an
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appeal system, such reasons are, in the Council's

" Vview, inadeguate, since they provide no real
information and leave the beneficiary with a grievance
that he has not been told why he has failed. The
provision of adequate reasons by colputer poses
problems ... twut uninformative reasons are of no real
valﬁe. Beﬁter reasons may reduce the number of
dissatisfied beneficiaries who might otherwise seek

redress through-the appeal prdcess.A 1t may be noted

that the Administrative Decisions (Judicial Review)
'§g£71977 will cequire'the Department of Soéial
Security to supply on request fuller reasons than
those at present provided."27

B

-

The A.R.C,. paper recommends that notifications should state
decisiens and the reasons for them, clearly and intelligibly
and advise the beneficiary of what he can do to contest the
decision, if he is dissatisfied.28 1ndicative of the-strong
feeling in thé United States about the exercise of rights is a
decisiéh in which -one Federal Court held- that a system designed
to provide tﬁe dpportunity to a welfare recipiént for hearing
but which built in a p%bcedure intended to deter the exercise
of that right or unduly to influence the benificiary so as to
deter him from exercising the right, was constitutionally
invalid as depriving him of due process of law.29 without
embracing such a doctrine in its entirity, the fact remains
that it is an empty gesture to confer rights without providihg

adequate means to inform citizens about those rights.

As a form of preventative legal aid, I believe that we
will see more statutes incorporating provisions for
notification of rights. T think it would be a good thing if
those most alert of Parliamentary committees, the Senate
Standing Committee on Regulations and Ordinances and the Senate
Standing Committee on Constitutional and Legal Affairs, could
include in their charter special attention to the incorporation
in legislation of obligations to notify rights, privileges and
duties. A start has already been made in the Commonwealth's
sphere, The whole thrust of the new adﬁinistrative 1aQ is to

provide people living in Australia with readier access to
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“information in the possession of government. The vital "right
to reasons™ which is.conferred by. the .Administrative Decisions
{Judicial Review) Act 197730 posits a request on the part of

the person affected by an. adverse bureaucratic decision. But
unless a person knows that he may make such a reguest {and that
it will be fruitful to do so), the beneficial machinery of
legislation may never bg'setwin.mqtipn.

Eoma B

It will not. beienough to glve notlces 1n the ueual

language which. lawyers employ.. Spec1al attentlon w1ll be
nqeded to the words. chaosen and the”formsAadopted.3l Many

legal disputes could be avoided apd still more legal rights
asserted and upheld if notification in straightfé:@afd and
simple language.became. a. commonplace of: our..legaf.system. I am
sure_that every person.involved in legél-aid:would agree that
erventiQn.and foresight.of.this, kind is,te, be.preferred to
"action in court after_the ,event‘.,~ ’

In all of the progects before the Law Reform
Commission special a}geqﬁlonsls‘g;yen?to,thg_pqp;fxcat}on-of;

rights.  Thus in the project.on:Alcohol, Drugs. & Driving .:-

provision was made, for the handing, fo.the,accused of the
print;éut of tﬁé médefﬁ Breathalyzer analysis and aiso
notificétioh of his right to be medically examined by a
nominated medical practitioner.32. These recommendations were
accepted and haveé now passed into law. The need to notify
people of the facility of.debt-cbunselling and of reformed laws
governing debt recovery and an obligation on the administration
to publicise the new laws was specifiically referred to in the
report on Insolvency : The Regular Payment of Debts.35 In

the discussion paper on Lands Acguisiton Law, the Commission

attempted to come to grips with the practical problem that can
arise when the Commonwealth seeks, under compulsory process,.to
acquire homes and other private property :

"The acqﬁiring authority is an. arm of government with
access to complete valuation and sales information,
equipped with a highly trained staff incleding expert
valuers. Yet the claimant is expected to make his
~assessment first, the authority then valuing it. If



the claimant retalns a specialist géluer he does so at
his own initial expense, paying a skilled and )
expensive expert to gather information ,already known
to the acguiring authority.., The claimant. is generally
concerned with only one claim, the authority .with
many. The smaller the claim the less experienced the
claimant the greater the chance that he will
underclaim or simply accept whatever is offered. ...
Many resumees [labéur]_unde:-a feeliﬁg of injustice
but [feel] they have no optioﬁ but to accept an
-inadequate offer. ) . .

The current procedures -developed in a different world,
i9th century Englanql “Titles depended on a lengthy
abstract, ledsehold interests were frequent and
complex, rClaimantsjq_;fre often weaithy, landowners,

and,‘most importantly, inflation was unknown. In the .

age of Torrens titles‘and computer‘lists of sales we
can do better. .., Notices of acquisitjon and of
compensation rights should be -framed in plain English
with explanatory information_including an address for
tramslation into foreign langudges®34
There are several other examples in the ﬁ}opoéals of the Law
Reform Commission.3> The common theme is the inclusion in
legislation of short, plain language notification of rights and
duties. I am convihcgd that we will see more provisions of
this type. The Commonwealth Legal Aid Commission would do well
to call to the attention of Geovernment those entitlements or
duties which are overlcooked or unknown and which emerge in the
course of litigation. There are some who fear the

proliferation of paper notification of rights. Others see such

notification as nothing more than a recognition of increasing
literacy in sSociety and a need to protect the individual at a
time of burgeoning legislation, much of which affects rights or
imposes obligations. I do not believe that it is imperﬁinent
to say that the "educational programme that would be effective
in promoting a knowledge of rights, powers, privilegés and
duties under the laws in force in Australia"” could begin within
the four walls of Parliament. One obvious way to educate
people as to their rights and duties is to ensure that they are

notified about them as a result of a statutory obligation to do-

50.



. CLASS ACTIONS AND LEGAL AID;“—:

Finally, I turn:to:a subjeéct which is under present
study in the Australian Law Reform Commission. The Commission:
has been asked whether c¢lass actions should be introduced into
federal jurisdiction in BAustralia. A class action for damages .
is a variety of representative action ‘that has developed in the
United States. It is a procedure by which.a litigant or small

-group of litigants can sue for damages on behalf of a large
number of people - -who have. a similar legal claim. Class actions
have been brought in tﬁeKUnited States ﬁot ébhsumer claims
which would never. be 1i£i§atéd for the amount .of the individual
loss but which, when agg:egatéd} represent very sizeable
verdicts indeed; Rféppnents argue that-the class action
procedure permitsuéﬁe;small;baﬂd_oﬁ”determined, courageous and
knowledgeable litigants ﬁo;éue oﬁ-behalf of,the mass of.
ignorant, apathetic or timid people for whom a. legal right to
sue is purely theoretical. : . ' :

LT sry informacfon

. The argumernts for ‘and against :the .introduction of
class actions and the impediments that exist in their way in
Rustralia, "including ‘d#pediments as fbflegal'costs,"aré
recounted in a'discussion paper'of"the Law 'Reform Commission
that will shortly be issued.36 ~Proponents. assert that class
actions represent the response of the administraticn of justice
to the mass consumer society :+ adjusting legal procedures to
deal with mulﬁiple claims in a way that will effectively invoke
legal sanctions and thereby secure internalisation of law
abiding éonduct and true observance of the rule of law

"Access to federal court is often the only way the
ordihary person ... can effectively challenge the
massive power of a modern corporation or the far
reaching power of government itself, Closing the
courthouse door leaves them no other place to go.
Nothing is more destructive to a sense of justice than
the widespread belief that it is much more risky for
an ordinary citizen to take $5 from one person at the
_point of a gun than it is for a cdrporation to take §5
each from a million customers at the point of a

pen"37 :




= 20 =

Opponents of cléés actions, on the other hand, recount the
‘windfall gains that can occur to people who were never
concerned about the alleged wrong. They point to the penal
impact of large verdicts and what is seen as the misuse of
civil law process.

If a form of class actions were developed in
Australia, the most obhvious ancillary problem that ariées
relates to the funding -of such an action. In the United

tates, the facility of coatingent Fees and the general cost
rules encourages the bringing of class actions. 1In Australia,
the .absence of conthgent fees and the.rule that the loser pays
the bulk of the winner' s costs, prov1de a 51gn1f1cant obstacle
to the effective 1ntroduct10n of class actlons w1thout special
provision for costs. Cla8s actions typlcally invelve many
‘parties, a gréat deal of time and the marshalling of very
significant resources?. Whereas it may be inappropriate for
legal aid to be made available for a smail consumer claim,
however important is the principle involved, there could well
be a more s1gn1f1cant argument for the devotion of scarce
resources of 1egal ‘aia for large cases in which action is
brought on behalf of many C1tlzens with a like complaint.

Legal aid is not an efféctive alternétive tce the mass
consumer claim. It may, however, have a role in the provision
of funds necessary to ensure litigation that is equitable to
class plaintiff and deféndant alike.

Mauro Cappelletti is the director of an international
project entitled "Access to Justice". He holds chairs in both
the University of Florence and Stanford University. He is the
convenor c¢f an international conference in Italy devoted to
improvements in the delivery of Jjustice. He has asserted that
increased access to justicé is the next stage in an historical
trend. In the liberal states of the 18th and 19th centuries,
the procedure for civil litigation reflected the
individualistic philosophy of rights. Access was a natural
right but it required no positive action on the part of the
State to secure its protection and attainment. It was
suf ficient that the state did not allow infringement of the



right. Such a notlon is modlfléd By 20th century pPopular
democracy

St L mem ot e e s

. '"Wiaesprgad literaéy,:bopulé%‘education, improved
communications and universal sufferage have made
obsolete. the old concept of a. propertled elite;
property is more evenly dlstrlbuted soctal uelfare
prograns allev1ate 1ndlv16ual dlStCESS-_ In legal
terms the flrst fru1t was provision: of legal aid; a

i soc;q} welfare mechanlsm to allow all citizens,

; whatever thelr flnanCLal 9051t10n, to enforce their
prlvate legal rlghts, to defend thelr personal
11berty, status .ang’ property Legal ald in

Cappellettl s term, the. "flrst wave towards access,

~ put them on a par. with thElI wealthler brethren but it
. dld not affect the lnterests sought to be protected.,
The “second ane“ Cappellettl deflnes as-“the geforms

aimed at prov1dlng legal representatlon for 'diffuse’

1nterests especxwllyvln the areas_ of consumet and

. envxronmental protectlonvﬁéc L maen

__a‘wlﬂer concern' better

A A

B AR

educated c1tlzen§ démandlng an 1ncrea51ng part in the

running of their society and the decisions of their
government. & more crowded affluent society has

developed idealogical causes; racial tolerance, civil
rights, environmental and consumer protection. These

interests may touch liberty or property but chiefly
they are expressionsg of the values individuals wish
their society to respect ...

Legal aid has come to Austfalia but not yet the
"second wave®. ..."

The Law Reform Commission’s project on “"access to the courts"
which deals with reduction of the ”stand;ng“ impediments and
the improvement of representative procedures, raise the
question of whether we are ready for this "second wave".
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CONCLUSIONS AND MATTERS FOR DISCUSSION

The need for educational programmes to promote
understanding of legal rights and duties is not self evident,
as recent illustreations dgmonStrate. Law reform commissions
have a special part to play in community legal education
becauée the deveIoped.methodology of institutioral law reform.
is nothing if it is not consultation. Consuiting the lawyer
and the experts is now ining way to consultation with the
wider lay community. As that community is governed by the
reformed laws, it is right. im principle and ef fidacious in

practicé that it should be consulted about their contents. -

-Wumerous impediments still stand in the way of an
effective community .-legal. education programme. But some of the
impediments are being removed and .already important first steps
have been:taken. What more should be done?

The following is the list suggested by this paper :

‘1. New attention should -be given to the language of
legislation, including federal iegislétion. No
fundamental change will be‘made to the style of
legislation and lawmaking generally until a new
approach to legal interpretation is taken by the
courts. Such a new approach might be
facilitated by a new Interpretation Act,
although this is by no means certain. So long
as legislation continues to be drawn in the
special, obscure style that is uséd at present,
it will continue to be a mystey to most laymen
and indeed to ﬁany lawyers.

2. The courts themselves are not exempt from
criticism. The computer may Eorce on judges a
different mode of expressing reasons for
decision. Legal education has a loné'tiﬁe fuse.
Education of succeeding generations of lawyers
in excessive attention to detailed authority and
inadequate attention to concept and principle
leaves its mark on the reasoned judgments of



_ periodicals which discuss.the.law and jts
«;Problems. in. frank and.simple. terms. should be

., even the highést courts. There may be no

escaping this consequence of the commoh law
method. An Australian Institute of Judicial
Administration and a gtowing sensitivity to the

‘difficulties of the consuming public, including

the lay public, may encouvrage reforms hecre.
There is a need -for court officers to be

appeointed who will summarise important court

.decisions; and explain theif_significance to the
. community. in- an.interesting, and. informative

‘WAY . Such‘explanation_shouldghot‘be confined to
_the printed word.but should use, the modern means

of communication, including television and radio.

an
=

. encouraged..and distributed outside.the charmed

circle of the legal profession. 1In this regard
the Legal Fagle and the Legal Resources Book

-desgrve specilal approbation-as models in, their

field. . L

The commitiees;established by the:legal-:.
profession.should report promptly on the role
which:;awygrsgsbauldghavg.in,the business of
community legal education.  Teachers and others
should perinvited to conéribute to the thinkiné
of these committees and seminars of interested
bodies and persons should be organised in all:
parts of the country to gather opinion
concerning the extent to which legal education
of the lay community can go, without losing its
effectiveness.

The organised legal profession in Australia

. should consider, with or without external
.funding assistance, the creation of a special

post to centralise the information on'community
legal education and co-ordinate the work that is
now advancing unevenly 'in different parts of the
country. This has been done in the United States
but not yet in Australia. It is obvious to me
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that the legal profession itself should play an
active and Enthusiastic part in the.community
legzl education debate. ‘It is heartening to
rote that in the Australian‘Legal Convention
that gathers in Adelaide in July 1979 a great
deal of attention is paid to the role of the
laymen.39

Legislation which confers rights and duties
should normally include provision for
notification of rightits, where this is
appropriate.  Many examples have been given, in-
thé programme of the Law Reform Commission, .
illustrating how this can be done. At a time

‘when Australian-Pagliaments enact more than a
‘thousand Acts a year {to say nothing of

Regulations, Ordinances and By-laws) a heavy
ddty is cast upon lawmakers to-ensure that new
dutiés and .rights are drawn. to the-attention of -
the.citizen.

The Legal Aid Commission would do well to alert
practitionerslto the provisions of s.6(h) of its
Act so that they can indicate cases that have
arisen where ignorance of relevant legislative
rights and duties might have been cured by an
appropriate thice{

The Senate Standing Committee on Constitutional
and Légal Affairs and the Standing Committee on
Regulations and Ordinances, which have proved so
protecﬁive of the rights and liberties of the
citizen, might now consider it appropriate to
give special attention to the incorporation in
legislation, where appropriate, of provisions
obliging the notification of rights énd duties.
Specific thought should be given to the role of
legal aid, if any, in representative and class
actions, test cases and other means of bringing
multiple claims to justice.

The general procedures of legal aid commissions
throughout Australia should include a
sensitivity to the reform of the.law., In some

A
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cases, specific provision is made for calliﬁg to
attention matters.in.need, of reform.40 But
even if there is no such specific provision,

"there is,little. gpubt that -legal aid commissions

and the. practitioners supported, by them, could
play. a positive and c¢onstructive role in the
improvement -of. the legal system and. of the

‘administration of justice by calling-to notice

It is
intricacies of -
necessary. The
something else.
should be. The
be done than is
conviction has

cases- which, have. demonstrated, a pergeived defect
in. the, law or .in .Jegal, procedures. . The recent’
repp:t:pﬁ;the”Sengtgﬁsgﬁnding;CQmmittee,on

Consti;utigqalwand_ngg;fgﬁﬁgiggi Reforming the
Commission.should-institute and maintain a
registggﬁgfilaﬁ,rgﬁdrqﬁgpggés}igpgér_This_is not
a new .idea,.».Judges have for, decades, in
hustralia.and elseyperg,gpompgaingd.about the
perpetqapion_QfsinjustLﬁe previously called to
attention_butﬂjggﬁ.qu;ﬁqqud?. Judges are.not
alone..in this.  "Suggestions by academics,
legislaters and.ordinary. citigens are sometimes
rememberned, but more often.not.. In the age of
computes;petmieval,‘wé.qan_dq better. The
Senate compittee has.-proposed.that the chief
suggestions .for reform should be reported
annually to the Parliament. The legal aid
commiséions could provide a reédy source 05 

practical and useful proposals for change.

not“possible to train every layman in the

every law. Wor would this be appropriate or
target of community legal education must be
Views differ as to what this “something else”
re is a'growing conviction that much more should
now done. We can take bheart that this

at last begun to be reflected in legislation.: 1

look to the day when the enthusiasm for new laws is egualled by

a passion to en
duties enacted

and those who a

sure that the chief at least of the rights and
are communicated'adequately to those affected

dvise them,

o
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