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Attorney-GBeneral's speech-

I am sure that you would want me to-rstart By‘fhanking the
Attorney-Generzl, Senator Durack, for delivering his thoughtful
address and also to thank Senator-elect Gareth Evans. We are
fortunate <*o have in the Parliament men with such a concern
for human rights ard their advancement and practical protectioh
in Australia. A&s I shall show, the points of difference between
the Attorney-General and Mr. Evans are less important than-the

points upen which they have agreed.

" Senator Durack has made z number of things clear. 1In the
first place it is the firm commitment of the Commonwealth
Government to establish a Human Rights Commission. Although the
govermnment desires to de this in consultation with the States,

and, if at all possible, with the co-ocperation and partiecipation
of the States, the Attorney has made 1t clear that the Commonwealt!

will proceed to establish an Australian Human Rights Commission
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in any event. The effort to involve the States is an inevitable .
consequence of our Federal Constitution. That Constitution leaves
with the States of Australia substantial responsibility for

the protection of human rights, including in many of the areas

.mentioned in the International Covenant on Civil and Political

Rights. It is an indication of the importénce'which the
Commonwealth attaches to the establishment of the Commission
and to the co-operafiVe'pabficipétidn76f the States in it, that
the Deputy-Secretary of the Department of the Prime Minister

and- Cabinet, Mr.-Peter Bajlev, has been seconded to conduct the

- discussions in The”Stateé;_diré@ﬁeﬁ”tbwéfds_the"éﬁtablishment of

. theé Human Rights;CommissiéﬁfT‘,, TUIT TR TTERL LS, AR -

Sgcondly; Senafor'Duraék has made -1t clear that it is the
desire of the Commonwéalth Goverhment fofsubspribeﬂto the
Intefnational Covenant on Ccivii and Political Rights. "Tﬁis has
been the declared - intenticn of-successive -Commonwealth governments,
since the'Internétibhal_Gévenant-was;negotiétéd‘by-delegations,

incluaing-éné from-Australia led- by the then Foreign Minister

. Nigel Bowen; ;waever,'the Commdnwéa1fh'is-gquily committed to

securing %he enforcement of human rights in Australia in

zccordance with Australia's own constitutional framework. This
happens to be a Federal framework and ‘the Covenant contemplates
that countries will comply with its terms, in accordance with

their constitutional arrangemeﬂts. The éfesent Commonwealth
government has made ithuite plain that it does not consider a

Bill of Rights, enforceable in the courts; as an appropriate means
of securing the enforcement of human rights in this country.
Furtﬁermore, it considers it important to keep in mind the fact
that Australian law already provides substantial protection for
human rights. These include laws of the Commonwealth and the
States, the independent position of the judiciary, some constitution
guarantee and the principles of the inherited Common Law. Yet
additionally, the free press, parliamentary government and relative
prosperity and harmony in the Australian community provide practica

protections which no paper Bill of Rights will necessarily secure.

Thirdly, the Attorney-General stressed the emphasis in
Australia’s foreign policy, upcnthe internaticnal recognition of

human rights and respect for their enforcement. This emphasis was




SLgnalled by the election of Australla, for the flrst time in
30 years, to membership of the Unlted Natlons Human Rights Commissi
The 10th December 1978 will be the SUth annlversary of the 51gnatur(

of the Un;versal beclaration of Human nghts- .The government will

-be taking steps to ensure the sultable commemoration of this

anniversary throughout Australia and the enlivening of the national

consciousness of the importance of the Universal peclaration for

" the world as well as for this country.
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Mr. Evans' speech

:;l' Senater elect Evanemade ar- numbef of p01nts thch:can be -.“
summarised thus In the flyst place, he suggested that there was
no excuse to delay:ratificayion.of the.Inteiqqtiqnel'60venant on
civil and Politicg;igiQQte, :ﬁe.saig_thatreqnsultafion with the
States might be infinitaly‘protrecﬁed and that Qe‘ran the risk,
in Australia, of so much consultation’thatfwe would still be
talking about ratification of the Covenant when ‘the Dlamond
Jubilee of its conclu81on came - round. Secondly, Mr. Evans .

said that it was not dlfflcult for. the Commonwealth to proeeed
1mmed1ate1y.t0 ratlflcatlen.: The Covenant contemplated,
:_nevrtablya the partlcular problems of the eonstltutlons of
Member Staﬁes._ It prOV1ded a number of exemptlcns ) It was- in
the most genendl language. It dld not call for the immediate
implementation of all of the provisions EOntalned in its

terms. It would have no immediate, overnight impact on the
domestic law of Australia. Therefore, all time consuming negotiati
with the States, in the hope of securing total agreement on the

Covenant, was both pointless and unnecessary.

In the third place, Mr. Evans stressed the positive values
of ratifying the Covenant. Tirst it would constitute a bench mark
by which we could test ouf 1aﬁ5 in Agstrelia against an agreed
international standard . Secondly, it weuld constitute a means
of putting preseure on governments, ineluding governments in the
States, to bring their laws and practices into line with an .

agreed international statement of proper principles. -Therewas

.he declared, & need for such a faecility in Australia. The sconer

it could be achieved, the better.




Finally, M». Evans articulated the options that were open to’
government These included:

* fo do nothing- . .

%  to establish a Human Rights Commission ag a kind
of "watech dog", but lacking its own powers of
enforcement -

* piecemeal legislation to deal with particular
challenges to humaﬁ rights-

‘_“ epactment of a statment. ¢f rights or a Bill of
Rights.either-by way of-ordinéry Commonwealth
iegisléficnrOEﬁbm_aniémaﬁamﬂnycefjthe“Commpnwgalth
Constitution . T “;;m_¢=~f.

variocus - comblnatlons of of a. total combination

of all of these‘optlons, except the apthp of
doing pothing: Mp: Evans:left us.-in-no doubt
that‘he would favour a Bill of Rights,.perhaps
iﬁvcémbinationrwith sﬁecific legislation and

the establlshment of an approprlately set up

natlonal Human-nghts Ccmm1551on. el

The Law Reform Commission and Human Rights

The only mention in~Australian 1egislétion of the Internationa.
Covenant on Civil and Political Rights .].S to be found :Ln the Law
Reform thmiss;on Act 1873. Section 7 of that Act requmras the
Australian Law Reform Commission in performing its functions and
in making recommendations for reform, modernisation and simplificat
of our laws, to ensure, so far as practicable, that its proposals
and recommendations are consistent with the International Covenant.
The provision is an unusual one in an Australian statute. When
the Bill was proceeding through the Senate, it was proposed by the
late Senator Greenwocd, whose concern for human rights in Australia
is not always fully appreciated. The then Atorney-General, Senator
Murphy, adopted the proposal and it became part of the statutory
duty of the Law Reform Commission, Xt is not simply a pious’
utterance. It provides the law reform Commissioners of the
Commonweélth~with a specific statutory obligation to test all
of the proposals against the criteria laild down in the Internaticna
Covenant. In a number of the tasks before the Commission, notably

its review of motor traffic laws to deal with drinking driving and




with the laws governing human - -tissue transplantation, reference
to the International Covenant has provided specific guidance
to the Commission, which has been acknowledged in its repowts to

the Parliament.

The Attéfnéqueneral has indicated the importance which the

government attaches to specific legislation-of a practical ' -

protection of ‘human rights: —translatiig wague general- language
inte particular and 1nd1v1dually enforceable legal rlghts and
perlleges. _THig ‘has been a concern of shecessive governments

at a Commonwealth’ leveli'Th Austral1a and”la.reflected inthe

" peferences that"have been‘glveﬁ‘to fhe“la‘fReform Cemm1551cn Sy

catalogue~of these referenées “#ndibates that' thls is gso. They

Jingcludes

i

o BRI : 3 “ﬂfeﬁﬁS‘h“ troduced

CanI

Df @ mﬁnlsﬁ1ﬁg the road toll
‘haw debt laws sheuld be reformed to remove

- . Ln-the hope

i

- the p0351b1l1ty Of 1mprlsonment *for debt,

- --.. a-matten Speclflrcally,-}’fef_err_re,da.:ta,‘ln the:

. International Covenant.:. S -

Whaf laws should govern theﬂtransplantation

of organs and tissues from one human person

to another, consistent with the rights of
the donor and the predicament of the:

recipient. oo

what new laws are required to protect

individual privacy in Australia in the

computing age and in the agé of mass
information. )

% what modern laws and procedures are
required to prevent defamaticn and to
‘protect the honour and reputation of
Australians, aléo’a matter specifically

addressed in the Internaticonal Covenant.




* what laws should govern the riéht of
individuals, to sue .and their access to the
courts in Federal Jjurisdiction in :this.
country i.e. what standing should be

_required of litigants, before courts oL
will hear tﬁeir complaint. .

what” recognition, .if any, should be given

to the customary laws of the indigenous

Aboriginal pecple’ of this country.

- % what practices and entitlements should be

'observed when the Commonwealth compulsbrlly

'”vau1res property for” Commonwealth
purposes,’ T ensupe that tHe constltﬁtional' .
=~ guarantee of "Jjust terms".I% "spelt out .

in law dnd practice. "~ ) -

'represent the commitment of thémgovernment to 1ts phllosophy of
spec1flc, particular-and’ practiéﬁl pro%ectlon for 1nd¢v1dua1 rlghts
at a Comnonwea;Th ievel in Australla. “Each’ of ‘these references is

- important. . But no peference is more significant £6h the practical
protection of human_righfs than the one given tc the Law Reform
Commission by the Labor Government and acted upon by the present
Liberal/National Party Government im the criminal Investigation Bill
1877. In 1975 the Law Reform Commiséicn;roduced its report
Criminal Investigation. That report proposed the enactment of
Commonwealth legislation which would colleet in an Australian
statute for the first time, the rights and duties of suspect and
police at that time most critical for the human rights of a person:

~when he is inveolved in the criminal investigation process. The
Law Reform Commission's report annexed a draft Bill. With some
modifications, the government has proceeded to introduce legisglation
based upon that Bill. The Prime Minister, Mr. Fraser, rightly
declared to the Australian Legal Conventicon that:

"The basie purpcse of this Bill...is to codify

and clarify the rights and duties of citizens

and Commonwealth Police when involved in the
process of criminal investigation. This is an
area in which there has been much dissatisfaction,
considerable writing, many proposals for reform,
but not much legislative action."




Until now many of suspect's critical rights, during .the

course of criminal investigation by pclice, have been hidden away

in Rules made‘by judges in England in the early part of this

eenturny, or in Commissioners!.instructions to police officers, many
of whHich are not available upon request and are purely internal

documents. This is obviously an unsatisfactovy position from the

‘peint of view of the practical protection.of ‘human.rights, if we

are serious about them...For the first:time,-an attempt has been
made to collect. them in.an-Australian statute, that will be
available to-all Australians.soﬁthaf-thqyycarﬁlegpn?‘ét_the cne

time, their rlghts -and. duties. and ngure: ~compiiance .with them.

" The same Bill, the - Crlmlnal~InVestlgatlon ‘Biil includes-a number

of important measures designed-to afford practical protection
for human rights:- e T : ’

strict crlterla are proposed to gOVern arrests
w1thou% warrant

the rlght of aceess to a lawyer is guaranteed N

prov;51on lS made for taperecordlng or, other

_VVEPlflcath sure tle T llabl}lty of

‘only by medlcal pPactltlcners.

i

persons not fluentlln the Engllsh language are

'not to be questloned in custody except with the

help of an 1nterpreter ' )

# ¢children are not to be questloned except in the
presence of a parent, guardian, or cther like
person.

* Aboriginal Australians are not to be questioned
in serious cases except in the presence of a
"prisoners friend" or other like person.

*# provision is made for the judicial enforcement

of the new code, requiring the judges to weigh

the rights and freedoms of the: accused against

the public interest.

The Criminal Investigation Bill 1977 lapsed with the
dissolution of the last Parliament. It has not yet been introduce

However, the Attorney-Generazl is giving careful thought to the mar
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submissions and-suggestions that have been received since it was
‘first tabled. It is, as the Prime Minister has deseribed it, a
"major measure of reform”. It gives positive expression tolthe
humarr rights:of’Augtrglians and repdsés Their protectien ina -
traditional quarter: pamely the judges who have the -duty to

up hold the law, enforce individual rights, and pfotect the

community against crime.

Points of Agreement and Disagreement

- A scrutiny of what the Attorney General has sald and what,
,Senato“—elect Evans has. said will show that the points that
unite us concernlng human.rlghts are,_happlly, greater in nunber
and importancé,than the points-upon which we are divided. . This
is net surprising, but it is signifiicant andmshquld be .
. remembered, The Attorney-General and Mr: Evans agree upon three

important matters: They were:

(1} - The need for Australla to suhscrlbe te the Internationa.

- Covenant oh Civil: and Polltlcal R;ghts,

(2) . The need for nAew- machlnery in Australia to protect

human rights and to -ensure--their practlcal enforcement

and protectlon,"and i - .

(é) The utlllty ‘of a Human Rights Commission as part of the
new machinery. Mr. Evans expressed some- caveats about
the effectiveness of the proposed Commission. However,

the precise form of the Commission and its proposed

functions are now under review. The need for a "watchdo,

testing Australian legislation by the benchmark of the
International Covenant on Civil and Political Rights wWas

agreed to by both speakers.

The points of difference are pefhaps less significant. Lord
Hailsham in his Robert Menzies Memorial Oration stressed the
'importance, in a democracy, of fostering different points of view.
But he also stressed the need for promoting certain matters beyond
the party political debate. It was important to ensure avoidance
of any form of dictatorship by the "transient majority". The test
for a society is the way in which it respects the rights of
individuals, including unpopular, minority atypical individuals.
I believe there is much ‘wisdom in_this assertion. It has relevanc

for human rights in Australia. Whilst our leaders, including
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i?,' ~ Senator Durack and_ﬂp.Eyans;disagrge_ahout;detﬂiiﬁmmtheir talks

today iilustrate that they ane iﬁ_brdad”égneement uporn the most
important, fundamentals.. LT have‘previously suggesté&-that +hfs-
.represents the precise p051tlon of human rights, in Australla. Whil
we may dlsagree about detall most of ‘us, 1n the Australlan -

community, are unltegmﬁpiour understanding of fundamental human

rights and of the need to uphold;fhem and protect them.

the tlme they have glven to

in this countny 1f gpr”leagershcontﬂnue t
- SenSltlvely and constructlvely to the protectlon of human rights,
as Senator Durack and: Mr.Ebvans have..done- ~EOAaYgr . L e ete i
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