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PUTTING IT IN CONTEXT

- "Self-Regulation" is in the news. An entire report by

L

B the Australian Broadcasting Tribunal was last year directed at
oL the concept of "self-regulation" for Austraiian b;oadcasters.l
: Eere was a new industry, with a new'grdup 9f participants
ﬁﬂ enjoying considerable importance in our society, calling for
‘ "self-regulation" in the place of detailed ahdAspecific
regulation by others. In its report, the Tribunal points out
that many witnesses and submissions : . .
“seemed to assume that we were canvassing the
possibility of abolishing all rules for broad-,
casters. We had to constantly remind people
that 'self-regulation' was not synonymous with
‘no regulation' ... We defined 'self-regulaticn’
as a system of participatory regulation under
. which broadcasters, through their industry bodies,
would develop advertising and program codes
which would be endorsed by the Tribunal and
policed by the industry bodies with the Tribunal
as the final court of appeal;'.2

1. ?ggtralian Broadcasting Tribunal, Self-regulation for Broadcaste:
7. :




In the end, the Tribunal came tc the conclusion thabt :
"a self-regulatory system could not be applied
in all areas of-broadcastifg bécausé of the -
natural conflict between the needs of commercial
organisations 'drd thetintérests of the public.
The community. ¢o0ld not’readonably expect the
broadcasters to immediately regulate themselves
in such areas as Australlan content, children’s
programs or’ advertlslng, where thelr
necessary and justifiable desire = for profits

tﬁe;

copld be inconflict, wifhy

cknowledged

socikal responsibilities"s
Othér reasons were referred “to to explain why "self-regulation™-
in totaiity could not be accepted. Amongst these were the
con51derable and concentrated power of” those controlllng the
medid 1nﬁustry and the possmblllty that the‘ ‘natural self-
interest” of such persons "could be in conflict with the interest:

of the cOmmunity".4 -

Hav;ng stated these and other reservatlons, the
f-modanion’ ls o ig tie Tu L AN onT Loyl
Broadcastlng Ttlbuﬁal nevertheless came to a conclusxon that
SNt
regardless of any detalled procedures lald down for the community’

I ] e

regulatlon of tﬁe Lndustry, there must be’ "some means of'

establishing and ma1nta1n1ng a more dlrect accountablllty of

hroadcasters to the public" : '
"We concluded that if broadcasters are to be
genuinely accountable it is essential that some
performance criteria be formulated and made
public. We have therefore recommended a measure
of self-regulation in some areas where the
industry will fermulate codes of behaviour ...
The Tribunal believes that total self-regulation
for the broadcasting industry is a worthwhile
and atteinable gacl. However, there is some

disagreement among the members as to the measure

3. Ibia, 7.
4, Loe eit.




of self-regulation-whicH is accéptable to the

‘ Australian public at this time. In short, the

S = - majority. «x. do ﬂ@twbelieyewtﬁagnthe broadcasting.
- industry has_shown itself, eithef through its -

past performances, or in its current submissions
to.us, capable of grasping the whole nettle of

e - self-xegulation at orices .We do not.belikve that
they have convinced.the publié that they are yet
willing to. put “the public interest above. their
selfi-interest at?all;timeé,mhln,oﬁherﬁ&ords, we
axewngtxgersuaded;thét_therbroadcasteréhyil; always

act in accordance wifh,the concept of "the public

good" if, by so doing, tﬁey cut aéross their own
einterests and EiminishAtheir‘brofits.~ We have
:-not heard any-evidence te suggest that broadcasters’
hé;epsought any changes to the broadgasting system

in the past which would be wholly in the public -
interest and we do not believe that it would be
in the public jnterest to give them, at -the present
. timé;.alluthat they ask.?gr, N .
- In the regult, the majority proposed the development-of

responsive self-regulation in many areas, whilst reserving others
(such as children's programs, local content and édvertising) to
"binding obligations” laid down by external authority.

It will be observed that it was generally agreed that

"éelf—requlation" was worthwhile and desirable. . The alternative
of "public regulation" by public authority of some kind, was
regarded as less desirable. But the preferred system could only
operate where it was a means to the attainment ¢f the general
“public good". The potential for‘cohflict_of interests and

a poor perception of the public good was plainly .recognised.

As will be seen, these concerns of the Broaacasting
Tribunal are the recurrent concerns of those who in- the past
and at present,scrutinise the accountability of the professions.
Even the "learned"” and well established professions are not

immune from this debate. The rapid development of other speciali

5. Ibid, 8.




and highly.trainéd”ém@loymehtﬁggéuﬁé i “the” Community has
simply expedited-the consideration now “being giVen'to the
accountability of the profEEsidhs™ " It™eEh 0o 1ongdr be assumed
that the comminity will'adcept;~'without 'guestion fhe degree of
self-regulation af£orded i the pastl’ ThHe same québtions as
those raised by the Broadcastlng Tribunal, and 6thersv'must now
be faced by All- profe551ons and”all th‘Call themseives

"professions”

e

A tm T s e

. Justice of“%h”’ﬂlg *Cburt ofJﬁntarlo'“Mr McRue‘r1 pht 1t th1= way =

of 5é1f~regulht10n'to-any body is that menbers '”;-
gf therbedy &dte bedt? quallfzed tGlenshre ﬁhat
proper$standaras-of-competence!and ethics E518

set ahd’ maihtained# Thére is~# cleat public "~

the > eraztiontakd baérvante of sich
I THere™ig A Fehal ¥ sk Ehat™ tHEY power

interést i5°
standa¥ds®
may be-exérciséd iﬁ*théiiﬁieféé£536fﬁthé*p%éfeﬁsioh'“

or Uccupatlon*rather théh-in that of the public,

safeguards +&F ensure”

< ithat injary-té+the public does’ "Bk arise. b o .

SRSt isk® Trequilrés' adéeguat

There aré some who say that at least in ‘respect of the "learned"
professions,we should leave well alone. °‘In a society in which
claims are made by policeman, broadcasters, computer operators

and others for "self-regulation" it is necessary to re-examine

the arguments which have hitherto been thought sufficiently

strong to warrant "self-regulation", in the established professions.
If "self-regulation” of some kind is to be allowed to the lawyer
and medical practitioner, according to what principle is it to be
denied to the grocer, the fruiterer or the taxi driver? If
"self-regulation” is to ke allowed to the broadcaster, in some
respects, according to what principle is it to be denied to
another, equally modern"profession", the computerist? The purpose
of this paper is to examine this issue, to sketch some of the
arguments for and against. a measure of "self-regulation" for the
professions and to indicate some overseas and local developments

from which a number ¢of themes begin to emerge.

6. J. McRuer, Report of the Royal Commisstion Inquiry into Civil
Rights, 1968, vol. 3, 1165.




" ARGUMENTS FOR SELF REGULATION .

Let us leave aside, at the outset the arguments of
tradition, snob-value -and "leaving well alone®.: These doubtless
must be given weight“for "reform" -dves not necessarily imply °
change. ihings.well:ordered ought not tg@ be changed, unless
they can be changed for the better.—Those who support "self-
reguiation“ generally seekK to do so, nowadays, by reference to

‘more vigorous arguments.

In the:.context of the leéai-profession;‘which is the cne
I know best, .the arguments-generally proceed thus. The legal
profession must be left to -itself; so far as possible, because
it is wvital for society to foster and encourage a vigorously -
independent Bar‘**Ther%?ls_a danger. in’ toc much public a;d
governmental 1nterference in the. organisation and dlSClDllne of -
the legal profession. Conceding a pub;lc interest” in the fair,
impartial and-rigorous-pursuitfofrpuﬁiiC"complaintsagainst
members of’ the profession,; we ought not to lose.sight of the
publlc interest” whlch also exists in the maintenance of ;
independent professionstivs fham vy Bt ey Fhe
‘There i§ ... a public interest.in the dispersal
- of social,leconomic and political powgf throughout
society. Political, socizl, economic and cultural
pluralism .2all serve to inhibit dentralised power
... Independent labour unions, churches ... newspapers
.o universities ... and professions all represent
power centres with which governments must recken.
To the extent that these groups are brought under
tighter and tighter control by government, the
potential for rallying opposition to the prevailing
political philpsopﬁy of the day is diminished. Of
course pluralism is purchased at a price.r Such
groups may mount resistance to gOVefnments which are
forward_looking, as well. as to those which are
reacticnary ... Preserving the indepenaence of the
professions (and other groups) does help to assure

the existence of a loyal opposition. o7

7. H.W. Arthurs, 'Counsel, Clients and Community'[(1973) 11 Osgoode
Hall L.J. 437, 449

I
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We are reminded:that the judges who are, ultimately (especially
in a federal system) the "imﬁartialmumpites") witﬁffhé'ﬁharge
to uphold the rul&™8f THy cones From the® independert legal” '’
professian. We niust, sbo we are told, maintain’ the object1v1ty
of the profeséioﬁ‘gnd Erphasise the' role of the ‘indépendént

lawyer as an "officer of the Eourt”, Het simply 'a spokesmian for

...... e . LA ey

the client or a toady 6 governamernt power. -

Some defenders of the present measure of self- regulatlon
in the legal” profe551on assert’tha% by'andiiarge, “he’ colleagues
of 3" prof8551ona1““a?e*generaily His® sternest critics. They are
not’ reluctant to*condemn wrongful’conduet. oA ERE contraryy ‘they
are- more knowledgeable of proper ethic¢al‘and professional ’ ‘
standards”than®the" layman’and HoTeE” severs ontilose who stray from

such” standards’

-

T TheEompTalt 18 nede” By sofe’ 1EWYETST e Rave had to
submit’ tos 12y part1c1patlon AnTERE A TFAIYE BF RheTE profe5510nal
soc1ety (incliding in--discipline)’ that such ‘participation is
a failerelt I CalLfo%nia, for-example, the State Bar has recently
been riven by ‘the  addition; By 1kgislation,’ of six "public -
representatives" on’ tHe ' twénty oné mekber Board of Governors.
The reason 'for the leglslatlon was sald to be the desire to achlen
"public accountablllty" of the Bar. Accordlng to the American
Bar Association Journmal the experiment is an affront :

“The experience in California has been unhappy,

if not teo say laced with dissention. The six

public members, all of whom are laymen, have been

charged with being obstructionists, with voting

as a bloc and with politicising the Bar's

governance. This year’s President of the State

Bar was elected'by an 11-10 vote, with all’ the

public members joining five lawyer members fo

make the majority. Many California lawyers feel

that the public members should not usurp the Bar's

right to elect its own President“.9

8. Ibid. 438. :
9. Américar Bay Assoeiation Journal, Vol. 63 (Dec. 1977}, 1677.




Critics of the system of "consumer representatives" on the .
goveirning body ‘of professional gxoups,complainéﬁ that their
presenée distorts the proper business of siich groups

—“Theebdﬁlig flembers are primarily inﬁerested

in social and political issues and ... 'when we

deal with anything~of a technical nature fegarding

tMpmameﬁtletMvakmmmmmh -
" ]—0

Y

guesti®ns and we have to educate them
As a result of the enforced partlclpation of . laymen in
profe551onal bodles, the move ‘is“now afoot’ “to seek an escape.
Some, . the: Unlted States, propose -a constltutlonal challenge.l1
Others simply propose .the-"creation -of an alternatlve and
voluntary state. assoczatlon whlch will leave the professional”
body, lncludlng the ‘layman, with only ‘a‘few basic functions,
such as_adm1551ons and dlsClpl%pe.lz There are ‘some-critics * of
the~profession who are not tog ﬁpset at this prespect. An
English commentator put it this way- e
""[Tlhe. Law- 5001ety s dual: role: of trade .union,
in rgpresentlng the interests of its members, and .
judge ... can nro longer be tolerated. . Indeed we
would hotmbe surprised if there -were not a breath
of relief in Chancery Lane were the Law Society’
allowed tc act solely as the professional bhody
for solicitors and no longer have to attempt to be
all things to all men.“13
Defenders of the present system say that it works well, has servec
society adequately and ensures rigorons standards which can only
truly be imposed by those "“in the know". -Participation in sélf-
regulation has, ultimately, an educative effect that ensures
responéibility and high standards that may be diluted by the
ignorant, or ignored by those bent on political and social, rathe:

" than"professicnal" ,gaols.

THE ARGUMENTS AGAINST SELF-REGULATION
Until lately these arguments held sway. The California

statute which T have mentioned is evidence that new demands are

10, J. Cummins guoted”"On the Defensive"in The Wall Streel Journag:
17 Aug. 1977, 9. '

11. Ibid.

12. A.B.A.J., op cit. L1677

13. (1977) 127 New L.J. 48.



now baing fell to permit,some“degree of "public parti&ipation®-
in the regulatlon of the profe551ons,_a5 a security to ensure

Ldoes, not, arise" .from the introspective

dec151ons of prqugsrggg%ssg;ﬁ:goyernmengf .What has brought

this legiélation, and calls far similar regislation, about?

it Fa

ARV TLL B

Some attrlbute the moves to. the .general. dec

respect for lnstltutlons that marks.oupﬁt;m%

&

Eados

ces. Tnis,acces

legal aid..an L a.general-rise 1n_communltyw

PR

produced the degree-
famlllarlty One wrlter‘put lt thls way . T~
"Acqprdlng to, quster Louis Harrlg, the percentage
of the\ﬁme éPgP@P%%S;FHﬁELhﬁs arﬂgqeat‘ﬁeéﬁrpﬁa S
" confidence”, in medigcine. has_declined from 738 in
1§EE-£0”42%,11£_bﬁlyﬂlBYQJ,.r. This sharp drop- is
"doubtless a.reﬁlact;on,oirthe.wallnknowqﬂdecllne
in respect for all 1nst1tut;ons srnce the“late
19605._ﬂBut fox_medlclne, the preClthOus slide.
reflects what happen@ when anincreasingly.. 4 ;..
sophisticated publig.begins to detect falllblllty

i

in professicnals once. thought to border .on the
divine. "I don't see a deterioration in the quality
of medicine, but a greater awareness of what our
deficienciesare”, saysACooper. Amongst these is the
rising costs of health care, fueled by rapidily
rising doctors' fees. "People aren't outraged

when the guarterback holds out for what he can,

but they expect different treatment when it comes

to the doctors“."14
Other writers suggest that phe moves for greater lay participation

*in the government of the professions should be seen against the
backdrop of similar moves in soclety as 2 whole. Just as soclety
moves through a number of phases to democracy., so, it is said,
"similar strains could be traced in the evolution of the government

of the legal profession".l5 Without embracing this analogy

14. "The Troubled Professions" {16 August 1976) Business Week, 126,12

15. H.W. Arthurs,"Aunthority, Accountability and Democracy in the
Government of the Ontario Legal Profession (1971)"49 Canadian
Bar Review, 1, 10.
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unreservedly, the fact remains that higher standards of

- education and. knowledge im the community inewvitably lead to

greater demand for community participation in activities,
prev;ously reserved to the elite and 1nformed few. The governmen
of profe551ona1 organisationsand their exercise of dlSClpllne

over their members probably represents nothing more than a minor

species of this flourishing genus. - After all, the practice of

‘the professions is a public business. In the.dase of the

"learned” and established professions it is usually supperted,
to some - extent by statutory monopolles deSLgned to protect the

publlc agalnst,unquallfled charletans.” Furthermore,_the

‘profeSSLOns have themselves. affected thelr claip, to. immunity

from public 1nvolvementeln thelr affairs by .changes in their
activities. More and more of them are salarled officers and do not enjoy the
1ndependence of sole practlce.,lncrea51ng nUmbexs are merbers of the publid
service. The move of lawyers 1ﬁto bu51ness, the expan51on of the

pharmac1st s 1nv01venent in puzely connertaal actlv1t1es and the’ "mass
productlon" that sometimes marks nedlcal practlce today, all affect the degree
to which the comnmnlty is pmepared to acoapt substantlal self governnent of it
pmofe551onal" people..

It has to be sald that widely publlc1sed cases of

professional mlsconduct damage tHe, standing of the professions

and do a lasting harm which is difficult to measure but exists
nonetheless. The 1arge_defalcations_by,lawyérs in Victoria,

tﬁe need to seek the extradition to Australia of a number of
fleéing “professionals“,stand out. But these instances are not
confined to this country. In the United States the parade of
lawyers involved in the Watergate scandal did nothing for the
profession. The recent spectacle of the legal representatives
of the "Son of Sam” selling information secured from the client
undermines public confidence in the capacity and right of the
profession to discipline its own. Such outrageous cases are not
lipited to the legal prefession. They simply appear to attract
the greatest notoriety doubtless because of the flamboyance of
the default.

To all of this must be added a new factor. Increasingly,
public funds are now being channeled into the traditional

professionsin order to ensure greater public access to them. The
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consaquence is an inevitablé€ -one. Speaking of the’situation in

England, Professor Michael Zander put it this way :
"The'importaﬁde~0f=?.QJextérnaléconErols-isl. . .
of course,: increased by the :volumg of publip' o
‘monies how applied to legal serviges. In 1975415-'
the fees'paid to: private:practitioners outiof the.
publie. purse: aggregated some H77m (B31lm for civil
legal aid and legail advice. and assistdiice,; B32m - .
for -criminal legal-aid‘'including magistrates'-.

- ':-'-‘iliﬂs_-ct-ju-rts’ rand . El4m"fof*’prdéecﬁtidﬁ fees)*:*Sii:c‘-Petef=-‘i e

barristers 16 ‘.:'n ..'..\..'- ' .".n TSy R

-

care professions. - AS more dover:

professional pockets, more demandéwﬁiiiubé»ﬁade for a communlty

safmlﬁ‘thé WAy bsé Fandgs” are”%ﬁghﬁ“"Shbh“T say is not necessarl

a bad- thing SR ke 15 obv10usly no% good enough to' RE out

the case-of “the¥'legal profess¢on, "Fhat the Attorney—General is é'
member,‘ex“offmczo of the professional governing body. He is one
man and hard'préds&d-GAa ofteh unabIe LoRAtEénaBdr ‘Council
meetings. Such a representation”of the "public interest" is |
obviously inadeguate. ' The issué-is How much fuarther we should
go, and ﬁow. We are dealing here rot with absolutes but with
guestions of degree. The concept of the court having some
control of the fees arising out of litigation goes back to the
fifteenth century. The client's right to ask for taxation of a
solicitor’s bill has existed by statute since 1729. The court
‘already exerts important disciplinary powers over the professions
'So the issue is not whether there should be public regulation,
for that there is already, to some extent. Rather the issue is
how much regulation there should be and how it should be exerted.
In answering this gquestion, it is important to keep steadily in
minéd the fact that we are talking here not simply of a few
non-professionéls observing disciplinary proceedings to see that
they are justly and wvigorcusly conducted. Tﬁe issue is really

the influence which non-professionals may bring to ensure that

16. M. Zander “"Representation of the Public Interest in the
Management of Legal Services"(23 Feb. 1977), The Law Soc.
Gazette, 1l67. . -
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the.professionSEn truth respend to "the public interest™. THis
includes assisting the professions to perceive the unmet needs .
that exist for-théir sexvices. It is in this regard that the
Califorﬁian complaint about the conduct bf the lay”governors .

is most instructiveé? The profession may have wanted to talk
ébou£ «“its concerns as a club. - The layman wanted to £;1k about *

the defaults of the club members in the services sthey were “

-

providing.* Coa Co T e ke

WHAT CAN BE“DONE?-#mi L A A

- It seemsiiobvicgus fromd scrutiny of overseas moves

"that some degreéﬂdf'ﬁﬁbliC'pﬁiticipaﬁioﬂ:iﬁ:prcﬁessional government
is on the way. A lay obsefver ha$ been appointed in Britain by -
the SO}iﬁitbrs‘{Améndﬁenf?“ﬁ;f“197&2“'H1§ fﬁnction-iéAﬁo
supervise complaiﬂts against solicitors: Lay members have also

. been introdaced inte the Disciplinary Tribunal. In 1875 in England
laymen_also’bECame'pa;t of’ the English Bar’'s new machinery for
handling diSCiplinary-matte:sf%gﬁf-EolloWinguaﬁreport of the Law

. Réform Commit£§e, New Zealagﬁ'has'DOWTgone fhg:same way and

~a Lay Observef;-with-similar functiornis, has been appointed in that
country; Now we sée the.same developments happéning in Australia,
not without certain professional opposition. " A Bill has been
introduced into the Victorian Parliament titled the Legal
Profession Practice (Solicitors’ Disciplinary Tribunal) 1978.
Originally the legislation was apparently intended to cover
barristersas well as solicitors. However, the Bar Council, which
had not been involved in the draft proposals, protested
vigorously. The Victorian Government consequently agreed to
limit the present Bill to solicitors only. The most significant
feature of the Bill is the introduction, for the first time in

an Australian statute, of lay wmembers of the public, who will take
part in the disciplinpary. procedures of the legal profession.

Up to three public representatives are to be appointed to a new
‘Solicitors' Disciplinary Tribunal. This tribunal will hear
charges against solicitors. The hearings would be open to the

puhlic. The Iégislation also extends the definition of "misconduct"

17. Ibid, 167.



In reaction to-the Bill, some’ 350 .Victorian-solicitors
have apparently signed-requisitions seeking-withdrawal:of the
Bill and:a meeting“Sf th&¥professidnal- society. ~wAszletter has-
'been sent .to abmut:ZfS00Psoiititor5ﬁthroughout"victoria:seeking
their support in:opposifig “the&=Billii:The Melbourne-Age remarked

j“" COl st o Jaymen o neeT o ra :'!‘C R

on 9 May-4¥ conoo
© ."All proféssionsy so-dbserved one.-ofGeorgenu ot . s

‘Bernard Shaw's characters, are conspiracies
against the lalty " 'And the legal profession,’
= ChHe o R Have added "if tHe most conspiratorial

- of a section.of-tHerprofessionvand - -to withdraw. .© - *+ . - -~
‘or‘deriouslyrveaken 1£s leglslat10n~‘“Natﬁrally"' )

Lathe=qovernmentmwouldAprefer*1awyers~substantlally”’
‘tGYagree onvhenew:disciplinary procedures 2’
et proposediBy thE“Law ThstTtutertotenhancesthed

rprofessionts ethlcaﬂ‘standards‘

~vt0&pléase-ﬁhe légal:professionsor satisfy everyr: .o
v ghade~of"legal’ opinioh. & Tridsntotpriotectiithe i1 50 L -,
public.interest and.from this~résponsibility it-
must not allow.itseif'to.be'swayed by sectional
pressures".18 *
The Victorian Law Institute had actually introduced lay cobservers
in disciplinary proceeedings, in advance of legislatjon. The
controversy now promises to be a vigorous one with sharp differences
of view within the profession reflecting, doubtless, differences
of view in society as a whole. I ao not propound the proposition
that when the unthinkable becomes irnevitable it should be )
emhraced as desirable.. Against the background of considerations
that I have nentioned, it does seem to me that lay participation
in many facets of professional activity is inevitable and may be
desirable. Of course it depends upon the layman concerned. But
the price of a continuing role in self-discipline would seem
obviously to include some degree of lay scrutiny of the disciplinary

process. If this is so, the inclusion of such a provision in

18. 4dge, Editorial % May 1978, 1l. S8e a similar debate on the
' proposed Real Estate Bill described in Age, 10 February
1378, 3, 9.
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tﬁe statute would simply regularise what, in Victb%ié; had
already begun as a voluntary practice.’
. L R R L pene e

In Canada the participation of laymen in professional -~
self government has taken an interesting course that obviocusly ’
bears consideration in this country. The McRuer report, already
Vmentioned, suggested that the government‘éhéuld appoint lay
ﬁembers to thé governing bodies of all self governing profeésions
and occupations. This recommendation was made in 1968. It has

now begun to bear frult.-- - -

In Québec an 0ffice dés Professiods was established in
1974: ‘It appoints between two and four members to-the governing
. bodies ‘of a wide range of professions.  The-number of these
" vexternal directors® varies in accordance with the size of the
profession involved. None of them are membeks of the professiOn.
Half must riot ‘be members of any profession? They aré appointed
by the Office after consultatlon with an Intetrprofessional
Council and a varlety of community groups with relevant 1nterests.19
This is not the occasion to scrutinise the details of the Quebec
experiment. What it is important to notic%'ié that whilst each
profession retains a substantial measure.of self government,
there is an infusion of laymen and non professionals, the
establishment of new and clearer criteria for public accountability
and the provision of widespread information to the community
as to how a person, disaffected with professional service, can go
about getting effective redress. The process has the strength of
bringing the professions together in the common defence of
"professionalism”. It may have the weakness of excluding newer
occupations not deemed worthy of the stamp of professionalism,
encouraging exclusive pretentions and rendering vulnerable the
small band of laymen who must take part in varied professional

bodies.

In Ontario and other Provinces (such as Manitoba) steps

have been taken to.include a number of lay persons in the

governing body of the legal profession, and not only for disciplinarr

19, J. Disney, Progress Report on the New South Wales Law Reform

Commission Inquiry into. the Legal Profession, mimeo, 4 February.

1977, 13.

&
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.purpdses.zo The difficultieS'of'securingvapprop}iate and
effective lay representation is nowhere underestimated. Need for-
assurances, on occasions, of confidentiality is strongly emphasise
Some Canadian Law Scocieties: (for:example British Golumbia) appear
strongly tO'oppose.1ay“fepreséntation: ~The: proposal. for- the "
inclusion of four daymen; as:well as.a numbez of -acadenics and
students in the" governing:.body of the Manitoba Law:Society was
justified on the McRuer principle.i. ~uti scevernis.

eunaSelf governmentuofthe rlegal: profession’is.

v essentialtint the public'ihferést but at the same

timé the Law"Sociéty'must“be:accoﬁnﬁable to the

‘public- for ‘the Way®in whith:it exercises:4tsii:
powers.; In?reconcilinétthese-twowaCCEPted*v‘whv«:n-.~
©+» -7 principles;the Law ‘Seociety of’'Manitobka:rhas ¥l

What conclusiony’ flow: fron:all- thlS’“‘Ohr»SOClety is

-in-the midstd!eof. rapid: changes.t s Institutions, dincluding:the-: oL
professiondl: organisationsy can moirlongeriidonmend Unguestioning
respect and'acceg;anqet Grow1ng'accessEto-the;profe351ons has
diminished theiramystiqueland revealed their: occagional. faults
and incompetence., Those ﬁho argue-for-continuing self-regulation
in the name of tradition and leaving well alone, will not
persuade the sceptics. The sceptics point to the need for
greater community participation in professional affairs, not
least hecause of the vast sums of public funds which now and in
the future will find their way into professional pockets. But

if the problem of professional myopia and self contented self-
congratulation is a problem, so also is the prospect of excessive
public regulation to uphold the public interest. Clearly what

is needed is a proper balance betweenrthe self-educating disciplin
of self-regulation, on the one hand, and security and broader
vision which some kind of lay participation can assuredly bring.
Whether we fo;low the Quebec endeavour to harness together the

established and recognised professions or satisfy ourselves with

20." See Arthurs, note 15 above; M.H. Freedman," Non Lawyers as
Benchers of the Law Society of Manitoba (1974} Internattonal
Bar Assn. 68
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the appointment of a~few laymen to professional bodies, or
resort only to'a lay observer to keep a check on disciplinary
proceedings, the.writing for the professions is clearly on the
wall. Thé commuhity which‘is 50 profoundly affected by
professional attitudes and the spppiy of professional services
will increasinglyfand in my view rightly, demand thaﬁ its
voice should be heard’when the v1ﬁa1 dec15lons affectlng .
professions are made. The prlce for cont1nu1ng self- regulation
will be a communlty v01ce in the COUnCllS of the professional

assoc1atlons.“ The profe551on5 are. not. dlnosaurs. Like society

Citself they must adapt to rapldly_changlng tlmesnr .
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