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DEBT DEFAULT IN AUSTRALIA

.

Each year about half a million sumnenses are issucd in
australin by creditors sceking to recover money owed to them.

Some of the summonses are in respect of business debts. Many

relate to individual credit. Several factors give rise to

=.serious and prolonged default in the pavment of debts. Some
debtors seek to delay their creditors as long as possible and ~
to pay only on receipt of a summons. sume debtors are
unscrupelous, dishonest-and frauduolent. Many, however, fall
into debt because of defective judgmeﬁts made aboﬁt their
ability to repay borrowed monéy. Others have suffered an
unforeseen change in financial Eircumstances. They may become
ill or uvnexpectedly unemployed. At the moment, the law tonds

to treat all of these cases in a single way.

In terms of guantity, the actual rate of default in
Australia is not high. Most people pay their debts. If it
were otherwise, the credit society would collapse. In the field
of consumer credit, the bhad debt. rote is between one and two
percent of the credit extended. If, however, rate of default
is measured by the commencement of recovery proceedings, the
figure is'higher. In respect of secured credit for the purchase
of motor vehicles, the figure for reposscessions may be as high
as six percent. In respect of uwnscecured retail debts, it is

probably lower., Nevertheless, the overall rate is such as to
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suggest the need for a close ro-cexamnination of debt recovery

procedures and the handling of debt default in Australia. The

present procedures were developed long belore the general £
developrnent of the post-war credit sacicty. fﬁey are not
speéific to particular problems. Thev perpetuate anthue .
procedures and language. They preserve, 1n some cases, .
injustice. They allow for delay and prevarication. They invols
social costs as well as costs to the parties involved. These

costs are passed on to society as a wholo.

REFERENCE TO THE LAW REFORH COMMISSION

On 10 May 1976 the Commonwcalth Attorney General reques

*the Law Reform Conrlsslon tO'rLVlCW certain questlons relating -

to consumers in debt in Australia. The Commission has delivered
T a report, Insolueacg = The Regular Payment of Debts, on’ the fii - )
stage of its 1nquxry.. Thls report was tabled @n'Parliament in

November 1977.' Durlng thc course Of 1ts nrcpnration it became

clear that to tanile ronsumul debt problor horoughly, it
would be 1ecessarj to review Statc anu Terrltory debt rpcovéry _ Vzﬂﬁ
laws and, procedulcs in nustralla. Tho Comﬂlssxon is 5h0rt1y ,1.
to” pub out a dlscusslon naper with tentative proposalo, Debt
Reco;er‘ anﬁ Insalurnou When these pro@ﬂsals have been '
thoroughly debated tnroughout Australia, a report ori debt
recovery laws will be prepared with d;dft legislation to bring

these laws and procedures into the twentieth century.

THE COMMISSICN'S REPORT A.IL.R.C.6

The report already delivered is currently being closely "ﬁ
studied by the Department of Business and Consumer Affairs in
Canberra. I have no reason to believe otherwise than that its

main themes (possibly with some modifications} will bhe accepte

e a——

and will pass into law. The Commiusion corcliluded that the
bapkruptcy system and eristing debt recovery procedures wore
gengrally inappropriate for small and honest consumer debtors.
Accordingly it recemmended the estublishment of a new set of
procedures, partly modelled on a United States system that has
been operating successfully for thirvty years. Instead of . ’tl
dealing with each individual claim avainst the debtor, it is
proposed that there should be availoble to debtors debt

counselling and a2 "Regular Payment ol Di-bts Program” which will
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permit the regular reduction, by instalments, of a person's

total debts, according to- a scheme which is- worked out and not -
disapproved by a majority of creditorse "1f not disapproved, the ’
. echeme becomes binding on all criditors, so lbng as. the- . delitor
maintains hi§¥paymen£§. There ‘are scoveral detailed rules for

the implementation of the sfstem. But that is the basic idea.

2 procedure availsble to honest debtors who want a short

bréathing space and then a methed of consolidating and peying

off their fotal dobt or-a proper purtion thereof instead of- look

after individual debts, +to .the disadvantage of themselves and
creditors-as a whole. ' - 7@ 0 inoruie

DEBT RECOVERY LAWS . . . ST .

The sébond,atagekof‘ouf prujcqtlwill-seek,to modernise,
simplifyt-spéed'up and altir Australia's gobt recovery procedure =
There are limits ﬁpon the Commonwealth's power, under the
Constitution, to do'this. Howewver, the Commonwealth does have
full powers to reform debt recovery procedures in the Territorie
It alSo.has_a significant power, undler the Constitution, to
make laws Qith respect to bankruptey and dnsolvenecy. This
lastmentioned power (under s.51(§vii)_has been 1i£tle used and
may bo a means of securing, for a basically uniform national
industry, certain uniform princinles which are accepted in the
law in. all parts of Austialia. Thé alm of any new procedure
should be, to identify the-debtor who is or may be on the brink
of becoming inselveni. These are a class of debtors who need
special assistance, if they are to b restored to the credit
society and educated in'ﬁhcir social rhspoﬁsibilities as merbers
of it. Once identified, such insceiveni debtors can be channeled
if they are willing, into the Regular Paymeﬁé of Debts Program,
debt counsclling &nd other forms of relicE. This identification
of insoluvent debtors is not just desirable because of the
Commonwealth's power over fasolvency. It is-desirable in itself
because such people have reached a point where they need special
assistance and the reccgnition of their special predicamenit in
the law. : ‘



TERRITQRIAL LEGISLATION ---+ = - R

As a step:towards, achieving reform of debt recovery
laws and procedures, new-ordéinances -will be proposed for the ...,

" Commonwealth's Perritorics which could provide a basis for

consideration asvhodels inthe Australiun §tates:'The @55ence
of the new proposals is-as follows :
Commencement of Legal Procecdings.
Prior -to comnencement -of legal proceedings, a-credit
.« eeaprovider-ishould yive.a- prescribed.notice to the dubtor

TLewd o.goncerning .bhe .Regular Payment of Debts Program. Legal

iachion Wwould-be commenced by a summens to be served
either by the creditor of-his‘agcnt; or by court

.. @fficials usiig the ordinary meal.. The summons would

indicéteﬁhmsimplcrlanguaga-éhc~stcp5_t0rbe'taken by the

~ debtarsand .theé sourcesnofrassistancoe-availsble to him..

“reves ache debtormipuifehgorggnired chy’ t howswpmang. £0 - anter
-+ -a-notice of defencelorrtorattend for~examination at the
v, oweourtaclosest tohhiswplage.of-residence: or. employment

R if.peCessary;~this:examination iright be-held in the

- iumevenings+Thes debtornwould be advised:in:the summens
that.ihe might make- an arrangement to discharge the debt
by instalments-paid.diraétly to the creditor.
Examination Heaqring - ' )

Judgment in an undefended case would be entered at the
hearing. The debtor would be examined about his means
and ability to éay the "debt. When a debtor proved to be
eligible for assistance under the Regular Payment of
Debts Program, proceedings against him would be stayed £
period of 14 days to cnable him to seck advice and
assistance under that Program. When a debtor failed to

attend for examination, the examining official miyht

order his attendance at an adjourned hearing, or might
“issue a warrant under which the debtor might be brought
before him to be examined.

Tnterest and Coctks

A crediter should be able to recover interest on an
overdue debt at least from the time stated in 2 demand
for payment.. The interest rate should be that applicable
to judgment debts. A creditor should also be abhle to
recover all costs reasonably incurred in the collection
of the deht. includinc all court fors.




.. T % An o;ger'*or Lhe sale of hig gco”

+

Enforcemeni rrocadures
‘The prime methed of enforcing a judgment debt should be
an ifistalment order made after examination of the debto:
having regard to all his cigcumstamces, including his
.obligations to his dependants and to other creditors..
Should default in the payment of these instalments
subsequently occur, or should the making of an iﬁstalmg
order he inaﬂgfopriate in a particular case, a court
should be able to order‘thc reeovery of the debt by the
following means : e ‘
LR A pdrty Drdcr attdch1nq debts 0w1ng to .the deb-
* A thlrdwpdrtv order attachlnq other moneyr cwing or

to bccome owing to Lhc ‘debtor

Lo wr

* An order for the sale of hisg tand 7 .

* hn—ordcr JLLnthng his alary urﬂ@agLa

* A charglng oréur agalnst any ‘of his property.

" a court ‘should be empbwered to ordcr the censolidation

of multiple orders in respect of the several debts of a

& particulaxr debtor.’ o
The exemption from seizurg and sale of property should I
revised. In no circumstances should they be less than
those “contained from time to time in-the Bankruptey Act
The extent to whiqh the wages!of a particular debtor
should be protected from a wages order should be set
after examination of the debtor. A& wages order should
normally continue in force until the debt has been repa:
A debtor's employer should be reimbursed for the
administrative expense involved in complying with a wage
order. Commonwealth public servants should be subject .-

the- same procedures as all other debtors.

COMMOWHMEALTH LECISLATION

In addition to this scheme {or goneral debt recovery
laws, proposed for constituticnal rcﬁsons, only in the Territor
at this stage, certain principles of debt recovery are
considered necessary for uniform application throughout Austral
Upon this basis it will be proposed that certain Commonwealth
legislation should bhe passed to ensure minimum treatment of.

insolvent debtors.




PARTICIFATION IN LAW REFORM,

The Australian.Law Reform Commissidn works in close.
consultation with the intercst;grcupsﬁwho arevaffected By « T .
. proposals for reform and with-the community.gencrally; which.
must live under.any reformed Taws.. For this reason a-Discussio -
Paper has been prepared and will be ddstributed. It will set
out, in detail the schema propesed.-. Likewise,rgonsulgants and
the finance industry'and consumey groups arg appointed by the
Attorney-Ggneral to: assist the-Commission in coming to its - @i
final proposals..: Public sittingé and seminars will be held
to~encourage'dgbaﬁeygf:;hafschemaahéing put- forward. Only. ...
when it has been thorougHly 'debated. will it be advégced_for N
the Attorney-General and the Parliament. ' This® Transearch
Seminar is one further step in the-consultative programme.
Participantsnwhquwishuto:hqvegcopy¢>&ghe-Discussion Paper .

- should write fo;;it to the Secretary, the Australian Law Reform
Commission, G.P.O. Box 3708, Sydney. - Copics of-the Discussion
Paper will be..sent,. to:all persons who .are . willing.to-read it ..
with a view to making criticisms and:suggestions for the. .
improvement of the Commission's proposals. )




