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INTRODUCTION I -
It is an honour to be 1nv1ted to

Constltuﬁlonal‘club
so, that I should talk to you about "the
privacy in today's, soclety".
Mr.

‘Presidents, Storey,

of the Club have taken a 1eaaing part in

which arenecessary if we are to keep our
on the individual freedoms and liberties

in this country from Britain.

for the events of recent weeks demonstrate,

P 2 Mr. Justice M.D.. .
Chalrman ‘of "the’ Australlan Law" Reform ‘Commission

Y1t is partlcuafly apt

Infringement of Privacy and Its Remedies.

O L T A P :»:‘

Klrby

address the
1f T mlght say

invasion of personal

One of your distinguished past
inifiéteé'fhé'deoéfe.wHich is now
flourishing throughout Australia by = seminal paper which he
delivered to the 17th Australian Legal-convention on.

Other past Presidents
the public debates
sights fixed steadily
which we inherited
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It is also apt that I should come to you at this time,

to my mind, the

justification for doing something about privacy protection in

the law.

individualism.

I shall endeavour in this address to say why and to
suggest the courses that may be open to us in Australian socilety,

if we are serious about protecting privacy as an attribute of

THE LAW REFORM COMMESSION AND THE PRIVACY REFERENCE
I come before you as Chairman of the national Law

Commission. This body was established, with the unanimous



....nation's gai

-

support of the Commonwealth Parliament in 1973. The first
members were appointed in 1975. It is an independent authority
of the Commbnwealthw-nlt:ﬁohbégéiﬁﬁ@béikon.in all. Of them,
*pommiggioqgtg, 3 only-are

10 are Commissioners,..Qf.the_,
full-time. Pért—time'Commissioners‘include Mr. Brian Shaw Q.C.
of the Melbourne Bar. Until recently Sir Zelmao Cowen, whom
I am sure you would claim as a Victorian; was a part-time
member of the Commission. He himself cont:ibuted to the
natlonal debé%@ 8 Wb £a¢

Man. * Hls r951gnatlon is a sore deprivation, but plalnly the

<'I% the last days of the Whitlaﬁ'Adminiétration, it was
announced that one:of the flrst progects to be given to the

Commission would be the overhaul of Australia's defamation laws, -
w1th T view o ‘securing uniformity of -those laws-;'Eollow1ng.

- A

the change of - admln tratlon‘ﬂé re erence was glven *to the
Commlééisﬂ(ﬂh“dfﬂéﬁatloﬁ refdﬁﬂtl"lﬁi 'Hﬁsldﬁ Wo K& upoﬁ7

5Tl

referenves received” from the" Commonwealth Attorney General and

reﬁd%%%"ﬂé?ﬁfﬁ. and through hJ.ﬁfn to Eh@‘ParTlament. '

s

' Durlng ‘the ‘eléction ' campalgn ‘of ‘late+1975, the Prime
Minister ‘bndertook that if the Coalltlon “Parties were returned

a reference would be given. to the Law Reform Commission to
suggest new laws, at a Commonwealth lével, for the protection of
individual privacy in Australia. A motive force for the referenc
was the concern of the late Senator Greenwcod.that present laws
for the protection of privacf were inadequate to guard this
value in modern Australian 5001ety. Following the election,

a reference, under the hand of Attorney -General Elllcott was
delivered to the Commission. It is in the most comprehensive
terms poséible. It supplements the Commission’'s exercise on
defamation reform. It reguires a new and thorough examination
not only of present laws and practices but also of social
attitudes in Australia and the developments of science and

technology which threaten privacy.




WHAT IS PRIVACY?
e e e e e e .
I will not dally to define precisely what privacy is.

“

- N

Mf. Storey put it this way.
"Every person feels at tlmes the need to be alone,.
to enjoy solitude and to be undlsturbed. Every
.person_has intimate possessions and personal -
thoughts which he wisheé to share only with those
‘of his cheoice. Every éerson wishes to control
the nature rand extenﬁ'of the image of himself
‘that is revealed to the rest of the communlty

- Prlvacy serves these needs. ‘It prov1de5 persons
.w1th moments of calm-in Wthh to be themselves.

Nobody in today s Jnterdependent 5001ety has an absolute right to

“pe "let alone" Slmplls.tlc clalms Of an absclute kmd must clearly be
mrejected. We have, no right to be let alQne from the taxation
", inspector., We have no abgolute claim to immunity from the -

census, since we are all, to some extent, 'dependent upon

‘government. . e e

) ) Many writers po;nt out that prlvacy is a nebulous
concept because it has many attrlbutes. For example, the claim
to privacy includes, on occasions, the, clalm to intimacy,
anOnymity, solitude ana reserve. A commlttee set up in England
~under the late Sir Kenneth Younger suggested that privacy meant .
two things : first, freedom from intrusion upen one's self, -
one's family and close relatives: secon&ly the right to determine how

much information others could-have about you.

It has been traditional in British societies to protect
a person's physical environment. The laws of trespass were
developed to do this. The law of defamation was developed to
protect the reputation of the individual. This is not the
occasion to go into the source of our desire for privacy. Some
say it must be found in anthropological and zoological studies,
bound up with the "territorial imperative" i.e. the desire of
each person to control a little bit of territory which is his.
Others ascribe it to the culture of individualism which is
still a force in modern western society.. A comparison between
Soviet and American children disclosed much more concern for

privacy amongst the latter, more aggression, inventiveness and



" consciousnass of rights. Soviet children were less concerned

about privacy, less assertlve and inventive but perhaps klnder
and more tolerant of each other.‘ Penhape Australlan 50c1ety

lies on the happy mean between the two value systems.

RS -

Whether orlglnatlng deep 1n our human nature or stemmlng‘

from our 1nher1ted BIltlSh culture where every man s home isg
S R SN

his castle",the fact 15 that most Australlans would assert a’

"right" to prlvacy 3 Plalnly v1ews would dlffer about its

°

cohtent. Plalnly 1t would change over tlme Plarnly it is not

a0 nands, CE o idles

iThough prlvacy lS an 1nd1v1dual concern,

il o Ui In vhiorenade

it can clearly not be protected by law accordlng to the .

1nd1v1dual s judgment of what lS "prlvate :h_A communlty

BT

an absolute value.

standard varylng over tlme,must be flxed

. R - A
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WHAT IS THE PROBLEM
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L Though a rzght to prlvacy would Be asserted By most
Australlaﬁs, and though some scattiered legal’ protectlons (SUCh
as the law of trespass) do ex1st the fact is that Our legal
sysStem has not developed any general approach to prlvacy or
its protectlon- The problem for prlvacy ln today s Australlan'
soc1ety canvbe.eummarlsedtthus. ‘Most people belleve there is a
private realm, Wthh 1s valuable to them'and should be protected.
Some protections do exist. They are few‘and disparate.: There
is no general legal protection. Against this situation is

pitted the thirstof government, business and the media for

information. This passion for information is fuelledby developmen:

of science and technology which increase radically and in kind
the distribution of information upon individuals. Against the
passion for information and the machinery for assuaging it,
Australian law i5 a puny weapon. That is why the Commonwealth
Attorney-General has given his reference to the Law Reform
Commission. This reference'merely reflects a national concern
at all levels of government in Australia. In N.S.W. a PrivaCy
Committee has been set up and it is busily at work investigating
and reporting upen complaints of privacy intrusion. In this
State the Statute Law Revision Committee has been asked to

ingquire inteo privacy. Submissions are now being received and

‘I am told an interim report is expected for the Spring Sitting

of the Victorian Parliament in 1978. A Parliamentary Committee



is"alsc looking into the subject'iﬁ Tasmania: : -~ In
‘Queensland and Western Australia, the State Law Reform
commissions have references to report- upon= privacy protectlon-
1n South Australia a Bill . to establish & general right of -
privacy enforceable in the courts was lntroduced but held over
by the Upper House. The Government is pledged to press on with
it. In short the concern with Pprivacy is a truly national and
blpartlsan one. .
"~ The de51re_by government and business -for- more
information’about all”6f'us isinevitable as the’interdependence
‘of citizens in a sophisticated ecénomy. ihcreases: It p?omotes
the efficient use of resources and inforﬁed'dé&ision making.

- - - 3 (T8
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“rhe medla have developed of late, a style of reporting
Whlch perSOnallses {and sometlmes tr1VLallses) information.

Radio, and ‘even “more partlcularly, television, have a tendency

to focus on individdals. This, in furn;. leads to the inquisitiveness
which only gossip ¢in slake’ gt e T ’

B

'Ndwf.the modern mass medié‘are-not-the only vehicles
for increasing the distribu&ion of information: - They are simply
the most visible. Other developments 0f science and technology
must be mentioned. Surveillance devices and telephone tapping
permit highly intrusive invasions of privacy by the determined
invader. Laws of the Commonwealth and in many of the States
control such invasions, though there is a never ending series
of demands for expanding the power to tap telephones or permit .
the use of surveillance devices. If taken tooc far, the very
existence of such practices on a widespread level could have a

"chilling effect" on notions of privacy.

The most important and dramatic development which is
relevant to privacy in today's society is the development of
computing. From a single mechanical instrument in 1890 we now
have more than 100,000 computers in -the world. With the
development of miniature and micro computers, this proliferation
will not abate but will continue apace. Compufers expand
enormously the power to store and retrieve vast quantitieslof

‘information about all of us : cradle to the grave. They collect

I



in quantity much:porecthan: counld-Pe storediinh manual £iles.
They retrieve it with l-dightning speed..-They. do..this .at.ever - :@
diminishing,ccstmmyTheyttfansferrandxcomblne%unttmpartsrof”mw.“q :
information into-a.wholewhich' is greater than' the parts.- They.
are usually uﬁ;ntglligibié:(andreVenxunagailable%.to7all but

the traipéﬁ;techniciAn. They.-are--very weiL,adaptedEQpncentral— <
isation of.control;hTheme#iSano-inbuilthinefficiency'whichm._W-"

moderates-and ‘hemanises administration today.. The computer -

onlk

B aovERm

and T

ITAE tHE tinterdegs T e

,;vuvi~_‘u'.""‘

-qoncernediwithvrr.m

computers° ‘mhe»answer Lsnfoundlln th ﬁnature,ofulnvaslons of .

prlvacy in today = SOClety. Cur prlvacy is no longer invaded

law Of . trespass, was,developed) or. people peerlngat.u5°through
-keyholeg. Today’ s pglvacy.rshloﬁt by, onx; doslng contral OVer::
information whichrpirculates=about:vsminIn ggyerpmemtmand,aim=grﬁmzm
business thiﬁ=me@p$3thgald&s;of:privacy inherent in'the way .

people can see’ us through information banks to which we havei

no access. We;have.noy&cceés:iOzghezﬁwmheircadcuracynandx%r*“ﬁ
Eompletgmgssgﬁ@heirétimelinESSZand.fairnésgmLtWeamayﬁnot even
know that.a file-ié.keptrabout'usr~'In%this way the modern

riéht to solitude is lost:-: I :

In the media, the right to privacy is lost by the . !

tendency of some sections of the press, radioiand television

(and all of them from time to time) to intrude into the private
world of individuals, exposing them to a vast public audience.

If such information goes forward with the consent of the subject

or for reasons that are pléinly of public relevance (such as

his fitness for public office) there c¢an be no justifiable
complaint. If, however, it goes forward simply to seize today's
headline and to sell a few newspapers, the time may have come

for the law to step in.

WHAT IS THE LAW REFORM COMMISSION DOING?

This, then, is.the problem before the Law Reform Commission.

It is par excellence a problem of today's society. It reflects

a certain failure in our legal system to develop general protectiont



. for individual privacy and new pressures that make such
ProteCthnS urgent, if we are not to see.the value of privacy

_ completely eroded.:- T,

*

- ' what is .to. be done about it? An easy selution is +he

passage of a Bill, in ‘short form, to. create a general right

to privacy enforceable in ‘the’ courts. That is what was 1.
"proposed-in South Australia and Tasmania. It has been
accdﬁplished in some of the Provinces of Canada. . It seeks, by

a simple law, to catch up with a céntpryzofilegal development
_in-thé¢Uniteﬁ"States, .Canadian experience suggests that, as
an effective remedy for privacy, it is mere tokenism.-:--Since
general rights of prlvacy were introduced. in Canada, the .

numbers of actions fer-invasions of privacy can be counted on

thé fingers of .a hand. -

: Angther. a-pproac-ﬁ, .new . adopted. in Néw Soui:h' Wales,
18 to set .up a étatutory but non-ceoercive body which can
éoncil;ate:and report to Parliament~upon.claims of privacy
invasicn. There is no doubt thaﬁ-the.Privacy,Committee of New . .
South Wales-has done a greatrdeal of good work. It deals -
informally with large numbers of e¢ivilian coﬁblaints ard "
can generally persuade the alleged intruder to alter his
practices. It has the advantage of acting informally and in
private. _It cannct, however, award compensation or grant an
injunction or enforce its will against a determined privacy
invader. Some critics of this conciliation model suggest that
there are cases where arbitration and determination become
ultimately necessary. Cases where the privacy invader is
. extremely powerful, may be cases in point. The fear is expressed
that a body with conciliation pewers only is always subject
to the temptation to trim its sdils to achieve the achievabic

rather than the desirable.-

A third possibility has lately been adopted in Canada
and is proposed for New Zealand. The establishment of Human
Rights Commissions in those two countries provides a new
vehicle for weighing and determining claims for privacy. The
advantage of setting privacy protection in the context of other

human rights is that it emphasises the relative nature of the



privacy value. It is not._.an zbsolute . value. Ié;must:be
weighed against other values, including such values as the .
right-to information and the right of free speech,and_a:free
press. One of the two full-time Commissioners of the
Canadian Human Rights Commission 'is Miss Inger.Hansen Q.C. She "
has been apec1flcally designated the Prlvacy;Comm1351oner,
She will have .responsibility.to ensure the. privacy.of. c;tlzens
in Canadian un@nnmantallflles%‘ ,hgather that a -similar

© proposal may be suggestedhinu&gwdZe@land.‘gThese developments ..
have obvious, implicabions ﬁqgnhugtﬁgliaglatLaQQémmqnwealphwnf
levels. The tAttorneyzGeneralhas. announced-his - i:nte.ntidn stous
introduce : 1eg151at10ﬂot0nestablish\aaﬁuman RightsiCommission
'in the present sittings: of the Commonwealth Parliament .~ One
of -the-possibilites for providing. new:privacy.protection.in. the
Commonwealth!s sphere is thrpugh.£he vehicle of this new

Commission.,

R P L P 1.:,_,,.;_;;.

- Thexehane othex pOSSlblthleSPWthh tlme will not- permlt

me to canvass..aThey:’ ‘arerall: being. studied. u;Hpon: -one: aspect of the Commissior -
prlvacyﬂrefenence;Hwenhavahexpﬁassed~a tentatlvevpubllc viewsw Th
relates to. the.protection.of privacy in-the:context of -the media
and pﬁblication.'an“the:view Of §0me.(with.priﬁacyvinAcompﬁters}
-this is the most urgent issue. facing the law, if it is to give m

practical protection to individual privacy in today's society.

~Put shortly, the Commission rejected the apprecach of a
general right to privacy. Not only did the Canadian precedent
give no cause for optimism. There is probably not time now
to develoep, in the courts, the sensitive balances which have
been struck in the United States, against the background of
their Bill of Rights.- Accordingly we have sought to tread
the middle path. In the context of our reference on defamatiorn,
we have developed certain notions which seek to release
Australia from the limitations imposed by English legal history.
In‘the course of doing this, we have sought to develop a new :
notion, not defamation nor rights to privacy, as such. The new _:?
notion involves remedies against "anfair publication”. When g
is it unfairto publish matter about a person? Clearly it is l
unfairwhen one publishes matter that is false and damages his

reputation., This is the wrong which the law of defamation



.

.currently‘protécts.'Bﬁt;surely it .is -equally unfair to publish
facts abroad which are private to the persaon. }This is a wrong
. which, currently; no law adequately protects. To the first, .
'publicatipn of imformation which damages a pérson'g reputation,
truth is properly a defence.. To the second, "truth may be
entirely besidglthe-pbint..THQrcomplainp made is not that the
‘material published was untrue. Rather it 1is that.th& material

peblished is of no-legitimate public concern. g

“ini . PO overcome the- criticism which-was levelled by the

press at the South. Australian and -Tasmanian ‘general rights to
privaéy;ﬁﬁhe-Commission took.lz'moﬁths”of=painstaking research,
talking to“joui%alistSnand others in éll parts of-thié country. .
.our principal .endeavour was® to -secure-a new uniform defamation
""law-but one which would deal with* the expanded notion of
"unfair’ . publication” and do so in a way that was relevant to

the challenges to privacy in Australia's society.

-In tpe result, based tora;significantwdeéree_upon the
common agreéhent.of journalists as’ to the'definition.of the
"private realm” ‘we have;aavanced specific and "limited protections
for privacy in the ébntext_of publication. These protections
will not be available to privacy at large but only to publication
of certain specific private facts. :

* Matters relating to the health, private behaviour,

home life or personal or family relationships of
a person

* Photographs taken of a person in a private place

* Spent criminal records

* . Confidential information protected by statute
Even such private matter could be published freely with the
consent, express or implied of the subject, pursuant to legal
authority or where the publication is. "on a topic of public

interest".

The aim of all this is to encourage the press in the
_publication of information and facts and to discourage the
morbid, prurient or illegitimate publication of private

information.



THE SPECIAL PROBLEM OF UNIFORMITY a . -

We have in this cddntry a special problemm if we are
ever to sacUIBTA"AifEER .Q8FamAtidn TaWS 1L is that half the =
country"o'pl't‘e'd' £51-H defencesE "ty¥uth" ifi“d 'defamation-action - -
and RA1f Eor ivdsfeiice 8% "EPUERAT4AE BUBIIE Penefit “or *truth

o TR

and public iIntérest

Victoria~inhhérited from New South Wales,
in Colonial days | “the ‘deféhide of *" triith’ 8nd public benefit”.
It.shortly retifned®to” thé- s:{iﬁﬁlé""'&iaf@ﬁéé SEsveriith and this
has beern the” 9051t10n“here for-moré=than 100’ years. e

. yr e SRR L Ra e st h Lo, songern., o

~The Law Reform Commission hé\'s'";'pr"bposed ?:he adoption of

' ’-”‘th’é“defeﬁlée‘“‘lﬂ A3fahation cases
FELEVETE ERYETRSunt sy " ehe
presence ofe’Ehe“"’pﬁbl‘ FHEREE T IR RN TR B RS £ comporent -
représents ‘a llmltatmoﬁ"'ﬁj;i"ci'n".ﬁﬁ’ﬁiicgﬁidﬂiwhlc’h"h'as tl’iéﬁeffe'ci‘:" T

putting abbi

are true

that they- shou¥a ‘Le” c:.rculated- Abandonlng th:Ls component in

the law of half the. country,’ in~onr’ quest for a unlform

the cohcerns 'of most modefn  WeSterrn socie%leé"‘ié"'%a‘ advance 7

practical protéctitnlBos privasys inetading 1A this field.

I do erphasise that the proposals put forward are tentative only.

We are still studying views expressed, including those put forward at the
recent Internitional Press Institute meeting in Canberra. Perhaps I might
be permitted to say that although the Press spent two weeks proclaiming abroad
its belief in a free press and open debate -~ and criticized roundly (and -
sometimes misconceived) the Law Reform Commission's proposals, no invitation

‘was ever extended to the Commission to come into the Lion's Den and put its
point of view. It is not, I believe, true to say, as Mr. Rupert Murdoch

. suggested, that invasions of privacy by the Australiah Press are the exception
which, Al:i.ke hard cases, make bad laws. One sees these invasions of _privacy
withh apparently increasing frequency. The notion of provic‘li_ng legally
enforceable protections for privacy is not terribly novel. It exists in
Europe. In the Australian context, there is a special reason for providing
protection, because of the division in the publication laws of this country.

" But our proposal for limited and specific 'i_:)rix}acy protection are not made
solely as a sop to securé uniform publication laws. They are put forward becausec

every.citizen knows that invasions of privacy do occur in the media

The law ought not to opt out of its vigilance on behalf of o



'citizéﬁs,'simply because the defendants are powerful Or even becaust
" their interest in a free press. is legitimate.

We will have completéd our ~Unfair Publication -report
5y the middle of this year. We.are presently working on the
many other attributes of privacy which require protection in
today's society. These include concern.with S . _

¥ Credit bureaux’ )

* Surveillance devices

. .* Criminal records .-..

. * . Employment. records .- .

*  Statistics. « | Lot

;j_ . * Credit-cards . . . . .-.
) * * Medical records .. e
= *  Medibank - o o o
' * Educational records . .
* Confidential.relationships... ... =i
* Archive records-
* Taxation records ] _
* $ocial security recprd§¢* hr e g
* Privacy and computing. _. .
Though we are working in the Commonwealth's domain we are :
co-operating closely with State bodies locking-at the same proble
I have appeared before the Victorian Statute Law Revision
Committee and our two inquiries, though developing separately,

keep contact with each other.

CONCLUSIONS

This then is the state of the debate. Privacy is under
threat in modern Australian scciety. The threat comes basically
from the desire and needs for information and the capacity of
modern technology to provide it. O0f course, our approach to
privacy protection must be 2 balanced one. No one asserts-that
privacy is the supreme value, All of us recognise that, living
together in soéiety, we must all, tc a greater or lesser extent,
lose aspects of our privacy. Current BRBustralian.laws are
inadeguate to do battle for the value of privacy against the
mass media, computers and the information revolution. Rememberin
always that privacy is a relative value, that must often succumb

to countervailing demand of society for information, new laws

a
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must nevertheless be provided ‘{f-'we'drd nbt to*séé this

value gradudlly eroded.The- Australian Law -R8form Commission

has received its most important reference from the Commonwealth
Attorney-General to suggest fiew Taws: Tt is working closely
wifh'Stéfg”bédiés examifiing the same problem. ™ It has proposed
specific protections in the édntext of the publication of-‘r
private facts. " Theseproposals dre st  fiflal. However, recent
events suggest that they may be on the right track. We are
seeking to develop hére a new notion of when it is wrong to
publish facts damading tS574 person’s peputation and intruding
into“hiskpriﬁﬁc

W8 aFe Hidw seeking to develop: rew and

f1Elele machlnery “that will deal WJth ‘6ther-invasions of
prlvacy -and’ prov1de practlcal 1nexpen51ve and useful remedles
for Austral ian“titizens: that will recommend themselves to the
Parliament and’ thE‘Australlan communlty » We cannot necessarily
expect that théy’ w1llarecommend themselves to everybody. Nor
should we aim atithatyl Ttdsentitely understandable that people
who are not subjéct’ to+kaws now; will not welcome legal
supervlslon in’ th&* name ¢ society. . Opposition of this -intereste.

kind is rarely - pe@rsuasivel Lulonws ..




