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- INTRODUCTION - . .

We meet tonight on the Ides of March - the anniversary
of the day when Caesar was felled by his political enemies and
died near Pompey's tomb. There will, I hope, be no political
knives visible tonight or hereafter in the important subject

wé are to discuss. Human rights and their protection are a

 matter Sf international concern. Our debate is. merely a reflect-

ion of .this ‘wider, internatiomal concern. President Carter
has elevated the long-standing American focus on human rights,
as part of the American Coﬁstitution and as a humanitarian

concern, into an attribute of national foreign policy. But this

“move began even before President Carter took office. It was

President Ford who established.,in the Office of the Secretary

of State.a special Co-ordinator for Human Rights angd
Humanitarian Affairs. President Carter has made human rights

a corner stone in his foreign policy. We hear a great deal about

it from New York and Belgrade. The international debate inevitabl

© turns cur attention upon ocur domestic situation in Australia.

This attention inescapably raises the guestion whether we,
in Bustralia, should have a bill of rights in our Constitution

and if not, what steps,short of a bill of rights.should be adopte

S0 that we are not left behind in the internatioﬂal movement

to provide practical protection for the rights of man.



BISTORICAL PERSPECTIVE : THE {.S. BILL OF RIGHTS

The Australian Constitution contains no catalogue of the

liberties of the Australlan _pecple The Amerlcan Constitution,
cb elss” {1nc1ud1ng the federal

from which we have borréwed“
system of our government) does- conta;n such a 1lSt. - But even
the original Constltutlon of the Unlted States did not have

a blll of rights.

T  The delegates to tHe™ conventlon in Phlladelphla were

not overly solicitous ' for the liberties of the people. Most

of them felt thatithe peopletbadbtoo”much“laberty Alexander
Hamilton’ SHER dbciSted v ibnk piobls 1872  BeadE i85 Tivas hardly -
surprising, then, that the framers of the initial American
Constitution showed little” enthusiasm foér the proposal by
Mgﬁgpiﬁtggléuthor of the,Virginia Bill of Rights) to preface

" the ;éw instrxument.with a . declaration of-the liberties-of the
people...-Roger:; Shexman p£5Canepticutawgs;all:for;“secufing:the
rights .0f the-pecple-yhen reguisite'.. But-owas it really: - _
réquisite:here?igTheQStatesaﬁhEWSelves'generaliy;had declarations
in their.Constitutions::That-was enough.: The-debate was- short.

. When: the: motdion: tas anOlntqa .COmMittee - to draft. a:.-bill of rights-
came to a formal vote, not.assingle: State. delegation could

muster a majority in - favour. --The-motion was lost,: ten States to
none. The original American Constitution was as silent as curs

on the issue of rights. .Like ours, it contained a few provisions

designed to protect civil liberties. It forbade the enactment
of retroactive laws, laws condemning without trial by bills of
attainder, and suspension of habeas corpus except in cases of
rebeliion or invasion. It guaranteed the right to trial by jury
in federal criminal cases and prohibited religious tests as a

regquirement for holding public office under the new government.

The American instrument soon provoked criticism. State

Constitutions were being enacted in which the declarations of
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rights of citizens constituted the major. part of the document.
The influence of Locke and Rousseau which had fuelled the
successful rebellion, was scon felt. After all, the notion that
men were created free and-with inalienable natural rights was

the moral jﬁstification for thé dissolution of .the bands of

. kinship and loyalty.whiéh had connected the colonies with Great

Britain. Yet for all this, the initial American Constitution -
contained intifs preamble but cone single phrase, relevant to
this motive force. That was the reference to "securing-the
blessings of liberty" which was listed last among the purposes
of the Constitution, almost.as. an:afterthought.. ]
=« . Opponents of listing civic,rights included the draftsmen
and cbam;ions of +the Constitution, particularly Hamdlton arnd
Jamés Madison. .. They argued,.in terms that will become familiar,
that a separate bill of rights was” not only unnecessary but,
even dangerous:. It was.unnecessary:becauserthe-powers of the
new government were limited to those sﬁécifically given to it
in the CQnstitution; No power to.abridge or deny liberties had
been delegéted,to.it;"Hamilton asked'why it was necessary to
declare "that things -shall not be dbne-which there is no power
to do". 'Why forbid Congress to abridge freedom of reliéion,
when Cohgress had no jurisdiction whatever to enact religious
laws? The inclusion of a separate bill of rights was dangerous,

so it was said, because by listing them, you might infer their

‘limitation. 1If you say that a legislative body may not abridge

certain listed freedoms, do you imply that, otherwise, there is

power to abridge them that needs to be checked?

Rdditionally, James Wilson of Pennsylvahia asked "Who
will be bold enough to- enumerate all the rights of the people?"

" .Tf, for brevity or by oversight (or failure of prophetic wisdom)

the list is incomplete, is there an inhibition on the development

of liberty that the absence of a list would not have caused
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-These argumentsuzwhiqhragﬁdthis‘time'290.years.ago

in the newly born .United-States.are still relevant in today's
Australia. Ihey”a;e,hindéﬁdy;the:issues:before;us t@nightrﬂ.Séﬂu
far,in;Australia,the:angumehﬁs'ofthemdpp@ﬁentswibffHamiiton;'._
Madison,.Sherman,andhWilSOn)uhavé:ptevai&ed.;Butstﬁey did. not
prevail in:the Uniteéastate&;,;Raﬁification of . the Constitutien
was only securedﬁbyuﬁhe_Vow%dffthoseumhomsupportedrz:biiltof"}
right5~thatathéy would-~seek: to.amend: the new.Constitution: to:

incorporate a-list of.agreed fandamental.guarantees:: i

. ;ﬁ¢~Lﬂme:manwchosemmtoyﬁﬁaftsagbiiﬂgofm;ights'was James
Madison. .He was sceptical of‘the-vaiue df-bills-of rights. His
draft was based“on=varipusnproposalgﬂsubmittedJLYiStatelfﬁTﬂﬁfvh
conventionshy It was:debatedtat:rengthvinebothl Hollses! b the!
Congressﬁlsﬁﬂﬁimatbdy ditgsecnred th@amequihfteltwbﬂﬁh@%dé‘voﬁéﬂi
in each:Houseménd;wasdsubmi;tedfto the:Statésnfnrfraﬁificationﬁ
On-15 Décembér;l7914xthewfirstﬁténramendmentSHbeeame“part ofu
the Constituticnuwhen:Mirginia became:the: 11lth.Statewto Fatify
them,-thuSﬂmakingeup'thrée*fourthsﬂof?{ﬁe'State%”éfifhé?Unioh?F
These temamendmentstareigenérally-talledythe: American~Bill of
Rights. They do.not constitute-all:of. the"rights of-american-
citizens._aAs;l;haﬂeraid;;Some’Iightsrwererilready centained in
initial Censtitution,. “Others“ﬁave“been'incorporated by later
amendnents {such aS'freedom“fromﬁslave;y or ‘unequal treatment

by government which came after the Civil War). Others exist

in, the inherited common law. Others have been conferred by
specific legislation.

The list of "rights" contained in the first ten amendment,
constitutes,nonetheless, a roll of American liberties. They
are learnt by heart in every American school. They are a source
of pride in that great country. They haﬁe'proved remarkably
adaptable and relevant to the problems of modern America. Even

if we do not agree with a notion of a bill of rights, the America
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-exberimentﬁ'now”ﬂ9511Y'twowtenturies old; must command our
thoughtful attention.

.- e - - -

Briefly, the First ﬁmgnémentzforbadé Congress-td:enact.
laws establishing religidn or.ﬁrohibitingAits free exercise or
abridging freedom of speech, press, assembly. and petition. The
second - Amendment fguaranteed the right to bear arms. The Third
prqhibitedjquartering‘of'sbldiEIS“in‘private-homes in peacetime,
without>thé owners?! consent:i- The Fourth outlawed unreasonable
searéhes.and seizures. The Fifﬁh guaranteed prosecution of
félbnieS'By”indibtmenf{ forbade. doublg -jeopardy, compulsdry self
incfimination;“dep:ivation of life, liberty or property without
aﬁe prOCeSSEOf“laﬁ and the"taking'of;prigate property, for public
qse_withcut:just compensation. ' The”Sixth guaranteed a speedy
K iﬁparfial'publicﬂandfiocal~€}ial‘ihfalf+crimihal prosecutions,

'guarantEea'the'right'to Eﬁbpéeﬁa’witﬂessés@andfthe~assistance
of legal colnsel. ' The Seventh provided for jury trials in civil
actions;" "The Eighth prohibited excessive bail, ‘excessive fines
andfcruel“and*uﬁUSuﬁl-punishmentsﬁﬁmfheéwinthvpﬁovided that the
mere fact tﬁét*rights were“;ot specifically.enumerated should pot
be taken to deny their existence. rThe.Tenth:underlined that
powers not ‘expressly delegated to the Federal Government are
retained by, the Stétes and the people.l L
THE AUSTRALIAN CONSTITUTION

When the protracted and agonising efforts were made to

unite the Australian colonies in a Federal Commonwealth, it was
inevitable that the draftsmen of the various bases for union
should rely heavily on the American precedent. This they d4id.
The Constitution is written. The systeﬁ of government is federal.
The Federal Parliament has limited, enumerated powers, the
balance remaining with the States. There are, however, vital
differences. The'pdsition of the Crown was preserved. The rigid
separation of powers, critical to the American Constitution, was

1. This account of the Bmerican Bill ‘of Rights is taken
pPrincipally from T.. Pfeffer, The Liberties of An American,
2nd Ed., 1963. '
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modified so.that-the :Ministers-of:the.Executive.sitin and are
responsible stobheosParliament. There wasno entrenched list of

guaranteed rights of the Australian citizen.
) ToLle, e e Janerimone Yovbadd ?;':--nq-?.;-’:.*!: T
e ecTheresdre, arnumbern of é—ppag:e_ntly:::import‘g-n-:t guarantees ~.Ot’

personal liberty-in the Constitution.. Two, apparently important,

* been so0.interpreted. by the_ High. Court of Australia .as:Tto haye -

a very limited applicatioms-Therfirst-ds-the provision in.s.l16
of the Constitution forbidding-theCommoenweal th:from making: :«
any slawsestab Lrsl'r:mg sanyireltigion werrimposing ranycreligious
obser‘;r'anté“—'\;ofi rprohibiting thesfreeeXercisesoEranyreligion. -7
This provision Wagractudably oingdéfbed ldmethe Constitwmtion it mn
basically-as ‘& "tradevoff" foF ~the ~adoptivn-inrtherpreamble-of = -
the invecation  to. God%whe¥eds-thdipedpla . mvhumbly=relying:i-

e Tl

onvthe tblessing ‘o f Alnighty Bod haveragreed ntonunite:. i

Lestthiscinvecation of thé-Deity ‘shouldrhave.uitoward @ = 7o
consequencesistlie giardrteenin silbl6vwas vinchuded<r:In-the opinio |

was‘-:‘fé‘i;’.‘ip&:‘cbézb‘]:y& nnecéssdryrerception™ . 2

of Sir-Owen ' Hiiontl
Cér‘ta‘in'lyf'dur‘irrgi::the:i-laxst#wa:r:;:-:m:men the pressuresicf~wartime saw
a conflictirbetweelitperoeivedinecessities landntherdesires. of -1 Hall
a siall -and uvnpepular religicwsssectftheprohibition-took i
second place-;':}v. Likewisé. thegquarantee "in:s.80<that the trial on
indictment of any offence against-the law of the Commonwealth
“shall be by jury".has ‘been quite simply circumscribed by the
Commcnwealth limiting the number of offences which are triable

on indictment. The High Court upheld the contention that, despit
its language, s.80 carries no implication that any offences must

be made J'.mflJ'.ctable.f‘l

Indeed, the only provision in the nature of a "fundamenta
guarantee™ in our Constitution to have been given significant
effect is that found in s.92 which guarantees the absolute freedo

of trade, commerce and intercourse among the States. The provisi.

2. 0. Dixon, "Two Constitutions Compared", in Jesting Pilate, 18
100, 102 {the book hereafter called "Dixon").

3. Adelaide Company of Jehovah's Witnesses Inc. v. Commonwealth
(1943} 67 ¢.L.R. 1ll6.

4, R v. Archdall (1928) 41 C.L.R. 125, 139,
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in s.@l that no adult person shall be prevented from voting at
elections'for either House of the Parliament of the Commonwealth .’
is limited to guaranteeing such persons only such a right as he

hag or acquires in State elections. Attempts to, flesh out the
voting  provisions to accord rights to young people5 or tolensure R
) roughly‘equal electoral boundaries6 met with little support in

" the High ¢ourt of Bustralia. The Australian Constitution; a
somewhat curious and interesting document, is singularly deveid
of the high sounding language nbrmhlly'td bé found in-a
cdnstitutiOnél'instfumént“nowadays” ‘Its ‘terse prose has attracted

terse and, frequently, hlghly diteral 1nterpretat10n

P Sy

There is nothlng ln [o10% Constltutlon of the self confident
“language of "the Americdn’ Bill“6f Rights. -But-the possible inclusier

of guaranteed Fights was debated at the Constitutignal Conventlon,

o

‘partlcularly the Tblrd Sessmon held in Melbourne in 1898.

suggestion by the Le@isléfiﬁé“ﬁ%séﬁﬁi& ot Tasmania that the
Constitution should contain a pIOV151on pIOhlbltlng any State
" from making or enforcing : - :
- "any law or abridging any privilege ox immuﬁity
of citizens of the €ommonwealth, nor shall a
state deprive any person of.life,'liberty or
property without due proéess of law, or deny
to any person within its jurisdiction the equal
protection of its laws“.7
This suggestioh became a test, The most valiant defender to
emerge was R.Z. O'Connor Q.C. from New South Wales. Though even
he admitted
“The citizenship which is qime@ at .. 1s not to
be attained by a.grovision of this kind, but by
the comity and-friendship that must ensue when we

are all one peopie. Any declaration of the rights

3. King v. Jones (1272) 46 A.L.J.R. 524.

6. Attorney-General for Australia (ex rel. McKinlay v. Commonwealt?
(1976) 50 A.L.J.R. 279.

7. Australian Federal Convention, 0fficial Fecord of the Debates,
3rd Session, Melbourne, 1898, Vol. 1, 682.



of the citizeds, ahd any interferends with tne '
" local rlghts Of the states fl.jﬁéﬁi& be ﬁery'A

e e T

mlSChEVOUS “In thé ordlnary course Tyt TeEnE ooE

thlngs such £ prdvlslon at thls tlme of.ﬁay
would be unnecessary, but We all know that laws“

aré passed by majorltles, and that communltles R Ce

are llable to sudden and very often to unjust s

2SN

lmpulses - as much so now.as‘ever. The amendment'
lS 51mply a declaratlon that no lmpulse of thls
y uy -

FT 1-_(.”1.1:19.3' Loy Nyt Ras g
klnd whlch mlght lead to:'the pa551ng of

g A i Sy 3

unjust iaw shall deprlve a‘c1tlzen'o£ His rlght

to a falr trlal ..; It 1s a declaratlon of .o+ ..
llberty and freedom ln our deallng “with c1tlzens;-""“ B
R YRR TTmgs rie passipde s VnoTo

' ofrthe Commonwealth. Not only can there be _

Stpmm et LT e e am

“*ho harm‘in'plac1ng lt in the Constltutlon, “but
T Mitis also necessary fof the'protectlon of the_!
llberty of anybody who

of any” State"’g"

llves wmth'

Chief amongst ‘thé opponmnts was M : _AttotneyQ

General for Vlctorla.ﬂh ) N
"[The debate] “.'15 far more’ than a questlon of.
draftlng. . The phrase “the equal protectlon of
the laws"'looks very well, but what does- it mean?
It was part and parcel of the 14th amendment of
the American Constitution} it was introduced on

account of the negro difficulty ..."9

Mr. Higgins then intervened : '
"It protects Chipnamen too, I suppose, as well as
negroes?"l0

Isaacs, seized the debating point and grasped the nettle
"It would protect Chinamen in the same way. As
I said before, it prevents discriminations on
account of race or colour, whether those

discriminations be by Parliament or by

8. Ibid, 6B2-3.

9. Ibid, 686.

10. Ibhid, 687. (¢f. ss5.51(xxvi) and 127 of the Constltutlon before
the 1957 Referendum.
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,administration. +.. To put it in plain 1anguage,w
our factory legislaticn must be void. I put

that one simple statement béfore Heheurable
Members, and I wonld ask them how they can expect
to get“Ebr this Constitution the Support df the,
-workers of thls colony or of any other colony,_

- if they are told that all ocur Tactory 1eg151at10n
is to be null and void and that no such °
legislation is to be possible in -thé future. ...

- L say that there is’ no nece551ty for these words

. at ell. If anybody could 901nt to anythlng that
any colony | has ever done,ln any way ,of attemptlng

T to persecute a citizen w1thout due process-of law

- - there would be some reason for thls proposal”. 11

B " pr * Cockburn: of South Australla posed the same*questlon :
Y "Why should these words be lnserted° They would
P ' be a reflectlon on our cmv1llsatlon. Have any of

the colonles of Australla éver attempted to deprive
any person of 1ife, llberty or property without
~due - process of 1aw° I repeat that the lnsertlon

~of these words would - be a reflection on our

e

civilisation. People would say - "Pretty things
these States of Australia; they‘have to be prevented
by a provisicn in the. Constituiion from doing the

fﬁ A grossest injustice"."lz'

5 : Mr. O'Connb; went to the defence of the clause

C "We are making a Constitution which is to endure,
practically speaking, for all time. We do not
know when some wave 0f popular feeling may lead

a majority ... to commit an injustice by passing a
law that would deprive citizens of life, liberty
or property without due- process of law. If no
State does anything of this kind there will be

no harm in this provision, but it is only right
that this protection should be given to every

citizen of the Commonwealth“.13

11. 71bid, 687-8.
12. Ibid, 688.
13. 1loc eit.




Dr. Cockburn would not Be sxlenced and declared the Amerlcan

.Civil War then fresh 1n"m nd'

f&eoﬂycm:

v1olated" 14 L

The words were put to the: ”Ehé”cdﬁﬁitEEQTaiéiaéé: There

were 19 ayes aha 23?ioé§fLTh§HbeGiéibn”Q%éwldEETh?Kﬁééfﬁénuated

T AR 'ﬁ,n

prospects oF Pederatibh’ ‘ﬁotlons o

ebates about rallways, the rlver'questlon and 50

oty {

"SINCE THE CONQTITUTfON‘

Australlan Blll BE nghts bt a practlcal reason. As lt happened,
“the practlcal reason ‘had Strong support 1n the tradltlonal
thinking of British' lawyers. “The’ pract;pal redson was the
fear that anything tontroversial in the Constitution would spail
its doom. As it is, though . passed handsomely in Victoria, the
Constitution was only narrowly'épproved-in New Scuth Wales and
more narrowly still in Queensland. I shall not dwell on the
Queensland opposition. The New South Wales Treservations related
_principally to the inhibitions contained in the Constltutlon
upon the democratic principle "one man one vote". 15 The fear
expressed by Isaacs may sound unpalatablé today. It was that
Chinamen mightactually secure equal civil rights and not be
subject to unequal laws. Perhaps the narrow passage of the
Referenda in New South Wales and Queensland justifies Isaacs'
caution. @Like all efforts at uniformity in Australia, our
Constitution was a coﬁpromise,painfully wrought after the most

tiresome negotiation in one committee after another.

14. Ibid, 689.
15. J. Quick and R.R. Garran, The Annotated Consgtitution of the
Australian Commonweailth, 1901, 225.
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~. Mere pragmatism might not have carried the day, if the
argurment did, not have deep roots in Anglo—Saxo; attitudes to
. wrights". The British Constitution does not contain any
. Comprehen51ve statement of -human rlghts. The debate is:alive in
Brltaln. But that is the' present 9051t10n. Jeremy Bentham put
the traditional view thus in his comments on the Dexzlaration of
.the Rights of Man made durlng the French Revolution :
“Look to the letter, you find nohsense - look
beyond the letter, you find nothing .. Ratural’
“-'Rights is simple nonsense: natural and®
‘imprescriptible rightsf:rhetb?ical-nonsenée - : .
nonsense upon stilts". 1 '

.chey, whilst lamenting the necessary weakness and inflexibility ~

. of federallsm and its tendency to remit vitally. 1mportant

" guestions to the jud1c1ary,acknowledged'that "most forelgn
‘constitution makers have begun w1th_dec1aratlons of rlghts .- He
suggésted that they "have often been in no ways to blame”,
doubtless referring to the American history. '

Bécause ‘we never had a Revolution and achieved
represeﬁtative, responsible and theh national government by
orderly change, there was never the fdcus of attention in Australia
upon "rights" and the need to assert and defend them. On the
contrary, from England was inherited a political thesis that the
best guarantee of freedoms and liberties was to be found in the
common law, a responsible Parliament and an independent judiciary.17
Sir Iwvor Jennings put éhe traditional approach this way

"The English constitutional lawyer ... has never

tried@ to express, and does not think of

expressing, the fundamental ideas which are

implicit in his Constitution. ... An English

lawyer is apt to shy away from a general-

proposition like a horse from a ghost. ... On

. the whole, the politician of tomorrow is more

leé. Cited S.A. de Smith, The New Commonwealth and Its Constttutzons
1964, 164.

17. H. Storey, Protection of Human Rights - Alternatives*and

" Options, in 4 Human Rights Commission for Australia, 14 May

1977, mimeo, 21. For the views of the present Attorney-General
of the Commonwealth, to similar effect, see P.D. Durack and
R.D. Wilson, "Do We Need a New Constitution for the
Commeonwealth?" (1967) 41 A.L.J. 231, 242.



likely to be.right than the constltutlonal 1awyer_u

of -today"- lg_J; e e e s

In similar vein was the..defence.- by Bir Owen, Dixon. Qf, our-

Constitution's, rejectlon .0f a bill-of rlghts a5

"In [the United States) men have come. to regard
formal guarantees of life, liberty and property

- - - adainst invasion by govexnment, as indispensable

to a free constitution.: Bred.in this doctrine

- you.may. think. 1t strange that. 1n Australla, a
democrach;ﬁ%evergthexe wagﬂgng, the cherlshed
;ﬁgAmeriCanmpnacticéaog placing-in the: fundamental

.. laws-guarantees :oft personal liberty should prove

vyvoit was. . The .framers -of the-Australian Constitution

v wereénot-preparedvtoaplacewfetters ﬁéon legislative

cacdtdon;-.except 1n50far as - lt might be: necessary, -

for the-purpose .of.distributing’ bgtweeqhtheJStates

.and ;the.centrak government,  the .full content of

legislative power. The history of their country
‘has.not taught them-the;neqd,qf_p;bﬁ@gionsﬂ

.. directed. to, the. control of .the legislature itself.
The working ©f such provisions in [the United States]
was conscieritiously studied, but, wonder as you may,
it is a fact that the study fired mo one with-
enthusiasm for the principle. ... It may surprise
you to learn that in Australia one view held was
that these checks on legislative action were '
undemocratic, because to adopt them argued a want
of confidence in the will of the people. Why,
asked the Australian democratics, should doubt be
thrown on the wisdom and safety of ehtrusting to
the chosen representatives of the people sitting
either in federal Parliament or in the State
Parliaments all legislative power, substantially

without fetter or restriction"?19

18.
19.

Cited de Smith, 165.
Dixon, n.2, 102.

. angocepkable: towoun Constitution, makers. But.60i. i,




Sir Owen Dixon explained 11 years latex, in 1955 how deep was
_this Australlan prejudice against a bill of rlghts :
_‘“Clvll liberties dépend with us-upon-nothlng
more obligatory than tradltlon and upon nothing
more lnflexlble than the pr1nc1ple5 of ...
1nterpretat10n=and the duty of courts to presume
in favour of innocence-and.against.the invagion .
of personal. freedom under colour of authority.
We. did.not._adopt the .Bill,of Rights .or transcribe
thguFou;teentpﬁAmendmentﬁﬁxLt,iST;as-itfappeérs to .
me,wa{strikingidifferen;e;arItfgoas_deep in legal.
thinking, The influence is far reaching .that has
- been exerted upon the ]udlC1al and - juridical . .
. thought of [the United States] by the.functions
which the courts must f831fil under those great LT
constitutional guarantees" 20.. S
This, then, 1sLth¢f;:gdlthnal%y}eqyr_Ithwas;the view adopted
in 1898 in.this city, . ' '
Constitution. It wasthe view espoused by Sir Owen Dixon in 1944

~It.was.the view adopted .in 1901 in our

‘and 1955, Tt was the view taught.me and every lawyer -present, -
trained in dur.léqal tradition, until . .the past ten years or so.
A British subject, and an Australian citizen, had all his
liberties unless Parliament, acting within power, in the name of
demdcfacy, deprived him of liberties. The gquestion we must
ask ocurselves tonight is whether all this was wrong and whether
the time has come to do something more positive about the
protection of human rights, aﬁd if so, how.
THE RECENT DEBATE.

' Though it is not unigque for a

national constitution to contain no reference to civic rights,
it is, ‘nowadays, unusual. At the last count of 147 national
Consﬁitutions, 108 of them contained provisions equivalent to a
bill of rights. Thirty nine contained no such provisions. It
must be said, however, that of the 108 the great majority are

countries in which human rights that we regard as important might

20. In Concerning Judicial Method in Pixeon, n.2, 153..
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There is absolutely'nb doulyt thet the written-bill 6f rights

is no guarantéecf* theirespectﬂof Kiimafi. raghts~ “This much is
_clearly not in-dispute?y “I¥€iis'alsd undoubtedly true.that real -
respect for‘ciﬁil"énd*poliﬁical5rights?depends on relative .
prospefity; ciﬁiélattitudés,‘ﬁraditiohsiaﬂdlhistory“as~much as
upon the economic factors-alrgadyreferred tor wDespite all
this, there_ié-ﬁéw-a4vdcai5moveménﬁﬂiﬁﬁEhstraiid?f0r~the
establishment<of- certain constititiénally®guaranteed rights,
enforceabl®  at the Hehest  BFrahtindividuals ¢l tizedi i The
Australiafi-Uabs¥r bhity: RASESACHES . plALFUPRT thevintroduetion

into the Ai:l'é;t'i:"é'liaﬁ"‘ Cotis titution: bf i provisionss tiiprotect
"Fundamenta} ﬁ1§hts‘aﬁ&-C1V1i Libertles"““ T%elﬁpproach of the
leelal and“Natichals® ﬁbuntryb?artie%qisytather $oestablish a

‘special -commissitn ands Lo it rodués’ spe01f1c leglslatlon to

protect humah* rlghts'“

'7.iniEﬁg&aﬁd‘xhe=oﬁpbﬁént° bfwhﬁméﬁﬂmiﬁﬁtswprbvisicns-tend

to comes £rom; the * LaBouts 1 AB O pELit sy ekpréseing: faar: abont:
conservativé- judicial . FEFEraIwENon A, $HACal sbvereign.
Pér'—:l."iaméh"‘t._ ----- ‘Onithe! otter hend, . the! folmer™ Cohsetvative Lord
Chancellori“Lord -Hail'shaim, has how: come -out strongly in faveur
of a bill of rights.21 oneé- of the most frequent and vocal &
supporters of a British Bill of Rights is Lord Scarman, a Lord
of Appeal in Ordinary, and former Chairman of the English Law

Commission.

In November last year, he suggested that in a complex,
plural society, a bill of rights could, as. the Americans have
found,‘provide "a body of principle on which the legislature as
well as the courts can build".22 To meet the challerges to plura. -
society, Britain, like Australia, took the path of specific

legislation. Lord Scarman is critical of this approach :

21. TLord Hailsham, The Richard O'Sullivan Memorial 'Lecturer,
The Times, 26 May 1977, 2. See also his Dimbleby Lecture -,

'1976.
22. Lord Scarman, Annual Minority nghts Group Lecturer on "Righ
and Obligations in a Plural Society". Reported, The Times,

17 Wovember 1977, 1.
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"The reaction was typical - pragmatic, em?irical.
We have not yet thought out a solution of
Aﬁrinciple. We haveiéimply acted to-meet urgent -
| gifficulties, preferring to uéé-administgatiVe
“and legislative methods wherever possible."23

What the Americans had sought to achieve by reliance on a written

Cconstitution and the Bill of'hights, interpreted by judges; -

" the British had sought to do by detafled legislation. .A bill of
righﬁs for Britain,.Lord Scarman declared, would remind
legislators that laws ‘have to beycbnsistéht,with_the human rights
of éveryoneyf-lt would provide_cfiteriayforgjudicial interprétatic
of such legislation .- R T -

“ "Thefcomplaxities.Qf,theAplural sotiety are such- . .
that ﬁithgut‘a Bill of Rights we are in danger - 5
- of losing our sense of direction. ... 2 bill of
rights is imperative to keep -alive our principles.
du;ing‘a period of social. develepment in which it
is necessary to load--the iaw in favour of'deprivéd
) groups".24 " _ : -

-In January of this year, Lord Scarman appeared before a House of -
Lords Committee inguiring intor a. bill of rights.-for Britain. .He
told the Lords that the time had come to."move over to.the
attack”. Britain should not simply look 'on a bill of rights as
a strange fofeign import, yet another price to be borne for
entering the European communities. A bill of rights he declared
would : .

"freshen up the principles of. the common law;

it provides the judges with a.réviﬁed body of

legal principles on which they would go to

develop the common law case by case as they had

been doing for centuries".25
When the debate reaches such an open and vocal stage in Britain,

. from whom our inhibitions on this score were inherited, it is
clearly worth pausing for a moment to collect again the major

themes in the Australian debate for and against a bill of rights,

23. Ibid, 1, 2.
24, TIbid, 2., . ‘ :
25. As quoted,.The Times, 24 January 1978, 2.



entrenched in the Constiturion  Beford and since’ federation
opinions have rariged ‘Fron s¢eptical oppdsitidhn to passionate °
support. Mr: Ellicott, ﬁéddihg“tb“SEfTOWBﬁ'Dikﬁﬁ'%”liét 5ays
that ‘we da not need a bill of rlghts because the. true protections
of our civil liberties are- to be’ found in our system of

' represedtative Bn' Tésponsible” goveramént, the judiciary ~a oo

free preSErandHaut legal trhdlt1oh‘r6'ﬂMru Storéyy the SRELE

Attorney —General "of this State, Has expressed tHe! "

fear, remlnlscent'of James” Wllson ‘Gf- Pennsylvanla{ that the

righfﬁfﬁifl'lé%ﬁfﬁ N1y Es” uncertalnty, ‘hub By their T very

6ef1n1t10n~*to1a”l¢m¢tat1on upon our® rlghts and llbertles.‘T

Vied. Lfud Q)

Mény*AnEtréliaﬁs“hﬁveiexpréssédaSPECial~fe$ervétions
about the pdteéntial“for-a'bill of Tights to ‘damage the role-and
standing of ‘the’judiciaryi “TE judyel have?ts “fresh out" the
generalities "o f bBroad istatéments of“ri@ht%?ﬁ%heyzmé?*théiéby
assume the mantle-of legislators : inventing and not simply
applying® thev 1awi- 8'~Aﬁ'impbff&ﬁfﬁiééent?éad%ésgrhﬁﬁPrbfesﬁor,""
" Gordon- Reid '6f the Unhiversity of Western Australid lamented, -
amongst’ other™ thlngs, the Yecett ¥ransformation® of the judiciary
in Australia - I e :

"Most of the radicalism in Australian government

in recent years is to be found in that part of

its structure which has traditionally been

classified as arch conservative. ... Australians

are being encouraged to believe that with

representative democracy failing us, the Judiciary

- the least democratic component of our ]

institutional arrangements - has the means to save

us. ... We also have new statutes providing fof a

network of legal aid commissions throughout

Australia, a newly created and active federal Law

26. R.J. Ellicott, "The Commonwealth Government s Proposal" in
A Human Rights Commission for Australia, 5.

27. Storey, 22.

28. Storey, 23.
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reform Commission, and legiglation is now passed
before .the Parliament for a Human Rights- .
Commission.. In the midst, -and in tﬁE_wake, of
this .reforming turmeil [an] interesting trend LT
[is] discernable -~ ‘[which] I.call "Judicial .
imperiaLismﬂ - += The. federal, judiciary has made
obvious territorial gains ... Tberé'is‘uhprecedented
judicial activism in policy-making in Australian
e ~.government ... The“Executiye[é Jnéed for. the
wernt~ -, BELP. of -Judges cannot be. divorced froﬁ the. -
lngfq “deglining .reputation of, and ‘our increasing.
. .. impatience with, politics and politicians.. One
"o cdhsequencesof‘running-down tpe‘electéd component-
- ) of our system of gové}nment is that only the .
judiciary is acceptabie to the public as being”
.pntéinted by ideqlogicalépreConcebtions. Politicians,
businessmen, - trade unionists,. academics; military
personnei have-already :lost much of -their public
credibility ... So in using the judiciary in this
. way;:thewExecutive Government is using the last’
available 1ine of human resources  to: e€stablish
credibiliﬁy for its policies. It is engaging in
a risky stnategy; If the judiciary is depicted
publicly as fostering one set of political views,
or of protecting one economic interest at the
expense of another - where do we turn next? ...
The practice is fraught with dangers for a fearlessly
independent judiciary."29
Those who see the way the American judiciary has developed the
bill of rights, by dealing not in the mechanical application of
finely reasoned points of law.but in the broad tenets of social
and political philosophy féar that, if we were to do likewise,
_our judges would lose the authority which is the ultimate source

of order and peace in society.

29. G. Reid, The Changing Political Framework, address to 1978
Summer School of the Australian Institute of Political Scien
29 January 1978, mimeq, 22-30.
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-

The faith in.judges,..which..is;aften gxpgggsed;ﬁy:
supporters of a bi}l of .rights, .is seenwby xadical critics as
touching and naives: In.:Britaiassbutralsosin;Australia, the
background and training of:judges.-is fairly-uniform and generally.
conservatising.' The' faith in judges to. fashion enforgeable
As Professor:Reid points: out,our: jud1c1azy.was, untll iately at

least, seen ag "areh conservative!s..Fer.those who. point to the

'Ameridan-Gonstmtut10n¢Tanﬁqthe;wﬁy;;he%jugggs have_developed it,

critics say:ighat.thegadmericans baditheiraBilloofRights virtually
‘ ‘ <30

from the-StartL%maVEﬁgIOwnﬁup-wiﬁhi@tnovgriﬂearly*two centuries
its tradltlon“huOveI.andague;h@ga;Q;qg%$1g§ﬁpﬁ,an;ggﬁg;§llan
bill of rights:pointmou;:thaﬁwpﬂﬂﬁt&tutigna%ugpéxaﬁpees are no

where, not untilmrecentlyiiwasptheﬁconst&tutapq;pgg@;to assert_

the rights: oﬁgthe.colouredLmlnorlty and then, sguiguiq_said, only’

when the whole.communlty had -come; round: to ready acceptance of

T 32 -
such reiorms. Opponents B the'Blll S nghts Movement

in Austral*a condemn "the moveE ad’ pomntless,'lrrelevant and

possibly dangerous self 1ndu1gence. ‘What is needed, they
say, is not the vague ‘statement of general rights but
gspecific ‘and enforceable legislation that will work. We are
told that we can look to responsible and responsive
Parliaments to do the job. Mr. Ellicott put it this way :

"The government is committed to preserving

human rights in this country. It does not

however agree that it is necessary. to have

a Bill of Rights in order to do so. ... In

30. Storey, 23.
31. JIbkid. ;
32. Loe. eit. . i o
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the Govern;ent's view,there should be
a case by case approach to human rights.

. This approach would deal with areas .
where "HRuman rlghts in Australia are not
basically recognised or which need
clarificdtion or codification or would
deal with inst%pcés wherd it is -
demonstrated by the complaints of
individuals that existing laws or
practlces falled to obsérve basmc human:
rlghts -The Crlmlnal Investlgatlon Blll
T clear 1ndlcat10n Sf the government s -

| . . sttritude’ The prlvacy reference to the

K Law Relorm Comm1551cn ig another" 33 T -

Agalnst these arguments the campalgn for a general {and

preferably constitutional) statement of rights attracts many

ardent supporters.rDoubtlessmthere1ane.many_offthem here. Somé of
them, like the. Attorney—General for New South Wales, Mr. Walker, -
put the oppos;tlon down to nothlng . more than the "intellectual
paralysis” of the tradltlonallst-legal m:.nd..4 They point to

the vulnerablllty of Australians tQ increasing concentrations. of
arbitrary bower, whether in goverhment, business or individuals.

The theory that.Parliament will step in-to protect people’s

rights is assailed as a myth. It wouldrbe all right if it
worked, ‘but it does not. It assumes an independent and

critical media, an active and informed electorate, politicians
who are responsible and responsive to electoral needs,,

Members of Parliament who are prepared to fight against

Party pressures and minorities who are well organised, articulate
and persuasive. Short of the Millenium, we will not have all

of these and accordingly, if we are to give legal protection

" where increasingly it is needed, we must arm the judiciary with
~new weapons. The judges can be trusted not to exceed proper

functions, particularly given our judicial traditions.

33. R.J. Ellicott, Commonwealth Parliamentary Debates (H of R}, 1
June 1977, 2292. Second.Reading Speech on the Human Rights
Commission Bill. :

34. Legislative Foundations of Human Rights - The Problems of
Distrust and States' Rights, in A Human Rights Commission for
Australia, 27.



To Professor Reid's caution against -judicial imperialism
it is perhaps appropriate to remind ourselves what another Reid,
Lord Reid, one of the most™ outstandlng jurlsts cof the Engllsh law
of our tlme,sald -about judges making law -

"There was a time when‘lt‘wa51phought aimost

indecent to suggest:that-judges make law - they

only declare it. Those with a taste for fairy .

tales seem..to. havelthought that -in some Aladdin’s

cave: there is’ hidden the:Common:Lawin, all 1ts

splendour and “thatien’ a” judge'é app01ntment ‘there
descends’ on hlm knowledge of the maglc ‘wbrds

Open Sesame.— Bad- dec151ons are glven ‘when the" -

judge has muddled the password ant £he wrong door T
! falry tales any

do dec1de b _ween
TRLTACNY

at least) .as. an attempt L. ﬁﬁsh judges back into Aladdln s cave f

and revxve the world of comfortable fa1 y'storles It does smack

to my mlnd, of Montesquleulan fundamentallsm. At a federal level
the pass was sold in 1904 when a jud1c1al type body was set up

under one of the judges of the High Court, to regulate and

control industrial relations. Judges deciding human rights issues
do not seem to me conceptually different to judges deCLdlng

other policy questions.

The strongest arqument for a bill of rights, enforceable
in the courts, is that it provides the -judiciary witﬁ genéral
principles to which théy can appsal to deal with the truly’
unacceptable and putrageous cases i.e. those instances where legal

injustice has been allowed to be perpetuated by Parliamentazy

35. Lord Reid, The Judge as Law Maker {1972) Journal of The
‘Soctety of Teachers of Publie Law, 22
36. Walker, 28. ‘
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indifference, administrative'complaeency and judicial restraint.36
the facility of a bill of rights could, as Nr. Trudeau has
'guggested, "withdraw certain subjects from the vicissitudes of
politiCal pontroversy, .place them-beyond the reaéh!of-minorities .
and officials, and ... establish them as leg*l principles to be .
.applLEd by the courts. One 's rtght to llfe, llberty and property,
to free speech and a free press, freedom of worship and assembly

- and other fundamental rlghts ... depend on the outcome of no

elections™ *__‘

ot

Even Slr Owen Dlxon, though a Crlth of blllS of rights,,

1nnthe hands of the Amerlcan jud1c1ary, the bill

"conceded tha
of rights has become a great englne for legal change I . .

- "[Tlhe Amerlcan legal system provldes a fertile

E

fleld from which 1deas sprlng,.because it forms’ _- -
38

: a llvely stimulus, ‘to 1egal thought”.

Nothing. has contributed so much to the stlmulus as the catalogue
of rights adopted in 1791. . Its presence lS generally conceded
to have had a moral and educative force on Amer;can citizens.
Indlrectly, thls has 1nfluenced thlnklng ln many countries,
_ircluding, lately, the unltlng countrles of Europe.' In an age
of increasing general education and civic.awareness, it may be
easier to enliven the mass inperest and appreciation of our
inherited liberties, if tbey‘pre collected in a document which
is readily accessible to the citizens. In Australia the danger
to our rights is mot in a frontal assault upon them. It is in-
their slow erosion by a mass-of well-meaning iegislation or the

indifference of a community bent on material advancement alone.

_ The argument for a constitutional bill of rights rests
here. There are no moves imminent o entrench a list of fundamenta
‘rights in our Constitutien. The action to protect rights in

Australia is elsewhere.

37. P.E. Trudeau cited by L.F. Bowen, "Will a Commission Be
Effective?” in A Human Rights Commission for Australia, -
9 at 13.

38. Dixon, 153.



GENERAL-LEGISLATION vow - -

_As iz wellknown,there.are means, short of incorporating

a-Bill..of" nghtsd;n khe. CQDStltuthn, by which legal
protection. can. be secured by, generalxlegaslatlgn - In. Canada, ,
ﬁileh-ﬁas,q federal systgm7and;lggglytr@d}ﬁ;0n3§;mllar:to

our own, the Parliament,.in ;1960 passed an Actfforufhé . ‘
Recognition .and. Protection.of Human Rights and Fundamental
Freedom. .The.dctsdeclanes certainh@ighis_ahdmf%eédoms which
-.ape_specified and provides that every Act of the Tederal

Parliamént or Regulatlon made under such an Act shall unless

inr dple;rogate

from:or authorlse dePOgatlon from the declared rlghts and

freedoms. ~This= Ieglslatlon was passed durlng a: parlod of
Conservativer fdmlnlstnatron 1n ﬁanadasec&t was a major. -
article of"faith o Mrs J@hmvmiefenbakep, both in Government
and . Opp05Lt10n“L_It thagn secured univarsal-polltmcal support
-initanadasii s This 3udlc1al reactlonato it has: beEﬁ_patchy~~ﬂfv

butmore” recenti deciSlth wonld appear to'lndlcaté >that..

Lthe‘judielary is- learnlng-to llve w1th thls new*creatLre.

Taropa e

Meanwhliesithé?internééionai*commumityhhas moved
quite rapidly in the .construction of irternational statements
of enforceable human rights. I say nothing of the moves ]
in Europqu or in other regions. Undoubtedly, the worldwide
moves for the expression and protection of human rights
arose out of the ashes of the Second World War. The United
Nations Charter itself speaks in its preamble of "fundamental
human rights"™ of "the dignity and worth of the human
person".  Article 1 enjoins the Members to promote respect
for "human rights and for fundamental freedoms for all without
distinction". The Charter was in turn refilected in the.

Universal Declaration of Human Rights. Later Internaticnal

39. W.N. Tarnopelesky, "The Supreme Court and Civil Liberty™ (1976) 14 Alkert
L.Rev.58; N. Lyon, The Central Fallacy of Canadian Constitutional Law
(1976) 22 MeGill L.J. 40.

40. £f. 6. Triggs "Prisoner's Rights to Legal Advice and Access to the Court
The Golder Decision by the European Court of Human Rights" (1978) 50
AL.J. 229,
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Covénénts Were prepared, designed-to give teeth to-the
eablier general statements. The most important of these
Coverants 15 the &ntefnational Covenant on Civil and Poliiical
Rights. Australia, with a delegation led by Attorney-
Genefal Nigel Bowen; took an active part in the 196Cs in -the
negotiations which led up to t'.& tonclusion of this Covenant.
gufficient numbers of States having ratified the Covenant

it has now come info” force as part of interrfational law. =
It was signed by Australia on 1§ December 1972 but has not
yép been ratified or subscribed to by this country.‘Tﬁe"
inteﬂ%ion of sucbessive'Australiaﬁ Governments hds been that
we should ratify the (ovenant and, within'our constituticnal
“arfanggments; do whiat is necessary fo»provide for its

enforcement in this country. S .

s . -
.

Duting the Labor‘G0véfnmént,.the Buman Rights Bill
1973 was introduced by Attorncy-General Murphy.4l The
'8{11, by clause 6, provided Eor approvil to be given to
ratification by Australia of tHe"Intérﬁa{ionai1Covenant on
¢ivil and Political Rights-(éévwelilés the Convention on
the Pelitical Rights of Women). The Bill purported to
bind Aﬁstralia’"and each State".42 It set out in‘iks

clauses substantially, but not exactly, the provisions of

the Intermational Covenant.. It then established certain
machinery for the enforcement of the rights stated in general
terms. This machinery included a Human Rights Commissioner
with powers of conciliation and, ultimately, access to the
federal courts for enforcement. It also provided for an
Australian Human Rights Council and various other machinery
provisicns. The Bill lapseé with the dissolution of the
Parliament in mid 197u. It was never reintroduced. It
engendered much heat and passion during its short life. It
was attacked by churchmen, the Australian Medical Journal,

Sir Robert Menzies and the then Chief Justice of victeoria who,
“before retiring to take up.the position of Govérnor, wrote

4 letter to the State Attorney criticising its terms and

purPOSe.43 The arguments raised for and against the Human Right:

4. Commonwealth Parliamentary Debates (Semate}, 21 November 1973, 1971,
42. clause 3(1).
43. As reported in The Age, 1 February 1974, 3.

el
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Bill need not be recounted as most of them have'already
been listed. " The duestion of the Commonwealth's
power under our Constitution' te pass-legislation in such
géngfél terms, ‘éven under the ‘external affairs power, was
hotly contested bY“cértdin”of the States. . .

Following the change of government at the end of 1975,
“the 1ncom1ng Administration showed itself equally keen to
ratify the International Covenant but more prepared to do so .
after consultatison with the States.’ Tt was hqped ‘that this
conéﬁiféfioﬁ wdﬁlﬁ“éééﬁréﬁg'Eﬂédd“ﬂéﬁf&ﬁ&?ﬁééfeEMent'bn humian
rlghts ‘and partlclpatlon ihtt generalvnational machlnery for
thé ¥ -enforcement : ?4“ The “PEEaTE A S tHE> Hindn Right's
CommigsiOR‘Biil 1977. This -Followed a Canadian and New
Zeéland daeision to establish a Human“Righté Commission. The

and Tenrltgryulawsh aqta-and“pnaqt%ggg;cquqnm‘wlth the
xInterhational Covenant on Oivii and“PoIitioai“Rights”f-45
The Bill. establlshes -a yHuman nghts Comm1551on comprlslng
between 51x and ten members. The functlons of the* S
Commission include . the.examination- Of enactments {or when
requested to do 50 by the Mlnlster, proposed enactments) -
”for 1he purpose of ascertaining whether
- the enactments or proposed enactments are
or would be inconsistent with or contrary
to the rights and freedoms recognised in
the [International Covenant on Civil and
Politieal Rights]." (Clause 8(a)).
The Commission may alsc inquire into acts and practices and
_ suggest action that should be taken to comply with the
provisions of fhe Covenant. Furthermcfe, it has.general
research and educational functions. Clause 9(3) empowered
the Commission to inguire into and report upon a complaint

made in writing by a particular individual. The limitations

44. Ellicort, C.P.D., 2292,
45. Ellicott, 2291.
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"of the Commission are clear and are acknowledged. 1t.is
1imited to- Commonwealth laws. Its functions are.limited,
uypen complaint, fo inquiry and report. It has no means of
providing specific Eol;ef.ﬁﬁlt s ,in short,a Commonwealth

.

" monitor or "watchdeg". L .

The hopes for participation of the States of
- Austra£ia~appears to have come to nothing: HMr. Ellicctt,
introducing the Bill explained why
"Con51stent1y w1th the notion that the )
VCommlsslon should be establlshed as & ]oint
Commonwealth State venture, I proposed
A‘that the COmm&ﬁSlon “hOuld bc subject‘\,j -
- to the direction of a body callecd the‘
JHuman Rights Council, in relation to ) -
that part’of its work that related to
tho*exaﬁination of State .and Commonwealth
laws and pra@tices.,l pfoposéd that the
Council should be emﬁowered to 1ay down
‘crlterla to be taken 1nto account in
determlnlng whether laws or‘practlces
fell within the scoﬁe of the International
Covenant and that membership of both the
Commission and the Council should gonsist
of State as well as Commonweal?h members.
Accordingly there have been discussions

with the States on this matter and I

anticipate that further discussions will be
hela shortly. However, most of the States
have indicated that at this stage they .

would not propose to join in a scheme that

! invelved functions relating to State

e . ) legislation and State practices being

vested in & Commonwealth Commission. Having
regard to these discussions the functions

in the Commonwealth's Commission as set out
in this Bill will be limited to Commonwealth

and Territeory laws and practices.”46

46. Ellicott, 2292-~3.
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It seéms that discussions with the-Sfatészafé-éontinuing.47
The Bill, like it$ Predecessor, lapsed with the dissolution
of the Pérliament. It has been prommsnd for reintroduction -
and there is somé suggestlon ‘that it will” be reintroduced -

in a different and more v1gorous form Time will tell. It
seems unlikely, in view oi the comments of some State law
offlcers, that the States w111 agree to partlclpate The
Victorian Attorney-General put it .thuds H T
"0bj éa{io'ﬁs'”fé' "'!a“d'aﬁ”é[“piﬂ"l‘;;’ﬁ'os'al in the

context of a federatlon such as Australla

mifHE be Phat it

¢ one governmehtmw1th the respon51b111ty

crdatéd nd bo&y answerable

of overseelng“the act1V1t1es of seven S
parllaments and governments.: ThlS could
be ‘seen as an 1ntru51on upon democratch
processes of the governments whc “do not

partlhlpate 1n the formatlon of tth

Commlss:on

Nevartheless, e dld concede

"In the Australlan context 1t would be B

best for the Commonwealth and the States
to act together 1n'§ splrlt of co- operatlon
to achleve for the Austpalian citizen
protection of their civil and polltlcalr
rights but ultimately those.fighté can
only be protected if the community is . 'ﬁ
] determined teo see that they will be protected".
Crities of the Bill in the Labor Party have condemned it
as "almost totally ineffective®,” and "window-dressing" >1
Nevertheless, they have generally welcomed it whilst

promising to do more. It is there that this debate rests
and we will have to wait tor the relntroduction of the Human

Rights Commission Bill during the current session of Parliament o

see the Final form of the proposed Human Rights Commission. It

47. Ellicott, 2292-3.
48. Storey, 23.

49. Storey, 25.

'50. Bowen, 9.

51. Bowen, 12,




.- should be said” that the Canadian legislation has now been
passed and the Canadian Human Rights Commission established,

-

and_beéan operations on 1 ‘March 1978. ST

We in Australia are in the midst of international
moveménté, of which we must be part.. Our legal and political
syétem is not devoid of nofions of civic rights and privileges.

- A tradition that- traces its ancestry through the Bill of Rights,
-. 1688, to Magna Caxta, can scarcely be saidl to be one devoid of
. such notions. But, it is-the Jdnternational movement which turns
‘the-spotlight on to the actual legal machiﬁéﬁy that exists in
~ 'a' country, by which human rights can be, in pfactice, asserted,
developed and defended. In our country we must face up to
‘ceﬁtain complica;ipisz}We have inherited_a.strbngly felt
-biag,,particulariy amongst lawyers,  against enumerated bills
of rights., We have a federal'cohstitutiohal structure which
divides respoﬁsipility for the subject matter of civic rights
between the Commonwealth and the States. W& have relatively few
" entrenchea guarantees in'ou; Federal Constitution. Those that
éxigt have, in many cases, been emasculated by judicial decisions:
partly borne pf the traditional approach to the rights of
subjects of the Crown. “The waters have been muddied .
of late by the fact that the debate has, become caught up in
party political vie@points. I regard this as an extremely
unhappy development. It is not necessary when one compares
contemporary developments in Britain and Canada. We .ought to
be able to look at the issue dispassionately and weigh the
arguments for and against,-unhampered by ephemeral partisan

allegiances that are forced upen us by the compulsory vote.

The objections which movedour Founding Fathers to reject
an Australian Bill of Rights remain to be answered. They include
the vltimate faith in sovereign and democratic Parliaments, the

sensitivity to change inherent in the system of ministerial responsibility
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the neéd_to protect the:judiciary from as much controversy

on mattexs.of‘poiicy.as possiﬁle,fso that they can go about
théir-ordinary‘work}‘supported-by‘the ungquestioned -confidence

‘of the community. There is, as well, the feér that by enumeratin,

rights,” we suggest their limitations and inhibi‘ their developmén

Tradition, tolerance of other points ' of view, relative -
ptosperiﬁy@ufree.préss and: an active Parliament is whdt'ﬁé"éhould,'
encourage, passing'SpecifﬁﬁfTQWS“tﬁﬁdéalTwi&ﬁiﬁpééifiﬁlffghﬁgh

Supplemented perhaps by-ar general watchddg commlsSLOn -~ But nothing roré, 7-

¥ ‘.;r:». RN P S A R

LA m}tmsxagainsﬁgthgséﬁbbggﬁ;ﬂaggdméﬁﬁs;lWhithﬁtilM=IétéI§ﬁi- o

heidfihejstagevzawnéWwappéaﬁéiéﬁma&es,ﬁiﬁ%iéﬁaﬁﬁéppéaﬁfidr3the
pmovision;of generak: principles” whitd would guide‘our'hation“and houldfi=3
bind..all: citizens:together, -above the’ paSSlng poYitical ”
controversiasil Such a list would-be-available’ as a’ foothold
for claims. of‘legal mlght to: challenge:- leglslatlcn ‘or behav1our
-that, unacceptably. Infringd civili'rights and privileges.™” In

thls.country,*we ﬁassfaVEry year”‘mofe|%Han 1, 00 IStatukesy &

There rare more laws governing 01t12en5 lf ‘we' 1nclude requlatlons,
b]_laws.andbotherusubordlnary.leglslatlon; The''pexril in’ this "
proliferation. of:law-making. is’ the::erosion of rights by ¥ 7Y
oversighti:A bill of mwights,” 'so it is said) would arm the
judiciary with new. tools with which t0~flght the battles of the
20th and 21st centuries. Listing them in a public decument,
available from schooldays, would inculcate in citizens the
accepted principles of our living together in Australian society.
It would provide a touchstone against which laws.that-are often
hastily drawn could be measured. It woﬁld not prevent contrary
laws from being passed, but merely make it more difficult to do
so and give lawmékers time to reflect. According to this view,
Australia must play its part in the world-wide movement towards

human rights protectidn.

You will forgive me if I do not express my own preference
in this debate. Az the matter has become, however unnecessarily,

caught up in party political debate, I must, in accordance with



esfabiished traditions of the judiciary, refrain from expressing
a preference. I should not-want -to be accused of "judicial
jmperialism'.  In any event, my view would have no more weight
than any citizen’'s. . : .

Nor must I, for the same reason, take part in the
meeting which will follow ahdthe attempt =to éétab}ish an t.
organisation aimed at promoting pubiic discussions of cPhstitutio
reform in”Australia. -There is, of course, an official Constitutio
Convention which has now had three meetings and which convenes
agaln in-the:middle of this yean: ‘Anyone who' reads the history
of the making of the'Australian Constitution will know what an -
important part-was. played by-the parallel popular movement which

mﬁccompanled the-official debate-and the meetlngs of the Federal

. Conventioni< -The ARustralian Natives' -Associat®on which was
formed in- Victoria took the lead iIn this.: The Corowa Federation
Conference in August-lBSB'aﬁd'thé People's -Federal Convention
in" Bathurst in 1896-~undoubtedly.fuelled the official machine

. which ultimately produced our Constitdtion.— This popular movemen
ought not;, ﬁ%erefore, to be 'seen as’ somethihg' unorthodox or
unseemly. It may generate ideas with 'a freedom that is not
always possible for those in political-Iife. One of the priceleé
advantageées of our democracy is the opportunity it affords us )
to engage freely in debate, even debate about our constitutional
fundamentals. It is for that reason that I was glad to receive
the invitation to canvass before you the bill of rights debate.
The resolution of the argument§ I must leave to you.




