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1978 NEW ZEALAND LAW CONFERENCE, AUCKLAND, MARCH 1978

DEFAMATION REFORM : NEW ZEALAND & AUSTRALIAN STYLE

. Recent proposmle for reform of defamation law and procedu.
in Australia and WNew Zealand are compared and contrasted in this
paper. After statinyg a number of Preservations whieh arise from

‘tHe fdet that the Australian exercise is not yet complete, that
the publishing enviromment “in each country is different and that

. @ principal theme of the Austiralian project is to seeure a
Cuniform law, Mr. Justice Kirby proceeds tio identify the points

of similarity and dszerenee tn the tuwe reform proposals.

Each starts uzth a common theme. . Defamatzon law must

_strike a balance between protectton of reputation and the free
flow of information. It is agreed that the current law is unsati
factory, particularly " in the balance it strikes. A number of

',approaches are rejected : e.g. the introduction of a "public
fmgure" category and Temitiing complatnts to the Prgss Counecil.

‘A major tanovation in each scheme is an expanded defence for the
publzshmng media but at a price of the media allowing, for the

first time, a statutory "right of reply”. In each proposal it fis

: suggested that the defence of justification should be truth alone

The approachesdtffer in-the Australzan emphasis upon
reform of procedures. .4ll defamation actions will be returned
'.before the eourt within fourteen days of tssue. In this way it’
18 hoped to tackle the "siop writ" or wgagging writ" problem. It
‘is also suggested that courts should have power to make correction orders
where facts are found to be false. Furthermore, the Australian
“propoeals develop a coneept of "wrongful publication”. This
will embrace not only defamation but protection against
publication of certain specified "private facts". The approaches
to unintentional defamation, punitive damages and eriminal libel
are also different in each case. :

The New Zealand and Australian reformers are equally
divided on the retention of jury trial in defamation cases. The
adoption of new court ordered correction procedures ereates a
speecial problem for retaining Jury trial in the Australian scheme

Many points of similarity and difference are identified
_tn the paper. The author suggests that a comparison of the tuo
" reports should assist the respective Parliaments to6 modernise
" and simplify this area of the law and, in the Australian
fegeration,-to replace eight different laws with g single uniforn
ecode,

Phe Australian Commzss¢on sees its exerctse, particularly
in the happy coincidence of its defaemation and privacy
references, as an_opporiunity,rarely afforded, to esecape from
the toils of legal history and to deal in a harmonious
way with a new legal concept, that of wrongful publication.
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{TRODUCTION i
‘Recently in:Sri Lanka an editor's nightmare occurred.

o‘t 1,000 copi‘es of the Monéay edition of the Obggrver went

he street in Colombo before a mistaken captlon to a-

ograph on page I was- ‘discovered. The photogzaph port:ayed
ywood actors Peter Fonda and Susan-St. John sporting on a

The. caption said. that the

asure yaeht off- the coast of Texas.
the Hon.

ho£ograph showed the- Forelgn Mlnlster of sri Lanka,
hul Hameed imspecting an. lndustrlal complex in South Korea.
hapless_edltors of '8ri Lanka's oldest English language
sﬁaper'were summoned before -thé National Assembly. They
pPleaded mistake and were fined more than $1,000. ﬁater the

_ ~ In mid 1975. the then Minister .of Justice of New Zealand,
Dr. Finlay, appointed a Committee to "study and make
recommendations on the law of defamatipn".2 Subseqﬁently, the
present Minister in mid 1976 extended the terms of reference
foﬂinclude an examination of the law of contempt of court.
n-June 1976 the- Commonwealth Attorney-General in Australia

gave the Australian Law Reform Commission a reference to review
: the law of defamation in- areas of the Commonwealth's
r‘esponéibilities.4 This reference came shortly after an earlier




comprehensive reference reguiring the Commission to report-on
a review of the law relatlng to prlvacy in Australla.5 The
New Zealand Committee’s- réégié‘%és!recehti}hggﬁbme available. )
The Rustralian Law~Rgform;qqmm;sggan§Ld;50u5510n'papers sketch
ouzr thinking.6 The purpose of this paper ig to ocutline some
points of similarity and others of difference in the approdches

being taken for defamatlon refoxmnln.our respectave countries.’

m e e amen e s - —

————-——RESERVATI(_)NS “‘f:;;:‘ E_f::m... Mr. Juastion M. -lirby

Beforesembarking: .ontthe téasksrofs comparisonand:
rcontrast T must note a number of reservations. Although'the
New Zealand report has been published, the final report of the
Austrg}ggn_Com@1551on ‘has not yet been completed. That report
i should be 'delziveredlalt‘cjr‘hheanﬁtorney%Genex;atl='=b§’F‘:mid'--19-'713-.-;_ Bt -
the time of/@xiting; & nimbe¥ oficriticaludetibipns have seill: . .
to be made ;7. Any ‘viewststatede rare:! therefore tentative and personal,
at thls.stage..The.Qomm1551onnha5-deveIeped ieg thinkdfg in” ot o
thiSaandéotherﬂprojects“inﬁthe1oﬁeﬁﬂSﬂWéShavehhédﬂpublib sittings
&t whi€h expert groups randomenbers 0f:the general -publie: have.
_been encouragéﬂ‘to state‘thelr gxperistce” ‘andiviawsd Welhaven
held Seminars 1nule1ngGespecially fépreSGntatlves of''Ehe  Bdia » lawyel
and practlslng'journallsts. IWegihavers dugéusseﬁ our proposals
on radio and tekevision, in talk—back'programmes ‘and in natlonal
broadcasts. We have put out discussion papers sketching .our
developing. ideas. We have circulated a draft Bill. We have
listened closely to the public debate. ' Needless to say, editors
and commentators have had a field day. With this background,
it will not be inappropriate to continue the debate. It would
be inappropriate and premature to state .the final conclusions

of the Australian Commission.

The second reservation is one of general applicability
to comparative law. Despite the identical legal tradition and
similar social histories of Australia and New Zealand there
are plain daﬁgers in the transplantation of legal ideas from
one country to another. In essence, this is the point made on
the second page of the New Zealand Committee's report. The English
law of defamation has been substantially inherited. in our |
respective countries but with 1little modification for the quite



férent publishing environment in each.
'"[TJhe publishing environment in New ™
- Zealand is unique; It cannot be compared - * -
directly with that in fhe United Kingdom which
~ boasts a national press that is better able
.ftoeresist threats of actioh, to afford the .
defence of proceedings, and to pay the
" damages if found liable «.. Although [awards
.- of damages] are not as high as appears to be
‘r;commonly believed, we nevertheless accept that
"“the smaller neﬁspapers and printérs in New
Zealand do not ﬁéve the financial resources -

T o sustain, and therefore risk, even moderate :
U S -

L .awards of damages"ﬂt;‘:Jy~.s- I T . o . A
Australla, the publlshlng industry is dlfferently organlsed it
has~a- larger market -and ,is generally more prosperous. But it

has problems of .its own." Each country must desigm defamation

laws sultable to its. own legal and -social environment. That
lthere are dlfferences between. the approaches in New -Zealand and
?Australla may reflect nothlng ‘more than the differences between
gr respéctive problems_and Qpportunltles. What we ‘'syggest
as.suitable for -Australia may not necessarily be suitable for

New %Zealand and vice versa.8

The third reservation relates to the focus of our

. rrespective inquiries. The defamation reference in Australia
was expanded by the concurrent project on privacy protection.
l;;n‘New Zealand it was expanded, at the suggestion of the
'éommittee; by study of the law of contempt of court. The latter
-was not within our terms of reference. We have accordingly
tackled the social problem raise@»by contempt proceedings in
a somewhat different. way. Privacy protection, on the other

. hand, was not within the scope of .the New Zealand Committee's
terms of reference and so, apart . from being noted, ﬁas_not
been dealt with 1n this context.9 Connected with this is an
1mportant dlfference which lies at the heart of the effort of
the Australian Coﬁmission. Australia is a -federation. The

law of defamation was not asgigned, under our-Conétitution, to
fthé Commonwealth. Accordingly, with one possible exception,lo

the laws énd:practices governing defamation remain substantially



those of the States and Territorie’s of Australia. There are
therefore elght diffefent defamatlon laws, nfne if ‘the
Commonwealth g jurlsdlctlon Svér the broadcastlng and television

" service.is counted These systems may “he categorlsed in three

RN e v

classes :
* Those jurisdictions Which sﬁbétantialiy rétain
‘thé common Taw of" defamatroniil ’

* Those 3url5alctlons which’ have adopted a defamatlon
code.lz B N SR TR .
rem 4 b Lanm s

4'Those jurlsdlctlons N mlxed posmtlon Where the
’ ﬁ”law 15 partly géverned by statute -&nd’ partly by

...... I3 AN TU AL Bonnaro. +

- e 3oy it e ATy ot e CasgzadE e

ety

The publlcatlon rndustry in Australla ;s now substantlally

R

organlsed on & natlonal ba515. 'Broadcasts SF radlo and’ telev1sron
Coneaslareaer mavkei. and is o aaneraldy o MEESYoTOUSs .. Rk

are retlculated across State borders, requentfy, on'a natlonal grld San

' publlcatlons are even reproauced s1multaneously in’ alfferent

States. The confu51on ané-nngertalnty of so”ﬁany dlfferlng

defamatlon standards is aamajor bllght & “frée speech and
& TR A

free press 1n our country “r¢ig A probléﬁ which' does not

.... L, e

..... ke &4

confront the reformer iR Brltaln “SEUNEW Zealan&."lt ust be seen -
as a prlncloal,problem of ‘thé reformer in Australla. “The
Constltutronal Conventlons have lately agreed to the urgency

of a national defamation law.'l4 AchleVlng it, is not without
difficulty in view of the sensitive nature of the issue, the
different legal and historical traditions in the various
jurisdictions;of the country and the absénce of clear
constitutional power in the Conmonweaith, outside the Territories.
The principal aim of the Australian Commission's projéct is

to secure a uniform defamation law in Australia. Much else

flows from this unique, urfgent domestic necessity;

POINTS OF SIMILARITY

The Problem of Balance. Defamation laws affect the balance

that is struck in society between the flow of infortation and
the proper protection of honour and reputatlon Different
jurisdictions strlke the balance at different points. In the
United States, as a result of the Amerlcan tradltlon of "rights"
enshrlned in the Bill of nghts (and partlcularly Artlcle 1},



avily im favour of the free flow of information at some

ost to .protections foxréputation and honour. ,One resuit is

seen: in the development of: the "publlc figure" rule. A"public
clal ‘or publlc flgure Jay not succeed 1n an. action for
,defamatlon relatlng to his conduct,mless it is proved that the defendant made

statement complalned of knowing that it was false or with
16

eeklese dlsregard as- tQ whether .it was true or false.
- LNeither Australie nor New Zealand has.deveieped such
approach Doubtiess as a_result of our, . different legal -
?ﬁ"onstltutlonal tradltxons (and. possxbly as a consequence-of
our Parllamentary system -of government), we have never embraced
A.the "publlc official”- rule 1n “thé name. of free speech and the
f:eefilew“ofclnfqtmetqu,“¢Ounu}aqmakers,Uandﬂprobably_the
majority Cf our respective communities, are ccﬁtEnt .with a .

dlfferent approach . Even.a_ publlc figure®. 1S entitled to
_protectxon agalnst false.defamatory- statements. L

) Tﬁe.ﬁundamental issue facimg thcse who draft a- .
-defamaticn law is,therefore, where the balance should lie. This
. issue is plainly acknowledged in.the first pages of the New
Zealand report.17 We both accept as a basic principle that
--damage to reputation can cause financial and social hurt as
well as distress and outrage. Likewise we both accept that our
- kind of society ought to énjoy general free spéech and a free
rress which provides the necessary information for "a full life,
informed decision-making and effective democratic government". 18
-Our.- starting points are therefore identical. The recognition
~of the tension betwéen competing values is common. So is the
recognltlon that the present standard is unsatisfectory,
'principaily because it strikes a mean which is, generally
speaking, insufficiently sen51tlve to the community's right to
accurate 1nformat10n.19 The New Zealand report, in common with
the-Australian proposals,; expresses concern about the problems
of the "gagging writ“20 and the "chilling effect" which defamatior
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_ '@Tﬁé scrutifiy” ”Zeéiéndtdébreaches
can therefore Bézﬁadé up0n the assumptlon that ‘ouit ' fundamentals are
the same and that tHe general object (Wlth “the' spec1al Australian
problem of'unlformlty t&6' one“sidé) is’ 1dept1cal: It is the
adjustment '6f ‘the" law“%nd proéeddreno?“défﬁ%ggioﬂuégtioﬁs go'
that a new ‘balance is stfick™which i%“somewhat o' favourable

- to free speecH‘and 2 ‘freg™ orn=l-t-raaa In ﬂomﬁg “§6 Wwé have both
been carefui“to:preeerve reasonabl prgtectlon*for“réputatlon

arelésé 6r“v;§d1cﬁ1ve":2l

AR

and Fndi s glve llcence to th
Approaches ReﬁéétéaftTT%éJapﬁrogéﬁegﬁge%ﬂ%hféSnewuﬁéiéﬁée"éfe'
rejectédﬁﬁy“éaéﬁﬁS%Lﬂﬁq *The flrst 1s thé‘“publlc flgure"*

category T$Eehe United statds ) JUE
23:5—; L o

rejects thls approach

A¥propesalvE AR "ag
medla defendants, such™r

the Préés"Coﬁﬁéii%"ﬁéfe*éﬂ“bﬁééfiéféc%éfy*alterﬁatlve to the

courts, both in terms of thelr current com9051t10n and in
‘terms of principle’ ?”"’ e H e ’

“The idea is novel. However; we'de‘not consider
that the Press Council is-constituted as a
suitable body for this purpose ... We could not
agree to the placing of individual$s' reputations
in the hands of a nohwjudicidl authority
'espec1ally when there is no fac1llty for cross

examination". 24

An early proposal of the Australlan Commission for an
expanded defence of reasonable inguiry drew some criticism from the
New Zealand Comm;ttee;ZS It provlded, in essence, for a defence
where the defendant in fact believed the truth of all
statements ‘of fact contained in the matter published and did so
on reesonable grounds and after making all ingquiries reasonably
open to him in the circumstances. 'The price'of this expanded

defence was an obllgatlon upon the defendant to afford



he person defamed a "full and ‘adequate right of reply” at
‘earliest opportunity following a request to do so.

- The New Zealand Comnittee {(and:the Australian’Commiesion
én-reflection) considered, this defence to have tipped the-
Ealance too far against the proper protection of- reputation.

26
The. exten51on .of general qualified privilége to newspapers and othex
medla w1th their wide and 1ndlecr1m1nate circulation was
reSl§ted by the commen lawh?? and byearllerreVLews of the

law: of .defamation in England.f?n_ S e

Exganded Defences for the Medta 5l The Rzght Qf Rep;ﬂ, The most-

of a spe01al 11m1ted quallfled pr1v1lege for the medla The

Austrarlan scheme, even- as reconsldered contalns an expanded

j'shlng beyond partlcular persons) Each approach expands-
protectlon for the publlcatlon of materlal later held to be
'deﬁamatory and untrue. The price of this defence includes, in
each case, proof that’ the defendant offered the complalnant an
adequate -and prompt. right .of reply. “True: 1t is, the proposals are
'hedged about by different limitations. The New .Zealand scheme
Vig< llmlted to--the media.’ The.hustralian proposal makes no
distinctlon between differené defendantsts' The New Zealand
‘pﬁopOSal requires that the subject matter should_be one of
-ibub;ic interest at the time of publication, and that the
L?ublisher should have acted "with reasonable care ... a;g believ(
The

"Australian proposal requires attribution of e'statement to a

' on:reasonable grounds" the truth of statements of fact.

particular person, who has not been influenced by the publisher
where the defendant's publication "having regard to its nature ar
the circumstances surrounding its making, was reasonable". The
mechinery of the right of reply is also different. The

~ Australian proposal regquires the defendant to pubiish the reply
"at the earliest reasonable opportunity available after a
request.by the-plaintiff”, The New Zealand scheme fixes a ]
specific’ time limit of 30 days and imposes specific obligation

3t The New Zealand proposal contents

to pay costs and expenses.
itself with an obligation to publish "with adequate prominence”.
The Australian draft expands this to oblige publication “in

such form and manner as is likely to reach. the same.




general auvdience as the attrlbuted statement reached" 32
So, there are differences’ ' BUL there is a ‘common’ theme here T

SNrres 35

'and a common ratlonale for 1t TEEE that “tHe publlc “has a
ST YT e I AT

legitimate interest to have reported £ Jt,ln certaln
clrcumstances,allegatlons ‘that are made about partlculaf“
persons and an equal’ interest’ to hear hoth 51des of the story.33
The Engllsh.law ‘of defamatlen, in  Eommon  With “the Engllsh 1aw
of torts generally, has reliéd substantially on the ¢arrot

of awarded damages.- There -has been 1nadequate useﬂﬂ ﬂw&lmvof t
34

“\ L34

stick._ of~ voluntafy oF court_encouraged recompense Thls 13
not the-case in ClVll 1aw systems. “RsTEhe New" Zealand repo;t
pbints out, the"right*sf reply is ‘an® 1mportant”and_1ong standlng

remedy in France) €8rmany’and Sther Elfopéan countries “£6r the

-

injury done-by untruthfdl SETinEEGurate e tatinonts 0 THE _
research: done By“%ﬁgceﬁﬁissfon‘lndlcates tha¢” lt“lS“faf“thé“*”“3
most, usual- remedy for thls“ccmplalnt ﬁhroughout contlnental

s SR

1nvolve.~~Each “ofTEHem depends Yupsh-the” voluntary;initlative”

e

~ of the publlsher'tO“afford”a person‘wﬁﬁ”claiﬁs°£6 héﬁé“beeﬁ”“
wronged the opportunity  of puttlng “Forviard .his version of the
facts. Naturally, oSt newsToutlets“already do thi'sas a*"
matter of course both because it -is- right to do so and because
it promotes news and public dlscuSSlon. The provision of a
statutory endorsement for this procedure should encourage
publication of replies in qll appropriate cases and ensure that
they are published promptly and in an adequate form. It is
interesting to note that the Supreme Court of the United States
has struck doﬁn as unconstitutional a statute in Florida which
said, essentially, that where a personal attack was made upon
an individual in a newspaper, that individual had a right to

36 But that is not the proposal here,

equal space for a reply.
Nor are we in Australia or New Zealand impeded by absolutist
constitutional guarantees in favour of free speech and the

free press._37

Defamatogy Matter. Without elaborating the matter, the Australian
and New Zealand proposals are basically at one in. their treatment

of defamatory matter. The criterion for deciding the natural

and ordinary meaning of the words complained of is proposed to




be the meaning which the "ordinary reader" or “"ordinary
‘persons“3£ould place ‘upon. the words in thexr context. Each -
proposal obllges ‘the plalnt;ff to give partlculars of
"defamatory lmputatlons relled ‘upon- and of any extrinsic facts

relied upon.to establish a legal 1nnuendo.39' The same

'_approach is taken to 1dent1flcatlon of the plalntlff Each
'proposal contents 1tself with the 1aw as expressed in- -

Hulton v. Jones £ 77_ _”_ o :

‘Juatffﬁcafion : Truth Alone. The proposals "alsg. .agree that a

fdefence to a defamatlon actlon should bejestabllshed if the
'fdefendant can prove that the defamatory 1mputatlons arg true.
7.Each proposes-a mlnor extens;on of “truth" to lnclude matter
which ¥= in substance true or not materlally dlffarent from

" the truth.4£m Each proposal rejects the addltlonal requlrement
‘that the defendant should prove ‘that hls publlcatlon was made
“for the publmc beneflt“ o} “ln:the publlc 1nterest" . Buch

an addltlonal requlrement 1n 1ts dlfferlng forms; has never

tAKlngdom or. 1n New Zealand.dz_

. i,

.Here-the'sﬁbérficiai‘simiiafity_befween the two
approaches ends. Injseﬁéral jurisdictions in Australia, the
defence of justification reguires, and has long required,-
proof by the defendant of an.additional public interest or
benefit, in order to justify the publication of defamatory
matter. The history of this is clear. 1In 1843 a Seleét
Committee of the House of Lords recommended that in both

- oivil and criminal proceedings truth should be a defence if,
but only if, the publication was for the public penefit. 3
This proposal was embodied in Lorxd@ Campbell's Libel Bill of
1843. In respect to civil actions, the proposal was rejected

- by the House of Commons.  In New South Wales, howeveér, the
Committee's full recommendations were adopted in 1847 thus
transplanting in Australia the Engiish proposal that made
"public benefit" as well as truth ,essential to the plea of
justification. The English Commitee's suggestion was also
adopted, via the Indian Criminal Code,in the defamation codes
of Queensland and Tasmania. It was inherited in the Australian
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Capital'Terfitdfy.‘ Its adoptlon in England has been rejected
by SuécEssive recent committees: 4 —In New -South'wWales the
Defamatioh’Aéf”197h was modified: o' drop’ the requirement of
“public benefit" ‘and to' Substltute for-'it the: ‘requirement’ that
the subject matter: should ‘be- oné' of "public’ 1ntere"t" 45 the

latter to be determined by tHe- 3udge. net-the jury.

. Y T - L.
RRAT: NP § ¢ " B T P luﬂ» x.u...p - "L’ ._r.-...‘

The Law Reform Commission took: the view that the.
legltlmate operatlon of the "public beneflt" reguirement was

the prov1510n.oﬁ some.degre of.prlvacyr rotectlon agalnst

""“These‘hfb really prlvacy protec jons £i -
‘flntroducﬂﬁ’iht ﬁﬁ%tréﬂiaﬂrlaw ST ipg 47 & & b
‘fde51gned +o Tglard .- people aga_nstf b

e

- publlcatlon ‘of’ even trué Stat&ments of*purely s
; -Ldetﬁlls"be"h i
”””sexuaimreiatlonship

= pr1vate—¢on

or” distant crlmlnal--' :
Both the“New Zealand-Commlttee and the Australlan Comm15510n
took, the same .view that defamatlon law‘was not the approprlate

" vehicle to protect privacy. Each -condemned - thevvagueness of

the notion of "public beneﬁlt" and the dlfflculty it posed

- for publishers having to make -a decision,'often to a strict

deadline, as to whether a matter that was undoubtedly defamatory should

be published oxr not. If truth alone is the defence, the

decision is easier. Can the matter be proved, if necessary?

If the additibnal_component of "public benefit" or "public
interest" is regquired, the decision is difficult because of the more
nebulous test and the unbertainty of the view that will be

taken of it by the ultimate trial tribunal, judge or . jury.

Each proposal therefore suggests truth alone-as the reguirement
for justification. However, whilst noting the Australian
Commission's conclusion that public benefit was essentially

"a privacy protection and should be treated as a separate matter“48
the New Zealand Committee (doubtless because of its terms of
reference and a different historical and constitutional background)
did riot go on; as the Australian Commission has, to try to

_ pPlug the gap which would beileft,in the law of Australia, by
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‘“éimply dropping the "public benefit" notion altogether out
.of defamation law. That notion has endured-in a good part
.of Bustralia for more than a. century: It is probably -
Lcon51dered the correct approach by a great number of 7
.practltlpners, brought vp in its tradltlon. No attempt. to
~strike a uniform law in Australia, withqut dealing with this
_issue, could, in my view, hope to secure the unanimous
support of the States. Equally, anyattempt to impoéerthe
fféublic" element on those jurisdictiomns which did not have

it,.would be bound to fail. - It-is for-this reason that

Eithe Australian Commission has proposed a co-ordinate protection
-agalnst the publlcatlon of"private: facts "which .is not +to be
_found in the Nengealand-Commlttee-s,scheme. With our differént
: 1égél history and constitutional probléms:“ﬁt-wbuld be wrong‘
.'to assume that our suggestlon should necessaxily be con51dered

as approprlate for. New Zealand Similarly; it .would be wrong

jto take ln 1solat10n the: Australlan Conluission's proposal

that truth alore - should be the .defence.of.justification in
defamation. That proposal was put forward only in theé context

"of a.limited but definjte protection of .the private realm.
;f This”iis intellectually acceptable.if we -release ourselves
from the common law's category of "defamation" and consider

the.femedies that should be available for & more éeneral tort
of wrongful publication. It may be wrong to publish matter

on a person which damages his réputation ahd is false. It

may equally be wrong to publish facts which, thoucgh true,

invade a person's private realm and are of no legitimate concern
to the public. The Australian Commission sees its exercise,
particularly in the happy coincidence of its defamation and
privacy references,as an opportunity, rarely afforded, to

eécape from the toils of differing legal history and to deal

- in a harmonious way with a new legal concept, viz. wrongful

publication. . Needless to say we have our supporters, including
some among the media who are much concerned about the

problems of discomformity in Australia's defamation laws and

49

the needs for,and requirements of ,a uniform law. We also

have our critics.50

-
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Pefamation of The pead and .Limitations.. The -two--proposals strike

much -the :same standard ..in. relation to, any other pg;gts of
detail. For example. it-;s proposed | ‘that a.llmlted“cause af
action should be. introduced :to redress defamation of 2 dead

person. In New Zealand it is proposed that. there . should be -

a limitation period of. 51x,years from the date of death

(in addition to 'a general llmltatlon period of iwo years from
the date of - publlcatlon,,to obtaln in.all cases). 51. The
=when

IR

52

© - oupeBach proposal lS flrm on the need to reduce the general
per;od.of.11m;tag}omew1th;qxwhlch_awdegqmatlon_aculon must. e
Brought?4 In . somespartsuoﬁ Australla th&gﬁls st%ll six years,

w1th provision.for.extension in, c1rcumstance {uxﬂuiug dlﬂxnery

of new "material facts The Anstrallan Comm1551on’s ]
suggestlon is for .a severe. llmltatlon 0. the ~expiration, of
six monthsqafter ‘the date.on. wh%qg the . plaintiff £1rst learnt
of the~publ;qatlon,or three_yea:s afiter-the date of the
publication, whichever is earlierﬁisThe New Zealand proposel
is that the limitation period.should be reduced to a period of
two years. Bach proposal envisages extensions of time in
certain circiamstances.56 This reduction from the norm is
justified by reference to principle and practicalities. The
major effort of a law of defamation must be to restore a
reputation wrongfully damaged. It ought not to be just the
provision of ceompensatory verdicts, though often this may be all
that can be done. If a plaintiff does not move with speed,

it will normally signal not only a lack of hurt but an
unconcern with the basic social evils which the law is seeking
to remedy, viz. damage to his reputation not personal enrichment.
Additionally, the practicalities of the electronic media and

: the-difficulties.of keeping stored vast quantities of recorded
broadcasts of radio and television necessitate a reduction of
potential liability and the provision, in the normzl case,

of an early and final bar against belated action.
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POINTS OF DIFFERENCE ' o
7Przvacy Protection. ThHe fiajor ‘péints of difference between

-the results of the New Zealand and Australian exercises are
‘two; The first is the decision 1n the Australlan proposal
to develop a new concept which 1nc1udes prov1510n of limited -

.protectlon for the pubrlcatlon of- "prlvate facts“ ds “defined.

© The: second arises from the different approaches to a matter

.

of. common concern, v1z; the” “gagglng writ" or "stop wrlt" as

i,

1lt 15 called 1n Australla. The New Zealand approach is to

.tackIe the 1aw of contempt of court. The Australlan approach

"pr0cedures and to prov1de for’ the obllgatory early return of

*

a’ case before thé court. The former dlfference “has already
‘been noted and 1ts origins, in Australla, explalned The

”cprov1slon-of certain protectlons For prlvacy alfeady exists,
‘,‘however conceptually uncomfortabie, in the defamatlon laws of

several of the™ 3urlsd1ct;ons of Australla. There is no ‘such

‘PHe ‘mafter was probably

beyond the terms of reference to” the Commlttee.i Whether
11m1ted protectlon agalnst the publlcatlon of prlvate facts

* . should be prov1de&'1n New Zealand ls, I~gan well 1maglne,

‘a matter upon which there would be dlfferences of view and a
vigorous debate. The fact remains that thl$ is a major point
of difference in the two proposals. It is one which New

. Zeelanders, released from the thrall of federalism, may simply

ascribe to the constitutional eccentricities and legal
historyEOE Rustralia. It is one which ﬁe would hope to justify
by reference'to the development of new legal concepts which

are inherently aesirable.

Remedies and the Stop Writ. The Australian Commission came to

an eeriy view that defamation reform required reform of -
defamation procedures. To some extent a similar view in New
Zealand is reflected by a number of proposals :
' * The provision of a simple procedure foxr the
egtablishment of the defence of unintentional
defamation57 - . -'_
* The introduction of clear entitlement to bring
an action for a declaration alone inh defamation

proceedingsse
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* The,. énlargemeﬂé of the court's general

’ power to dlsmlss an actlpn by the“ provision
that a. defamatmon actlon not set down and_ah
i whlch o step has been taken by,elther
party for .one year shaLl on the optlon

., of: the defendant be dlsmlssed unless the

"g;ossly out of pxopertlon to the amount o

. reqovered -Or, the damage causedi;ﬁ{

I

The Auetrallan approachuls]dlfferenp*ﬁJIQ regks., upon the rapld

return of defamat;on actlonsmbefore the_court It has.seemed

Vs

te_ us. from the:outset that the 1aw has meﬁe the~mlstake of
treatlngdefa atlon.actlonsas 31mply

_enqther varlety of tort

proceedlngs Complalnts abgut the lew 5. delay are, endemlc and
not conflned o, defamatlon cases. In the case of defamatlon,
however, where the "wrong" complalned of is a wrong to a
person's reputatloﬁ, there must be an element of urgency in
the delivery of relief or the law fails to achieve'its social
purpose. If reputation is ever to be restored following an
alleged defamation, it is probeble tha£ it can only be restored
within a very short time after publication‘of the defamatory
matter. If tlme is allowed to pass, the chances of actually
restoring a hurt reputation diminish. &1l that the .law can
do is to proviae a solatium in the form of money-damages or,
in some jurisdictions, punishment.' Given this view of the
problem, the Australian Commission's attention has been riveted
from the first upon improvements in defamation procedures.
The 4draft Bill already includes certain principiles to which
regard must bhe had in.p;oEeedings under the Act. These-include
the principle that :
"reputation and privacy are wvalued privete rights,
delay in the vindication eof which tends to

exacerbate the original damage"
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Cofreat£0ﬂ Orders. The draft Bill already publishéd (and even more the
inal draft up0n_which'ne are presently working) conteins
rOVisions for“the prompt return of defamation proceedings
‘hefore the court. The rules whlch are scheduled to the Draft
Brll 1nclude a provision whlch reflects the urgency to be .
ttached “to the despatch of defamation cases. For example,
=the returu date to he stated on a summons - shall, unless

,flxed by the court, be a date "not later than fourteen days .
after the date of filing of the Summons“62 Upon return of the
-summons before ‘the court a number of remedles are to be
,avallable. Most of them are common+ “t0o both the Australlan
end New Zealand schemes.ﬂ One, however, ls not The Australlan
‘proposals permlt in both defamatldn and prlvacy actrons _the
maklng by a court of "an order for correctlon" ) Thls will
_permlt the cburt, facts hav1ng been ﬁound to be untrue, to
order a defendant to correct the untrue fact ané to do so

i ,1nterest" or "publlcr
justlflcatlon and

Lthe ernCLpal 1ssue is glﬁbly t e‘truth or otherwrse of a
statement made, it seemed to us; apt to prov1de for an order

- for corregtion and partloularly apt 1n the case of. medla.-
:defendants." The draft Bill- empowers the ceurt to speclfy the
content of - the coerrection and to give directions concerning
.the time, form, extent and manner of its publication. Unless
the plaintiff otherwise reguests, the court is to be

-empowered to so give its directions as to ensure that the
"correction "will, as far as practicable, be brought to the notice
of persons who were recipients of the matter“.63 The object

- _of this provision is to afford the court a.new remedy and

S one nhich, whilst not replacing damages entirely, will often

be the nost appropriate means of remedying a false and damaging

- statement.

‘ Experience in industrial cases in Australia and, in
certain jurisdictions, in equity cases, suggests that many
parties, faced with litigation, need little more than the
provision of a venue and a mechanism for saving face. It may well
be so in the area of defamation. If we consider the Sri Lanka

~ mistake which opened this paper,.there is little doubt that had
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a person- less august than the Foreign Mififster “been "involved
(and the rapid intervention of the Nationai Aesembly'not been

would be a prompt publlc correctlon, sultably wor&ed ang’ el

placed. A damages ‘verdiét two years 1ater, ‘when everybody had~
'forgotten the. wroné (aﬁd wheré theré was“hO‘guarantee of & - .

us, lBSS apt. E B PR "‘._'._‘ ...'.,:,\.

Miich~evidence* has been glven tofthe Australlan
'Comm1551bn by 1ts expert &onsul%ants and 1n publlc 51tt1ngs and

senina¥sTEDY

fall either intd the category O frank mlstake ox” 1nto the'
,class ‘ot case “whera! the plalntlff mlght hav%‘been satlsflod

if his’ poznt ‘o view c0u1d have been promptly and falrly e,
published:  For the" former class lofcads, tHe. Australlan'“

Comm1551on has proposed orders for ;orrectlon whlch may
the” uitlmate, bémmnttiea by :

of case, “the Comm1551on has proposed a'defence whlch will® be .

_avallable in certaln c1rcumstances mf an adequate rlght of’

reply.is promptly afforaed toLthe plalntlff The “Newr' Zealand
S

approach embraces the latter suggeetldn buE" the notlon ‘of compuls;

inherent in court ordered corrections, 'did not find ‘favour. Some
correction orders under the Australian schemeé would follow the
failure of a defence in a contested case. Some would be consensu:
it is envisaged that in many cases, the court will simply inguire
whilst the issue is still alive and the hurt is still fresh, as
whether the matter can be resolved, either in-whole or in part, b
an appropriate correction, apology or reply. In many cases one ¢
imagine that counsel will, between them, -work to assist the court
‘in reducing to agreement the form and content of the correction.
some cases the defendant, acknowledging the mistake, may.invite
the prompt resolution of differences as to content and form by th
court itself. Thls machinery has worked in other areas of the la
~operation in Australia. Time will tell whether it will work in t
area. Much will depend, as we recognise, upon the initiative
-and imagination of the judges. It must be emphasised that

there is no provision for the summary resolution in a contested
case of disputed questions of fact -in order that they can be

-~
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ldly corrected But machinery will be provided for the
ﬁt return of matters before the‘court and an opportunlty,
H may be Teinforcéd by a statutory duty on the judge, to
xplore ‘and exhaust ‘the pOSSlbllltleS of~- correctlon, in an
proprlate way, of 1ncorrect or mistaken facts

U One coﬁseQuence’of'Ehis procedﬁre may also'bé the

on in the number of "gagglng writs", and vexatlous

or=tr1v1al proceedlngs. ‘The remedial effect of promptly
'refurnlng all defamatlon cages before the court ought not,
EEG be Hindér-estimatedd - it wWay be appropriate, as
aﬁ‘iﬁéﬁeement'to thé‘frank‘acknowledgement“of'publlshlng
fista ken fatts or carelesslyareportlng or: edltlng material,
-tg prov1de ‘that where “the’ defendant ‘acknowkedges - that there
5 no defence, the court, eonsxstlnq of a’judgée eonly, could.
proceed at once to ordéf ‘a’dorrection and provide for the
'damages, if any,  that will” be stiffered - by the plalntlff,‘ .
notwithstanding -the’ correctlpnAordered This is & matter
which €he Australian Commission 1s°still debatings =

s 4 . T T R € . PRS-

- Codification dnd Definition. ~ Passing”from the important
differences, there are many other issues upon which the New
Zealand and Australian reformers would appear to differ. The
N New Zealand draft Bill does not, for. example, purport to codif
“fhe law of defamation, whilst the Australian draft Bill does.
This is not the occasion to debate the nmerits of codification.
"Obviously, with such a diversity of approach in Australia, the
only safe way of achieving a truly uniform defamation law is
“by_way of ceodification. As is pointed out "Wew Zealand has
dlways had a national and uniform law of defarnatio'n".65 With
"~ nine or more jurisdictions in Australia, the opportunities
'for diversity of'approach are reduced by the adoption of a
uniform code {and uniform procedures} which will be evenly
applied throughout the country. That is why the New Zealand
“decision to reject codification cannot be adopted'in the

‘context of the Australian exercise.66 Likewise, the decision

not to recommend @ definition of defamation67 and not to
codify the categories of absolute privilege are entirely

understandable in the New Zealand context but unacceptable in




an Australian.uniform.law..;We.copied from New.Zealand the
live broadcast -of.proceedings,in, Parliament, .although. we have
the .added pleasuzg.of-hegring .our,Senate,on Wednesdays.and at
other odd times.. Whereas~the New. Zeaiand proposal is to
attach absoclute pr1v1lege to.live: radlo and- televisjon-

. broadcasts of parllamentary proceed1n9568 no such extension

“is propdsed'in-the Commission's draftwahe actual, proceedings
69

'The:~ bxgadcastnwouldmnhOWEverﬂfiaA; to~beud@alt‘w1Fh under'

the.prepqsed . defence: of [fair .reportyy -Ifaccepted., this, would
- providera’ plaintiffssidentified inva defamatory.hroadeast of
parliamentaxry proceedingsy with.thesoppoztunitysto,give a
"full .and- adeduate reply!. .The.Commission g@cgived;amgreqh
numbex"of;cpmplaintsqbﬁ-citizens alleéingwthe}abuseﬂofﬁT.;.

parliamgntaxry. prlvxéege, itsarepetition insprintediand.-; ...

 electronic- form and.the- total\absence cofsany..night «to respond

and -have their. versien:.put befox Tthquame ~publi

Sk Bl b etV

this.mattezr;will.he:doubt. dlffer,

iwYiews on

LS0Me may; suggest-that the

provision of. avrlght fozqreply 45 itself+an~inhibition upon
the absoluté perllege of Parliament. Others see it as the
only means of ensurlng proper publlc debate .0f- issnes. of
general 1mgortance ralsedxln the. Parllament.( ,alph

Qualified Privilege. A fundamental difference emerges in the

treatment of qualified privilege. Put shortly, the New Zealand
scheme is to identify certain specified Occasionsand reports

to which gqualified privilege attaches, such privilege being
lost where it is proved that the defendant was actuated by
spite or ill-will or otherwise took improper advantage of the
OCcasion.TQ Because of the constant expansion of the
categories to which it is considered appropriate to attach -
qualified privilege and its desire to'get away from the concept
of "malice" which.is critically analysed in the New Zealand
report, the Australian Commission has adopted a different
approach. It has proposed limiiting this defencé fo
communication to particular persons or groups (thereby excluding
the media) and providing the privilege where




{a) The defendant believed on reasonable grounds
that the recipient had an interest or.duty
to receive the-information- -+ — oo .-

(b} The publication was made in the'course.of
giving the recipient information of the
kind which he had an ihﬁerest to reqeivetiand

{c) - The mattex.represented, the genuine belief

... of the defendant or, in all the circumstances,
.the: conduct of the defendant in publishing.

it was-reasonable..

) . _The approach to publlcatlon by the medla is, as already
: noted different.  The New Zealand approach is the provision
“of a new -statutory defence of. quallfled pr1v1lege subject to
- the iollowxng four reguirements : TR e S
: {1} that the- subject matter of the publlcatlon

. ..-was.one.of public. J.nteresmw gt y
(2) .that “the publlsher ‘acted.with . reasonable

care 'in relation to;the facts he published

- and believed them to be. true’
e (D) any comment was capable of being.supported
by the facts as stated or other known -
"facts and was ‘the genuine opinion of the %

person who made it; and .
(4) the publisher gave the person c¢laiming to

- be defamed the right to have a reasonable statement

of ‘explanation and/or rebuttal published

in the same medium with adequate prominence
and without undue delay.72 ' ‘
The Australian Commission's approach_is also to give the media
a special new protection but not in the form of gualified
privilege. Instead, the media are given the right to publish an
- attributed statement so long as it was uninfluenced and
“reasonable“fin the circumstances to do so and an opportunity
of reply was gﬂven'to the complainant "at the earliest
opportunity reasonably available" after a request.

. This difference of approach has already been noted.
Some of the differences have already been described. The



ssential difference is that the Australian scheme is limited
to fair reportage of certain classified proceeding373 and

" attributed statements which have-not beénh mahufadtured- by

the .defendant. -The:New-Zeadlard appréécﬁﬁisfhﬁﬁ Timited +to
attributedHIEportébutVMay“incluae“aﬁyfStatement‘of the c¢lass
mentioned published in the-medid «+In practical- terms; e
in many cases, the difference may bevmoneaapparent.ﬁhan real.
There are common features, most :importantly the obligation to
act reasonably -and -to- afford-a-prompt: ;opportunity .of- reply to
an aggrleved complalnant.vuThe advantage of. our: proposal: as we
sée it is the. reguirement- of! attrlbutlon-of -statements to

identified persons- :Thisiwaysthe public can-know and assess

the source-of. the defamatory matter., -Unattributed smears ought

not to. be’ permlttedr &

Unzntentzonal Dafamatzonar Sectlonx6”o£ thes, Defamat@onLAct 1954

AW.2. ) WAS . ﬁe51gned k0. mltlgate the hardship on defend&nts
circumstances whlch wgulﬂgmake Wordsﬁgnot defamatqry on the -~
9 Y

face of them,. defamatory‘of :Ehe Qlagnt;f ,~pUTha'new New -

Zealand-report proposes.repeal-of-that: sectlon,,the prOVlSlOn
of an "offer of apologyi.Ln.theHPlace of..the "offer of.
*.amends” and machinery. prov1510n deslgned tOnencqurage ~the use
of the prqcedureﬂ,,Onequov;s;qnurecqmmeqded is that an
. unaccepted offer of apology Shouidgnot constitute an admission
of liability and should not be referred, to -in. evidence except

75, No reference was made in the

by consent of the defendant.
draft Australian Bill to procedures for apology or amends.
Although this matter is under recomsideration, the reasons for
omitting such provisions can be briefly stated. They are three.
In-the first place, apoiogy machinéry already available is
rarely, if ever, used in Australia,  In the second place, it

is always open to parties to resolve their differences by
settlement. Much defamation litigation. is disposed of in this
way. Thirdly, the Commission's hope was that the prompt return
of proceedings before the court would provide the venue and

the opportunitj to explore this guestion,.in conjunction with
consent orders for. correction and/or rights of reply; The
matter will be reviewed in the light of the New Zealand report.

Damages. It is perhaps inevitable that a different approach
has been taken to "exemplary damages". The High Court of
Austra}.ia76 adopted an approach to exemplary damages different
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South Wales Law. Reform Commission recommended that exemplary
damages-bé abolished by statute;7§¢ This recommendation.was.
implemerited by 5.46({3)-of the-N.S.W. ‘Act: Alone of the

. Australian jurisdictions, N.§.W. has done away-with exemplary
Udamages. 0f course, aggravated damages can still be awarded.
Generally damages are compengatory: -The Australian Commission
Was persuaded’ijEHE“ﬁ.S.W:wLaw Reform- Commission's. argument
g 79tiThe latter did not
"like the idea of fiming a defendantina civil action and-

presenting the fine notsto*the~State but to. the plaintiff who
- 80

.and thoseé of the Faulks Committee..l

has-.alt&ady received aggravated: compensatory-damages”.

Do v o

) ﬁ'The New Zealand Committee, however; felt that there was
a place for' punitive ‘damages in“the” law of defamation "where
one persdﬁ‘héé“délibefqtélyfaéfamga aRother™, Nevertheless,
it was cbnsidéréd-horé“approﬁriafe*for'the‘award of punitive
damages 4o be leffh“tﬁ‘the#qkperiénéeféﬁd'knowlege'bf a2 judge"
rather than to?thé’ﬁﬁryég;W-It“waﬁ noted-that‘?hnitive damages
have never b;én'aﬁérded in An action“For defamation in-New
zealand and” have inyfreceiVQdfjuqiéiai'cbnsiﬁeration in one ~
reported “case which was~congerned’with’a different matter. 2
Punitive damages have been awarded in Australia ard the

Australian Commission's approach is to leave punishment to a
-narfow class of criminal defamatien. Civil defamation is
to be restricted to compensatory damages, in the knowledge that

these will include "aggravated compensatory damages™,

Criminal Defamation., It iSAappropriate to mention here the
New Zealand proposal for the abolition of offences involving

criminal libel in New Zealand.83

‘Many reasons are advanced.
First among these is the fact that prosecutions for criminal
defamation are rare in New Zealand. There have been only seven
reported decisions, the most recent of which was in 1951.84
This branch of New Zealand law is to be taken to have fallen

into desuetude. It is not so in Australia.

The Australian Commission has had urged upon it the
ill-defined and repressive potential of criminal defamation.
We live, it is said, in a more resilient age when criminal



. . . . 85
penalties for utterances. are anachronistic.aaiinose cdwen capvanr o v

S memeerat e e s b d

Although crlmlgql llbellactlonﬁ ax% -rare..in Australla, s
it cannot be.said-that.the.gffence.has.falden -inte dlsuse,‘;:.' T :f
As’ recently as 1977,wa .number-0f .pensons.,who: were:alleged ta - have -
made false and defamatory complaints,against pelice. in . ..

e

Western Australia were-convicted.by. juries and.recelived:lengthy.
"terms of lmprlsonment 85_‘Repreaentatlves ofr~a . number .of States:
have drawn.aktenktion,ta, thel. futllltx‘and 1nadequacy ofr,
civil.defamati onhremedlesmwheﬁertherdgfamanv1s~a~manu0ﬁ straw o,
and bent. upquthergep@ate@ﬂgmal;p;gugpﬂpubxleaassguht,upon
another citizen's reputation.” U T

wil

P hT Ay aEf o

DUn tlewy Epasdeends Lr?ﬁut*'“}‘”

The. Australlan;Comm1551qn lg- solutlenwtoﬂthlswdilemma_“

is theﬂpresegyatyqn,pﬁ:agzedeflnedmand.c1rcumscr1bed s:Species f- .

of crimihal.defamdtion.fmTherﬁghemeggnopqsesﬁtheﬁnepeai;of-w=“

existing laws of.criminal-libel . The ingredients.in-th& . . 27w~
nowléedgethat thé'matter.: :
publlshed WAS . false eox»reckless 1nd1fference to“xts truth oY= . g

proposed_substltute offenge include

person;87.] T e omawa el 7
The abolition of criminal,libel is a robust move which

commands much sympathy. In the circumstances of the recent @

use of the offence in Australia and the arguments advanced :

against its abelition, it is poésible that uniform legislation shoul¢

still provide for it. Otherwise it is likely that the present

wide ranging offence will survive in the criminal law of

the States, despite reforms in the civil law effecteﬁ by a

uniform Act. -

A POINT OF INDECTSTION : JUDGE OR JURIES?
Upen one point the New Zealand Committee was unable to

agree. The Australian Commission will most likely be in exactly
the same position. This point relates to thé mode of trial of
defamation proceedings. The arguments' for and against juries
in defamation cases are nowhere more clearly and succinctly

catalogued thar in the New Zealand report.88 ' The Faulks Committee
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"reeoﬁmended that juries should be retained in defamation caseés.
iheir role in the assessment of damages should, -however, be
-restricted to the cafégorisation-of awards asl"substahtiai";
"moderate", "nominal® or: "contemptuous". It would then be

“up to the'judge alone to gix-the actual amount.89 Three
-members of the New Zealand Committee favoured complete aboliEion
of juriee in defamation cases. - Three were eqgually strongly -
of the view that they should be retained,. including teo assess
“demages. - The remaining member was against the retentien of
'civil~juries;"However,“ﬁe-belieVeﬁ‘that-sovIong-as they were
generally available:in civil.actions, they-should be retained

in defamation cases. No artificial distinction spould'be drawn.9l

» -

f«f : h.'Particularigreblemsvfacefthe%Austreiianatemmissioﬁ__
in-dealing with this question: Soméﬂgf‘tﬁem:rgiate'to the .
‘:history'of“civiL“prqdedurefinfthe.various Australfan jurisdiction:
In at least-one-Statey-there hassnever-been..a. jury:trial of
gacivil'défamationecaeerwalnvother—States,_not only is it usual

to have a c¢ivil jdry.ofAfour,-”It is guite common to have

- summoned ‘a spécial Jjury of twelve,fpértiéularly where the

91»=One approach in the gquest for

plaintiff is a public fifure.
"a uniform law is simply to leave the mode of trial to the -
election of the pleintiff._in this way the uniform law will
not usurp differing practices that:have'been developed in the
seattered'Australian communities. It will respect the
different traditions that have developed and be consistent

- with modern notions of "co-operative Federalism".

There is, however, a special difficulty which arises from
the proposed machinery.for court-ordered corrections. It will
be recalled that a major element of the Australian Commission's
" scheme is a provision‘of a facility by which the court, finding
facts to be false, can order their correction in an appropriate
way. It is difficult to imagine a jury, even one specially
instructed, being able to settle the form of a correction and
the manner and prominence of its publication. Yet any
damages that may be awarded must cobviously take into account
the form of the correction, the currency given to it and the
likelihood that it will reach the same audience.
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. The eésy way around this- problem (and one consistent
with the effort of -the- Australian Commission to -promote. -
promptness ih all defanatidh- proceedings)s iss therabolition -
of juryﬂtrial{”-If‘the‘Who}e’defamation action is passed-to
the judge, it WOuldfbe*a'rélatéVeLy*simpIe‘matter for him
to fix the orders £61" corredtibn’ ahd tHeh; ‘perhaps later,» 1L wr
asséss apprepriateé: damagést” - Some members: of  the Commission,,
however, share the viewof-those-ifi- New' Zealand-who would . -
keep-jury trials, if at allj in defamatfon cases.’ It iay be
necessSatY th 1eateritie: MEdd bl wrialh ot the pavties buts
providel ‘that*it#i's® for -the! juage' alone " tor séttle’ the "forh =

" of a erfection when it!is Found-that the matters complained '

" of are: defam&itory, 'containing false facts. iIn these circumstances,
where a JUEYErTEd TEHE T ’“afﬁféi:’f,mfrfé’ﬁ*‘-jﬁa-“e*-s-vwouif‘afuﬁé‘x';@vit*aﬁ
instruct “the Fory to ‘absess any Hohetary damagestapoh ‘the

" hypothésis that’ the «oFrestiviiuad publ i'shed at-the tine and

in the ™formyéxtent End miamher ordered*b¥-himiatid 'shown “to - -
T G TR B e iR R s e GRa R TR L

theijaryieias

Ca RPN e

‘i pustralian experiente’ SiygesEy that thosd:who dall
loudest for- the abolitibfitsf Jhry tridt»in' defamation ‘cases
are invariably the 'hews hedia® who 'feel rrhey have suffered
unfairly and been punished unjustly by.successive defamation .
juries. Those who defend the jury system most vocally are
frequently the judges "conscious of the manifest defaults of
each other™.

SUMMARY _

A common concern about the inhibiting effects of our
inherited defamation law caused the New Zealand and Australian
Law Ministers to initiate reviews of that law and to
invite suggestions for reform. The New Zealand report is now
before us. The Australian report shortly will be. We have
some notion already of the points of similarity and difference
in their respective approaches. ‘

Each starts with a concern that the present laws and
practices in defamation may strike a balance which unduly
favours the protection of reputation and unreasonably inhibits
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the freeé flow of information, freedomcof spéech and the free
bréssf~-Néither of our countries has.a constitutienal guarantee
pf“'free-Speech.u Both-of our countries count - this:as an '
.ortant part-of’ our legal tradltlon. There is a-general

T Ognltlon that a new balance must be ‘struck. It must
'rcvlde slightly .greater freedgm for: the "publication of somg

-z-.The thrust of the.two proposals’ is somewhat different.
-;yugdgrfaim”inrﬂustralia“is"éonsecnreqa*unifcnm~lawa

Eﬁ:therhqfe?the-Lawvﬂeform 6ommission;h§d;amreleﬁant concurrent

feference on privacy protectith. :The major-thrust of the

New- Zealandwreport, expans;on of : the- dekences of the media | .

651de, is_ the clarlflcatlon and llmltatlon of- the»lnhlbltlng

effect of the rules governing:centempt of court

;“Each;reportﬁSuggests¢¢hatxthémprincipii défence -to
défgmationractions,'that of justification,;shquld be truth -
alone. But this involves no real change ‘in New Zealand. In
‘the contéx§ry“”awquestuforqaqunifqgmgiawﬁ@g:AuﬁtxaLia,‘it
-amounts- to the abandonment of a "public benefit" or "public
;intérest"_coﬁponent which for pore'than a century has.
“.endured in half of the jurisdictions. That "public" component
in the defence of justification has hitherto provided certain
-protection against the publication of private facts which are
"not of general public concern. These include matters relating
to-a person's private behavour, home life, personal or

family relationships, health and spent criminal offences.

. For this reason, and as part of its endeavour to develop a new

. concept of "wrongful publication" the Australian Commission

- has suggested dealing in the one Act with the wrong of defamation
and the wrong of publishing private facts, as defined.

- Defamation deals with honour and reputation. To it,truth is

a defence. The private realm is different. Publication of
Aintimate facts here is not properly met by a defence of truth.
The offence is in the publication itself, without adequate

and public justification.

The New Zealand Committee did not deal with the



publication of .private facts. - It-acknowledged:..that "the ...

question‘ofw&*remedyaformtherpublicatioﬁuofhtrue"statements.

inVOlvingutheuinvasion=ofepxivacymis%a&separate#issueﬂ.gé.

e

L RETEN L T

P SR T EE S PR

T e TRt LT
. “Many poifits of similarity:ibave:beencidentified, fiotably
the- introduction- for:the firstitimerof.a right:ef.reply,.
the provision-oefrarguoalifiedvactionsfor defamation of a dead
person, the rejection'of the Press Council as a viable A
alternatiwe toxprovision:ofwlegak rempdies and.the significant
reduction it Limikation) periodsyinsalic defamation Cases.

.:;m:e&thewAﬂstmaﬂ@apsﬁommi55ionﬁsgpape;s:haygﬁ&aid greater—

emphasisﬁmponﬁthtneedpi@meeforh,Df.ﬁafamékion?prdgedﬁres:
Righfly*druwronle?ﬁgxeaxtre1iancegisypia£edguﬁ@nagﬁtﬁing”this

classmoféactionipromptlyybefépgyxhe@gouris;;LNo;_on;y is _
this necessary to work the new.machinery-of correction orders

Jizds @lsorhoped

(suggested-in-cheiAustralian: proposaksi:
thatlitmwilk:pneuide:anzinhibﬂtionuuponwsxppﬁwrit&¢ethé;LJ
abuse-of-écu;tﬁproteduﬁeSqan&nthe;Pnofessional.litigant who
tries?tdntufnadefamationqnasesuintpaaksecpnduSOuxcegof_iﬂcome.
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w1 st Differentiapprogches ares takem: withsrespect. to
multiple. publications; innocent dissemination, the preservation

of punitive damages and the abolition of criminal libel.

Upcn the one matter in respect of which the New Zealand
Committee was divided (the retention of juries} the Australian
Commission is also divided. For the Australian Commission
there are particular difficulties in the retention of juries,
notably the different traditions of the several jﬁrisdictions
of Australia and the operation of the court-ordered correction
procedures, an imnovation not contained in the New Zealand proposals.

1 camnnot leave this paper without a special word of
commendation for one aspect of the New Zealand report which
may otherwise go unnbted. Appended to thé report is not only
the draft Bill which has become the indispensable weapon of
the law reformer seeking to combat parliamentary pigeon-holes.
There is also in Appendix II and III a detailed analysis of




Euél defamation litigation in New 2ealand during tgis decade.
rue law reform,. lf it is to be more than a. thlng of shreds

nd -patches; . must be based.not only upon. well thought out
'prlnC1ples publicly ventllated It -must have- ava11able to it
mpirical and evalvative data whlch identifies the problem
easbln_the current operation oﬁq;he law. The New Zealand
ommittee"set out to.collect this information and to list it.
hoée-who have the ultimate responsibility of passing-on the
'csals can only be advantaged by the consideration of

‘f:thls:k;nd_gf The. Australlan Law Reform Commision
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