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| NOTE ON SIR FRANK KITTO'S PAPER "THE PRESS
S COUNCIL AND THE LAW"

ticisﬁs of the A.L.R.C. Proposals
Slr«Frank Kltto s paper on the work of the Australian
ass Coun01l includes an 1mportant section on proposals for
g;slatlon advanced by the Law Reform Commission. The paper is
tical of.some of*these proposals.- I hope 1 may be permitted
;put.fokward one or two observations that will explain, in
»ggnérﬁl;termsr the wéy in which the Law Reform Commission is moving
“the -gsubject of privacy protection. The-Commission has published
_idisbussioh'papers‘aﬁd a working paper £hat are relevant.
_1scu§sion vapers have been widely distributéd and are as
e Defamdtion - Optioﬁs for Reform

227" Privacy and ?ublicdtion - Proposals for
-~ . Protection - Tt s »
#3  Defamation and Fublication Privacy - A

Draft Untjorm lel

the;.members ‘of the Press Council. We have also had numerous and
e_gthy.cqnferences with a wide range 6f Consultants from all parts
the pﬁblishing industry in Australia.{printed and electronic).
=hefé have also been lengthy conferences with representatives
ominated by State Attorneys-General. The principal aim of the
ofrmission's effort is to secure an acceptable and just,uniform
efamatlon law ln Australia that strikes the rxight balance between
_freeaomclfthe press and freedom of speech (upon which Sir Frank
rightly lays much emphasis) on the one hand and the individual's
ight to reputation, honour and privacy, on the other. Striking

_tﬁé'balance is, 6f course, not easy. It is made no easier by the
uiffering approacheés adopted for the better part of a century in
tdifferent parts of Australia towards defamation law. The arguments
or- a unr;i_form Law have been reccunted frequently and do not require

repetition.l Most submissions received by the Law Reform

Australian Law Reform Commission, Disc.P, #1. Defamation - Options for Reform
1977, &4=S.
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Commission, notably from the media industry itself, stfongly

favour a single law, uniform throughout Australla - The very

existence of differing. systems,‘ln an age ‘of natlonal distribution

of publications, inevitably :espltsuln‘artendency to opt for the
lowest common denominator in free séeébh. The Commission has been
1nformed that materlal 1$ regularly onitted from newspapers
principally alstrlbutea in one State, because of the possibility

cf liability to a plalntlff acaordlng to the more'rlgorous rules

of other States. AR editor’ facéd w1th thé‘confu51on and doubt
of eight dlfferent systems “willl generally opt“for a pollcy of ’
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Reconc;llng leferlng Approaches to Defamat;on

2. L7 = There are, of course, many dlfflCﬂltles fac1ng any
attempt to Teéconcilse the’ elght quferen% systems of defamation law
(rine if the’ “Commonweal €hs, Broadcastmng ‘ind ‘Télevision Aet is-

' counted) extant in Australia. It is not to the p01nt here to

recount these._ One 1llustrat10n 15, however, apt In Vlctorla,

justification is estaﬂllshed by the proof by the uefendant of the

truth of the mattels complalned of. ”In othier jurlsdlctlons an
aogltlonal element 15 requlreu of the defenaant.ﬂ In Queensland,
Tasmania and the’ Capltal Terrltory (and 1n crlmlnal ‘matters in
Western Australla) an adaltlonal element of "publlc beneflt"'must
be ‘established to the satisfaction of the tribunal of fact, judge
or jury. In Wew South Wales, since 1974, the defendant must
establish that the imputation complained.of is a matter of
"substantial truth" and that it either relates to a matter of
"oublic interest" or is published under qualified privilege.’ The
existence of the additional component "public benefit" or "public
interest" has represented, for more than a century, in some of
the jurisdiétions of Bustralia, a protection of sorts against
invasions of privacy. The very historical origins of the
introduction of the "public benefit" component into the law of

2. Defamation Act, 1974 (N.5.W.) s.15, This variatien was based on the
recommendation of the N.8$.W. Law Reform Commission Report on Defamation
(L.R.C.11), 1971.




}suw demonstrates that tﬁis was the intention.. Some matters,
though affe&éting a person'’s reputation and though true were such

b was deened lnapproprlate for the law ‘to permit their publlcatlon.

Aécorolngly, a form of legal redress., namely "defamation" was
ronaed in the kn0wledge that the publisher might be restrained
rom publlcatlon by the existence of this additioral component
n~tne defence of justlflcatmon, Alternatlvely, if he published,
ould be’ Llable in defamatlon, even though the matter .,
Omplalned of was hela to be true. ’

. The attemptvto reconcile these twor qulte. different
pproaches to defamation. law is not at all easy. Needlesé to say -
iews. are. strongly held in the respectlve,states that their
pproach is Ilght and- ought to’ prevall Although the Law Reform
ommlsslon ln 1ts oiscu551on papers came to the view that the
efence of justlflcatlon should be truth alone, it was not
nollned to abandon the E;lvacy protectlve element which had
nditred for so long in the lﬂWS of those States whlch had for such
- long time adopted the requirement that the defendant. should
rove~ an aqdltlonal element of public concern in the matters publishes

4. In. the course of its public hearings and receipt of

:hblic submissions, the Commission has had a number of complaints

about'alleged invasions of privacy by the pfess; One case inwvolved
;-Meiboﬁrne newspaper. In 1970 a man suffered criminal

conviotions fof cffences of dishonesty. ‘He had subsequently
'rehabllltated hlmself was married, with c¢hildren, living in a
Melbourne suburbk. He had been continuously employed for five years.
Ee was active in a branch of a political party. He was not
Currently a candidate for any public office. The man became
inﬁolved in a dispute on policy issues with another member of the
party branch. Apparently that person reported his record to a
newspaper. The man found out that the report was to be printed.
‘He saw the editor, begging him not to print the record as "it could
only be damaging both to myself and to my family". The editor of
the newspaper allegedly replied that this was of no cohcern to him.
following day, the neﬁspaper ran a front page story about the
.dispute, detailing the person‘'s name, address, occupation and

information about his wife and family. Full details of his criminal



record were 1ncluaeo.h Near the report was an eﬂltorlal comment;ng :

"Leave tnls man alone. Get Off_hls back,and glve hlm a good

olda- fasnlOned Australlan-falr go Qh the follow1ng day,_the

i

man was-alsmlssed on the ground of p0951ble customer reactlon. His
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wife and chlldren sufferee great embarrassment in-thelr local
commﬁnlty The report was uefamatory But 1t was true and,.accordlng
to aevrce he had recelved the neWSpaper had a complete defence to
its: publlcatlon.” He appeareo before the Comm1551on and asked ‘that
legal remeoles should be prov1oed agalnst invasions of prlvacy

of th}s type. In a number of the States and in the Capital

LY v

Eubl . 1nterest" er “publlc.

Territory, the obllgatlon to
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benefit! may have Quhteo;to. de fac
PR e

prlvacy., Abolltlon af, thls aadltlonal‘

ETE

.cases or tnls klnd could occur w1th no legal redress whatsoever -
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Legal Protectlons of Prlvacy

] Facea wlth ;nstances of thls'kxnd ahd w1th a legal
T L W e Ok :’.‘,Cﬂ. which oo o
S1tuatlon where some degree‘of protectlon has been prov1ded 1n the
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past, in some parts of Australla at. 1east, we are not presently
minhdea to retreat entlrely from PIOVldlng legal protection agalnst‘
the unreasonable pﬁbllcatlbn of, prlvate facts. . Our concru51on is
not a startllng one. ﬁor 15 lt one whlch 1n-ahy way negatlves

the potent1al of the Press Counc1l to do userful work, on an
informal plane, resolv1ng-those disputes which people are'prepared
to submit to arbitration in its efficient and informal way. Of
course, it is of the.nature of complaints against invasions of privac:
that many people will do nothing. Others will prefer the informal di
settlement cffered by the Press Council tc the more inhibiting and
formal venue of a courtroom. Mr. Justice Wells has rightly drawn
attention to this. But the real gquestion is whether, because some
people wish to resolwve this asserted "wrong” in an informal way,

there should be no legal redress provided for those who prefer to
nave the matter dealtwith in a court of law. In other words, is

the law to opt out entirely from this area of disputation, leaving
it, whatever.the parties involwved prefer, to an informal-body

such as the Préss Couneil? Sir Frank Kitto in paragraph 13 himself
demonstrates why this cannot be so0. -

"A method of voluntary self-regulation,
even with the persuasive influence of a
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Press Council to help Tt, is of course

not-in -any sense a substitute for the
creation of legal duties and Ztabtlztzes. .
Thelr aims are dlfferent." :

it is one thing to say that people can_ have a complaint -made against
a sollcltor or a policeman determined in some forxrm of impartial tribur

it is another tb éax that, in the name of the administratien of

=jﬁétice.5r the prevention of crime, no redress by the generdl law shou
-be afforded to the complainant, where there 35 an acknowledged wrong.

. Nor ought the prov151on of a statutory cause of
acthn for invasions of privacy’ to be' seen "as a revolutmonary step..
It is not " The Internmational Covenant on ClVll ‘and Political Rights,
:whlch ‘Australig has- 51gned and whlch succe551ve Commonwealth .
:Governments_have declared an lntEntlon “to’ rat;fy, contains in Artlcle
l7"'statement of the agreed rlghts of the international communlty .
on thlS subject 1 - - . .

- "17(l)~ 'No one shall be subjected to
arbitrary or unlawful interference with -
his privacy, family, home_or correspondence
nor to unlawful attacks on hlS honour

. .and. reputatlon..‘- . i -

7 - *{2}. Everyone has a rlght to- thes | ) .
protection of  the law agalnst such ;
interference ox attacks"

That Covenant was settled in negotiations ih which Bustralia took
fa leadiing part, in a delegation led by Attoiney—Genefal Bowen.
"With the deposit of sufficient ratifications, the Covenant has now
‘come into force as part of international law. It is not vet part
.af domestic Australian law. However, it does indicate the

agreed standard of the international community, bracketing
protections against unlawful interference with privacy, on the one
hand, with érotectiops against unlawful attacks on honour and
 reputation, on the other. Privacy protecticn is bracketed with

‘protection against defamation.

7. o Apart from this statement of internationzl standards,
-the notion of providing remedies against ﬁnreagonable'invasions
‘of a person's privacy by the media is nat novel. On the contrary,
most civil law systems provide a remedy. The United States has
well developed principles for remedies against privacy invasion.

Several of the Canadian Provinces have conferred rights of privacy
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py statute.

The High-Court of Austrlia in rejecting a general

right of prlvacy conceded that the” provision’ of such a: remedy

might be desirable. ,Latham C.J. put -it-this way H

"Phe claim:...  has also been, supported . - P

by an argument that the law’ recogniges, a

right of privacy which has been infringed

by the..defendant.  However desirable :. . . FE
some. limitation upon invasions of privacy

. mlght be, no authority was ‘cited which =~ 7 o
' shows' that ‘any- general rlght &f prlvacy Tttt

exists" 3

- The remedy was’ denled . not because there was no wrong, but because

no cause of actlon;had been shown todhave been devaloped bY the 1aW-

Developlng a cause: ofrthlon was left to the leglslature ‘ The_Law
Reform COleSSlOn has now, suggested that the legl lature should
act. . Any such actlon Wlll not replace the valuable work Of the_‘;

EEN AT STl LTETS R AU O R

Press Counc11.h But lt w1ll ensure that, ln phe_end cltlzens

uhir Ll

can aypeal ’where a wrong is felt td'have been done-to them, ndt

to an lnformal extra legal boay, but to the 1aw of the land

administering the stanﬁar&a;of the commun _y through the courts cof -

the land.- 7
th_Not Leave 1t to the Press. Councml’ o -
8. N con51der1ng the varfous nicdels- that were avallable

to "right the wrong of prlvacy 1nvasxon in the context of

publication of prlvate facts, a.number of possibilities presented

themselwves to the Commission

* gelf-regulation tﬁrough the Press Council, '
the Australian Broadcasting Tribunal or the
Australian Journalists' Association.

* Supervision through a body such as the New
South Wales Privacy Committee with
persuasive powers only ]

* Enforcement through the courts using
techniques of damages, declaratory crders,

injuncticns and so oh.

(s

3. Wetoria Park Racing and Recreation Growunds Co. Ltd. v. Taylor (1937} 58 C.L.R.

&79 at 496.



éﬁtéen;ﬁcnths. I should, however, welcome the opportunity to
why it really is not feasible Slmply to leave this area
oclal cqptrol to the Preéss Conncal., I_wish to reiterate,

. 4
-he Comm1551on’has ‘said in its dlscu551oh paper and I héve

élsewheres that none of thls is- 1ntended as a cr1t1c1sm of

_"ustralian Press Council. On the contrary, the Law Reform

Sibﬁ“feSPéEtfully welcomes the establishment of the Council.
ersua51ve “and educatlve effect on the Press generally will

uthESs be felt and .can- only be for the gaod._ ;

- s - ... .

f—

. -There -are, - however, a number*of Ilmltatlons which have
be;mentionea. -In the fixst place, the Presé Councll 1;- -
mlted to the printed:media and by its: constltutlon does not

tenc to the electronic: medla'VWSo far as 15 known, there is no

ve afoot to establish’ an all—embracxng Medla Coun01l which could
sclpllne ‘the whole of the media- industry. Any natlonal; uniform
proach to wrongful publlcatlon must embrace the whole industry .
e cannot involve the delegation of- &1sc1pllne of one part of

e 1ndustry to the Press Cduncil, dealing w1th the electronic

dla in. another way. Furthermore, some wrongful publications are
de by individuals who are guite ocutside the media industry and
uiﬁﬁnot be susceptible to the discipline of a Press Council or

digECoﬁncil, if created. .

Second;y, the Press Council ig funded by the newspaper
However, it does not enjoy the unanimous support of the

ndustry.
dﬁStx&-as'Sir Frank's paper acknowledges. The most significant
bseritees are John Fairfax & Sons Limited, one of the three major
%blishe;s in Australia, which has, from its inception, refused
?supbdrt the Council and Southdown Press Limited, publishers of
he Melbourne Truth which withdrew support early in 1977. The .

Australian Law Reform Commission, Disen.P. #2, Privacy and Publication, 1977, 13
"National Defamation Law Reform in Australia" (1977) 8 Federal L.Rev. 113,119f.



withdrawalbﬁpﬁéréﬁti?'fdilQ?@d“én"adverée ruling. given by the.
Yress Council.” "El"h"e' “CouictIThas stated, ' asi-Six Frank-indicates,
that it will not feelinkibitedvin consiBeringiconplaints made
against non-members. - ‘HoWever,~#tois a'matter .of speculation
whether a non-member would bé preparéed ' to pPublish in.full an
" adverse adjudication.-"Fuxth?rmorefﬁaccesg to.-matexrial relevant
to the pubiiéétiﬁn”dddld’noﬁ”bg"guar&hteedﬁa As:publicity of an
adverse ad&jtidication iz vthe principalasanctionﬁwhich;thefPress
Councii“hés;af'itgﬁdiépdsal;‘theﬁinébility£téyens&neipﬁblication
of fts"dEe1s AT TR TERS orghateond I néd ot dsirarquably e i L,
a hiGRIV FEl8vant conETdé T ation tdnt Juligiiiy whethex thesdbffered.
redréss” fo- adequiatd o the CopTdindhtihrsofey. but not all, of

the adverse adjudicatiéns so far issued by thé'Australién Press

COunc1l have. be&n" publlsned'by the OTfFERAING newspaperss =L i mown

— umﬂLludhL ORI 4 I

-

.* _.1. (A rh.o -.:r-..-:e.‘ Fragas cEgint ‘= B

Ao rwp 1'-1=\'

11, T ”Noffrﬁ*ﬁm m%kﬁ&o%&%lbh b%ﬁthé‘?&e%%chﬂn@Tl sathsfactory
ln the OPlnlon of Y

2 ohen Counciljg Tompla ity Copmittee
comnrlses'flvéjhéﬁbgfé‘6f”%'"ﬁ“€hfe% Eraepiblishelr wepresentatives,
one is a journalist and one 1&-a’ publlc-representatlve. “The
Complaints Committée has thé jurisdiction tb determine any
complaints without reference to the full Cobncil. In practice, I
understand it habitually does so. In these 01rcumstances, and
given the funalng of the Council, it may net be considered an
answer to the criticism of the Press Council that no tendency has
been observed "to be tender towards any newspaper that merited
criticism”. But when it is being suggested that legal redress
should not be provided for a wrongful invasion of privacy because
of the availability of alternative informal bodies, it.is at least
relevant to consider whether the suggested alternative had a
due appearance of impartiality. The United Kingdom Press Council,
on which the Australian Council is modelled, is now twenty four
yvears old. The first Royal Commission on the Press which reported
in 1949 in the United Kingdom recommended the establishment of a
General Council of the Press with an independent Chairman'and some

. 6 . R
cutside members to enforce proper standards. Parliament commended

6. Report of the Royal Commission on the Press, 1949, Cmnd. 7700.



‘the proposal;but nothing eventuated until a Bill was introduced

to establlah a statutory council. The press then establlshed on

1 July 1953, a non-statutory ‘council composed entirely of press
representatives. The parallel to ‘the Australlan development
mentioned in Sir Frank's paper is worthy of note’ History repeated
itself. The second Royal CommJSSLOn on the Press in the United
Kingdom reported in 1961. It condemned the structure of the
_CounCll and. recomnended tﬁat unless the Council was reconstltuted
SwWitil an 1naependent Chalrman and some 1ay members, a statutory ’
'nbody should take 1ts place. 8 The threat of leglslatlon hao the-
tesired effect. Qn 1 July 1963 the General Council of the Press
was replaced by a Press Council With an 1ndependent “Chairman,

© five lay members and twenty“press members This structure was also.
CIlthlsed ' The Younger Commi ttee on Prlvacy in 1972 condemned
both- the fallure of the Press Touncil to enforce proper standards
~ana the imbalanze of 1t$ membershlp E o

"We do. hot ... see how the'council can T
‘expect to command public confidence: in

its ablllty to take account of the

reactions of the public, unless-it Has

=t *least an-egual membership of persons

who are quallfled to speak for the ~
publlc at 1arge .-
-12., The Younger committee on Privacy went on to recommend

- that one half of the members of the_British'Press Council should
‘be drawn from outside- the press. They should be appointed by an
independent Appointments Commitiee. The recommendation of the
Younger Committee was not fully implemented. In 1973, however, the
number of lay members was increased to ten out of the thirty. This
remains the current position in the United Kingdom. The Complaints
Committee is chaired by the Council Chairman. It comprises four
lay members and six press representatives. The 1973 increase in
lay membership did not allay all criticism. The third Roval
Commission on the Press in the United Kingdom reported in 1977. It

Para. 10.
Report of the Royal Commission on the Press, 1962, Cmnd., 1813i.
Report of the Committee on Privacy, 1972,) wnd. 5012, para. 189.
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noted a widespread lagk of confidence, in. the Unlted Klngdom Press
Coun01l in these terns PRI

'"We believe that thls 1ack of, confldence
stems in the main . from the_stapaards which .
the Coune¢il has appliéd, “from' the way.in -
which, its decisicns.have been promulgated,. vt .
and from lack of understanalng, on the )
: part of thé: public. ' Olir recommendations =
N . -will deal with each. ofmthese matteks,. but.:
we believe that changes in the. size and
 the method of appointment of the-lay: -
. membership, of .the Press. Councml'are needea
as a flISt step" 10';7

J..,JJ

Tne Comm1551on went on to recommend a qual -l of press and

n : : R T

13. 'ua_;"‘ It would not be falr to: judge the Australlan Press

R R

Council on the record of the Uﬁlted Klngdom Press Counc1l orltee
) chEiEEems E&é&'bf¥;he latter 1n Royal Comm1551ons in the Unléed

Klngdom It 15, however, relevant to con51der the repeated calls
by British inguiries- for_ewgreatex appearanée of lmpartlallty

in the” comp051tlon of - the Press Council,

14. It 15" 1nferesting té contrast thé ‘position ‘of the .
Swedish Press Counc1l to that of its Brltlsh and Australlan.
counterparts. The Swedish COunc1l was the flrst to be establlshed
in the world (1916) It has power to 1evy a flne and this flne

is used to defray the expenses of the Council. The Swedish Council
has only three press representatives of the six appointed. It
does not reguire a complainant to waive legal action before the
hearing of a compiaint- Furthermore it is supplemented by the
work of a Press Ombudsmart, a professional judge, Qho is empowered
actively to assist in complaints resolution by achieving redress
and by adjudicating in some c¢ases of departures frem proper

journalistic standards.

13. Report of the Royal Commission on the Press, 1977, Cmnd. 6810, para. 20.17.
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Wlth every acknqwledgment of the usefulness of the

l5
Press Counc1l, we have not:been persuaded that it ‘offers a complete

and entirely satisfactory answer to the ‘complaints about invasions
~of privacy by the bublication of'private facts. Even the United
“Klngdom experience, with a more ‘balanced, better supported, older
and more exPerlenCed Press Council dves not allay concern. The
third Royal Commigsion on “the Press, in ,July lQ??_reported, after
examining the adjudications of the Press Council ;.

"The standards they apply and the terms
in which ‘they are expressed fall short of .
what is des;rable ll A .

The Royal Comm1551oners reported w1despread cr1t1c15m and commented

it is unhapplly cértain’ ‘that the Council
has so far f£ailéd to persuade the'
knowledgeable. public that it deals . .. ] -
' satisfactorily with complaints against
' newspapers, hotwithstanding that this has
come to be seen as its main purpose”. 12

.

_‘The Royal Comm1551on went on- tog01te-varlous adjudlcatlons made

_ana commentea T e e Bttt i v pin R

s M"We have cxteé these. cases to show the
N not’uncommon instances of low standards
. which tend to colour the public

o ’ reputation of the presss .One reason why
' ’ such instances continue is no doubt that
newspapers will often xin the risk that
those involved in a story will not want to
prolong the unpleasantness involved by
complaining to the Press Council or even
co-operating- with the Council in an
investigation. This must be an important
consideration, which will often frustrate

the efforts of the Press Council. But we
consider that there is a strong case to

be made for increasing the risk which
newspapers run when they gamble on the
likelihood that the parties inveplved in a
story will take this attitude. Not only

might an increase in sanctions make

newspapers think twice before breaking

Press Council standards; it might also
persuade some people that it would be
worth their while to accept the unpleasantness
involved in co-operating with a Press

Council enquiry. However true it is that

11. 1bid, para. 20.56.
12. I1bid, para. 20.12.
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the individual journalist feels profoundly
- ashamed ... this is by po means.clear to potential
- complainants. . We are not. suggesting that
“the Press Courcil shoul'd’ S&tley an appetite
- for:.revenge, but.that .itrwouldibe desirable .:~-. . ::
if adjudicatien could become a morel3_“

‘worthwhile, rem&dy ‘than it how:'is ' e ..
The Royal ‘commission accepted” "with reluctanece"* arguments against
fines 'or suspen51ons. These Wollld only Be“enforfeab¥e™if given

N

. statutory backing ‘and- this® "Would® ‘Fepresent. a potentlally dangerous’

.weapon of control over the press '14 Earller the Comm1551on had

Commlttee concernlng the-alffacultleé 1nvolved'1n a general tort

15

of prlvacy,A ;Itiwasrleft only‘w1th recommendatfons.for a4 better .

model in the. progﬁsed new unlfor

e te AU CLON G Liwt T FEN-

If the law were to be.a- Commonwealth'Act_(a.poss;b;llty open, at
least in part} théfe may be constltutlonal dlfflcultles which I

rongful publlcatmon.

need not discuss. The organlsatlon of the publlshlng industry
in Australia, beth printed and electronic, may be a relevant
consideration in designing appropriate laws. Unlike ﬁhe United
States, .we do not have here a large number of competing outlets,
sétting high standards because of the pressures of competition.

On the contrary, our media industry is in relatively few hands and
. in these circumstances, it is not unreasonable that those few

who have the great power over publication should ultimately be
susceptible to the community's standards, not in a body of

their own choosing,whose balance, numbers and personnel are

selected by them but in the independen£ judibial system according

13. Ibid, para. 20.68.
14. Ibid, para. 20.69.
15. Ibid, para. 19.18.
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_to law.

In other areas-of complaints resolution, as in the case

“of complaints against.police or complaints against solicitors,

worldwide trends are away from sélf-zegulation and towards greater

community *egulation,including by the courts. -.Furtheimore, . it
would seem to me that many of these arguments against a cause of

action for wrongful invasions of privacy. amount egqually to

arguments against the wause of action in ‘defamation. Yet I doubt

that anyone.would seriously pfopose that Australia‘'s press or’
. media industry should be undisciplined- by 'any law of defamation . -
dr thét -defamation proceedings should only be heard in. a-.self-

17'

:..regulatory body such as the Press Council... iw -

A O A

Finally; it sheould be rnoted- that the Australian Press

‘Council has, not escaped criticism in yespect of some of its
“ r#levant decisions. ‘The Law -Reform Commission). of course, offers

~mo comment on the merits of decisions of the Press Council,

although some fmembers- respectfully disagree with its- assessment

in one case which is relevant to privaéy‘protgction and which the
Commission has had the-opgdrtuni§¥r¢0aexamine in detail. In that
case,- a -television journalist, seﬁéréted from her husband, was

" the subject of an investigation into hér personal life by a

Melbourne hewSpapers. The aim was to determine whether there was

"another man". This investigation involved camera surveillance

of the woman, interviews with a male "suspect", in which he was
questioned as to his relaticonship with the woman and asked to

confirm a previousdy typed statement. There was also extended

camera
thirty
"by the
matter
on two

surveillance of his home and ﬁhe'photographing of some

or more guests entering a private party which was attended

couple. - The man declined to comment. Ee insisted that the
was "private". Nevertheless, the newspaper carried stories
separate occasions about the relatiomship. A complaint

was made to the Australian Press Council. It was dismissed on the

ground that "the woman concerned was a public figure". The
Council did not indicate how the woman's capacity as a television
- journalist was affected by her alleged private ilfe. . Nor did the
Press Council advert to the fact that the complainant, who was the
man involved, had suffered an invasion of his privacy and was
certainly not a'public figure. - The question is not so much the
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‘rights or wrongs of this particulax case.- it.is whether a.
person in this situation.should not have recourse;tggthe_ceurts

to prevent such .invasions of his.privacy; -to correct.false . .:ie .

statements nade 1n the course of such invasions.and to give redress
where the_1nva51ons‘have_occurred, A court. might well have, .. - i
reached a_similar view to the Press Council...The.notion that ‘,Mf
there ,sheuld He no access Lo the courts. orvthat-somehow these:, .y
issues are.too, senSLtlve for courts to handle, appears_un

unpersuaSLVe.,.iﬂ_;h~nﬁ",e

AR TRl | S s

Bit el R A S y_._a.,\

18, . . ey s .- IWO., flnal _copments... Flrst,.lt should not be assumed "
that all of the medla 1nterests in Australla are.. opposed to the
Law Reform Commlssron S.. suggestlons.i so. far as. we are, aware,.vﬂﬁﬁ

expressed edltoxlal opp0s1tlonrﬂ,Nelther has alluded to the

difcerence betuesn,a General,and a specific right, tcz\_zz.r..%vaf.:y -
_Neither;hasamadeﬁagerI;ticism of.the.precisefsuggestions of.tﬁe

endor51ng a.. statement of_the Un ted Klngdom‘PreSS Counc1l whlch i1

VR e e

was_ made without, reference to the. possablllty of.a. deflned spec1flcl
area of .privacy,,. On. the other hand, the. Melbourne 4dge has T-
editorially approved the .whole: of the prlnclples .contained. in the
draft uniform Blll.. O e e vrh

"It is no easy task to strlke a fair
balance between on- the one gide, the right
to reputation and personal dignity and, on
the cther, the right to fréee expression
and the right to be informed. The
Australian Law Reform Commission has met
this challenge admirably in drawing up a
Bill for a uniform law of defamation and
publication privacy ... It is in the
interest not only of the Press but of the
public that such a fair and rational cede
of defamation and privacy be. adopted
throughout Australia"

Nor is it fair to suggest (para 31) that the Commission-is planning
to "rush headlong" .inte privacy protection and reliance uﬁon
lartificial and irrelevant tests. There must be few laws in
Australia tha® have been .so openiy and carefully prepared, with as-
much public debate, public sittings in ail States, public seminars
in every nationai centre, innumerable working sessioﬁs with the



Ssistance of a large team of hard pressed consultants. That

ome newspapers have set ‘their . face against any legal redress for
rongful invasions of ‘privacy by publication is entirely
unuerstandable.* For exanple we cap well understanu that no-one
iable to be adversely affected can be expected to welcome new

egal nedress.and discipline, where none previously. existed.

rue lt is that. the introduction of new legal regulatlon in such
n area as thls must be nandled with great care. Its exercise )
ust-be put in the hands of people of great skill -who have a clear
understandlng of our traditions. There is doubtless an 1mportant
and. increasing role for the Australlan Press Council. However,
e.presently lncllng‘to the view that the ekistence 6f the Press
'Couﬁcil?-or'bodies like. it, is not a substitute for the provision
ht of carefully drawn legal duties and llabllltles to which citizens
an ‘have: ultimate acgess, if they choose.”-a, S

T There are a numbez of cthen points in Sir Frank's )
. aper, many--of-which I have had.the advantage of discussion with
nim‘before, I 3hould prefer not _to comment” here on matters of *
détail;'~Howevef,'I thou;ht it would be of use if pa;ticipants in
this judicial Confe;eﬁée-were tO“knbw some of <the reasoris why the
Law Reform Commission has adopted a differgnt'geﬁeral approach to
that urged upon us by Sir Frank and the Australian Press Council.
The drafting of the Commission's report on this reference is in

its last stages. Careful corsideration will, however, be given to

Copies of the draft uniform

any comments that are passed to me.
The

Bill and of earlier papers are still available for comment.
Commission is already very much indebted to the judiciary in
Australia for the assistance it has received to date in this

" important reference.

M.D. KIRBY
9 January 1978



