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- The Hon. Mr. Justice M.D. Kirby*
. The Admtn;strattve Appeals Trzbunal (Cth) has
,been operatzng for. ezghteen months It has @ nouel
xJurmsdzctzon whzch emtends beyond orthodox Judzczal review
iadmznzstratzve deczstons._ In this darticle Mr Justice
; ”"memamtnes alb—of the. deczsmons delmuered by the
‘;trzbunal durzng 1978 and 19?? Its key place in the T

¥ 'mosazc of new admanmstratzve law at a Commonwealth Zevel

is descrtbed and the rationale for the establzshneno

pf the tribuhal is sketched. Parailel developments in.
the United States dnd Germany are outiiﬁed:and the
Vapticle proceeds to a scrutiny and analysis of statistics
based on the workload and decisions of the tribunal. . The
1imits on the tribunal’s capaeity to review administrative
deecisions, as outlined in the early cases, are identified.
The three principal themes emerging From the cases are
then deseribed and illustrated. These include the
“elarification of statutory obligations of Commonwealth
administrators, the fuller and clearer identification of
relevant facts and the novel poﬁer'of the tribunal to
-review poliecy decisions including the policy of Ministers.
Eqch of these themes is illustrated by reference to
reasons for decision delivered by the tribunal. The
‘article coneludes with -dn analysis of certain features

of the methods and proee&ures.qf ?ﬁe tribunal and some

preliminary evaluative comments.
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Australia is in-the midsi of a’ .

evolutl n 1n~Lts admlnlstratlve.law. Under successive

£ d laggard in aamxnlstratlve law reforn.- It is'over two
years since the first Ombuasnan was appointed in
S It.is more:; Lhan forty years singe Loxd Hewart wrote

It is more than twenty years ‘since the

p l;c debate The new admlnlstratLve law remalns i1y-

‘lvea bg the.bureaucracy and. the Legal profession and

ercelved by the great bulk of citizens. Nonetheless, the - ~
-beglnnlngs are: therd, upon which changes will be effected in .

‘a balance "which is &ritical to a. free soc;ety" 3 viz. that
:between the eitizen and the machinery of government. : -

Within the past year, a Commonwealth Ombﬁdsman.has
'beén-appdinted.ﬁ The first report of the Administrative Review
fcouncil has been tabled,7 the Administrative Appeals Tribunal (A,A.T,
- has gommenced its operations in €arnest and a new system of

judicial feview has been foreshadowed by the passagée of the
fAdmznmstratmve Decisions (Judieial Reviewl) Act 1977, 8 Further

' legislation on adaministrative procedures, ? freedom of
"lnfprmatlonlo and privacy protectlon%l ag-a federal level has

; been promised. .

The Commonwealth's initiatives are being taken up
in the Aﬁétralian States, Inquiries inte govermment
-édministration in New South Wales and Tasmania have begun. In
tﬁe case of the former, the creation of a general tribunal for




El

eperation by .the new Federal Court o“

dministrative review, after the model of the A.A.T., has been

foreshadowed.l2 In Victoria, legislation has been tabled to

simplify the processes of judicial review 0f administrative
AT e 3 Tie st L

decisions: 137 Y t‘TH;UUM Z}'jf"{flfff - . -
It is not 1ntended to trace the history of these -
developnents in Australla._ Those who are interested can. now
flnd the sources. convenlently collected 1n the openlng chaptez

of the Administrative. Reyiew. Council 's, flrst ;eport. The

judlCLHl review Act .has not yet been proclalned and its B

s stlll an

lAustral}a

< noknown, qu.slntn.tly.,r ;The, Ombudsman. is already" dealfng w1th. .

‘hundreéds of complalnts by. 1”d1v1dual citizens ... HlS tale may

be .told, elsewhere.ﬁ It ;5 obV10usly too early to, evaluate
the effectiveness Qﬁ the A.A.T

auministrative Revieéw Council

QK. the 1mp§ct of the . o

{evertheless, ln 1mportant

' resPeets; the Auetralian reforﬁsof admlnlstratlve law go further

nixture of law, policy and discretion.

.than thelr countexyaxts 1n Europe and.North Amerlca ” Already,

1n tne operatlcns of the A A T., several themes are begxnnlng

:.to emerge. . Agalnst the background of .a dloCUSSlOﬂ of the
purposes ¢ of the trlbunal s .propose to describe these themes,

thh 1llu5tratlons fron the dec151ons handed down durlng the

flrst elghteen months of _the oneratlon oF the trlbunal.

RATIONALE ' - ' .
The immediate impetus for the establishment of a new
system of administrative law was the series of teports produced
between 1971 and 1973.%%
of this major package of law reform, in such a relatively short

But fundamental to the achievement

time, was the general conviction that the rapid growth in the
Aunstralian public sector required control and that the méohanisms
of contreol designed for an earlier time, were inadeguate to do
the job. The changing conception of administrative law mirrors
the expanding role of government in modern- Australian society.

An increasing number of decisions affecting a person's life are
made by governments. Some decisions invelve nothing more than
the application of the law to undisputed facts. Others involve
discretionary determinations according to poligy, perhaps

policy of the. bureaucrat's own invention. Most involve the
15
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_ Theﬂrecognition of the expbanding number of decisions
1comm1tted to the bureaucracy required no special perc1p1ence.
The growth in. the size, 1mportance and, “bn occasxons, self-

concelt “of bureaucracy16 is fhere for all to see. WNor did

it réquire any special wisdom to recognise that the establlshed
echecks and.controlsupon blureaucratic declslon-maklng were
'_1nadequate.. The.parllamentary_chec ;ﬁas obv1ously lncapable
of! detalled scrutlny of each and every “Fule by which the_

pub QFServ1ce operates. ThlS is’ not to denlgrate the extremely

vergfreasén y“Parllament deiegates ‘so’ much rule-maklng to
'the publlc serV1ce and’statutory authorities is precrsely because
flt does not_know, "and has not tlme to flnd, the multltude of

’.problems that must ™ be deal
gové i ?Indeed;‘some modern ‘observers -

peratlons.l“
suggest that the future role of leglslators lres properly in generc
-superv15lon of rule‘makxng rather than 1nvelvement in the
‘detall of law maklng ‘thdt becomes 1ncreasrnal§'dlfflcult as

i 18
the demands for new laws increase:, : -

Nor is the judicial arm of government likely to provide
a2 detailed superivison of bureaucratic action. In the past,
. out of a respect for the proper and limited role of judicial
~activity, courts in English-speaking countries have generally
adopted an attitude of self restraint in the judicial review
of administrative decisions. They have concerned themselves,
basically, with the Zegality, manner, form and procedures of
administrative decision-making. The substance and merits and
poliey have, 50 long as the action is colourably lawful, not
generally been regardedras a. proper subject for judicial
-interferencew True it is that some writers urge the
abandonment of the courts' "unjustifiable abdication of the
.responsibility of judicial review" of "invidious and irrational
‘exercises of governmental power".20 True it is that the courts
have moved of late. in the direction of a more vigorous pelicy
of judicial review. - The fact remains that jﬁdicial review, along



-
-

- rthodox lines, .ig,.not.xeally. guitable .as a, means of supervising
the plethqréWsz@dm%EAEEEatevec§s9}§&enﬁq The..courts: l'are not
equipped to act.®s super-administrators, formulating individual .
rulee:to_gove;n-pbenphgusands_of;casegrheard—daily_byuagenciesﬁ.21
The courtroon .and the .forensic medium;haveﬂdistinctJiﬂﬁtathm as
mechaﬂisms for wide-ranging:.reform.and the develepment of rules

of multiple appllcatlan.?: The. reguJar.'udJ_cz.al machinery is.at-its best

in Limiting the exercise of .power and preventing unlawful acts.. It has
proyed -less.able-to.genfine discretion,,to;strugkyre it and to... ..
QUidéthenPEiq¢i9l§§1Exwwhégh_é?ﬁ§¥Q?l§sbeL§EEléédaii Gobur

Whlle Parliamentiwas .nots able,or w1111ng to.lnvolve

"’c"

itself in, theumlnutlae of admlnlstratlve dec151ons and- the 3udges

confined their.role,.. substantlally. to-matters .of Jlegality, form
and procedure, ‘the admlnlstratlon itself wasnot sg.organised”

or motivated-as_.to be llkely‘to devise general.review machinery
»The

that.wou}dnut,theﬂwrongful Nse 0L, dlscretlon ;
sheerwpressureﬁqf anreaSLng wonk—lnev;tably,lnclxnes the. .

L L

public. seryices towards;the Sad, hoc,ﬁcase-by :Case; mode of. qperatlon

_meJ“Tlme has conrected ong. dearly held llluSlOﬂ.luvh
T, Itiwas, thoughtiln the’ heyday ©f the New Deal. .
_: . .that.an operating admlnlstratlve agency,

because of its conhtinuous exposure to the
problems of an area, was ideally fitted for
progreesive ﬁlanning and programme. We have
found that such is not the case. The agency

is so deeply, So anxiously involved in

solving the problems of the moment that

most of its effort goes out in keeping astride
of its operating agenda. Furthermore, buffeted-
by strong opposing forces, it looks for
compromise, expediency and short-run

solutions. .“2? )
Here-then is the problem stated:in general terms. Increasing
numbers of decisions affecting the daily life of people are made
by government departments and agencies} Many of them involve

a discretionary element. Many are'made accoxding to principles
or guidelines or policy directives which are not published or

are stated in terms of the widest generality, leaving much
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‘obé‘tb“thé decision maker. It is likely that the number,

InEV1tably,'the éxpansion of

AAand-largely undlSClpllned power has attracted novel

'ex1st‘ng 1eglslat1ve, judicial an& administrative cogtrols.

In thlS new machlnery, the A A.T.

the ffbedom\of the ‘Sxééufive branch 6" government to act
26

On:” the 1nle1dual justlce of the partlcular case. There is

Onfllct ‘here which necessitates 3 compromlse between'“tWO.-
fundamental -and conflrctlng goals of the. legal order"”. 27
S “On the one hand protectlng citizens from .
-arbltrary appllcatlons of the executive

power of the State requires that citizens
receive eqﬁal treatment under fixed and
ascertainable rules of law. On the other
hand, the fullest realisation of justice

in the individual caseées and the practical
needs of the Executive often reguire that

the decision maker have a measure of freedom
to recognise and weigh special circumstances
and factors the legislature could not have
anticipated or subsumed under a comprehensive
formula. Some instances of the need for
administrative discretion involve only
expediency, such as the problems of the
design and the location of facilities in
~city planning. More oftén, administrative
discretion relates to problems of 'individualised
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Taenel, Ln

justice i balancing iftterests; minimising

governmentdl-interferencd - withsindividoals;

and ensiting. uniformity 6f1tré3tmeﬂt?{3§)bmﬁnné:"
This éfatement-by;a'Germah‘authoriéy is apt~for the operation
of the A.A.T. in-Bustralia.. Behind’its creation™ g thé .
- desire, in discretiong'cdmmittethO'itsﬂreview;~to-§rombte?¢ _
clearer and more. deEailed”ruleuméking7”td”oﬁén“up'thé”general’
pr1n01ples upon which’ admlnlstrators act, tdo sécure clear .
and public dfatéments iR advance of “hemriles- By ‘whight i
administrative’decisions will. beﬂmade,‘to ‘a90id- secéret and.
illicit rules and to encourage prlnc1ples and l-—abiding
decistons’at” every level of government serV1ce£E43 Professor
Lon Fullexr™has: put~1t pithilyi-inthe: contextrof: “fmporting
vand,enfo;01ngymhe1ruleuoﬁulawﬂxn thevadmimistrative: CQntext'r

r:érm-*“"Tﬁefﬁirét“deSiderétumhof"é“gyﬁtéh*for”

subjectlng human- conductito: the govcrnance

of rulesids "an™ obv1ous one i
rules" v e

At the same tlme,-lt 15 1mportant ok refcrmers“to remEmber Tot,

“thére’ mus¥ be: s

only the' pressures ef” dec151on~mak1ng thatoare ‘upon’ government
officers’ and: the neédlt0=kEEp the wheéls of”aamlnlstratlve
turning. It 1s also buuitaluu-tomrecognlse ‘that~gome decisions
are not so susceptible to -the“straight application of
pre-existing and clearly statedlpoliCy;"Many decisions involve
an act of judgment on the part of the administrator. The
price of flexible, individualised justice is an individual
decision in the facts, as known,of a particular case. We
should not -

"exchange Lewis Carroll's fantasy for

Franz Kafka's nightmare.- A tyranny of

petty bureaucrats who lack power to change

the rules even- an iota in order to do

justice is &t least as bad-as & tyranny

of petty bureaucrq who make up the rules

as thev go alohg“ggi)
The compromise called for -from the A.A.T. séems to me to reguire
striking the balance between Lewis Carroll’s nightmare of
unchaqnelled} unreviewable and untrammelled discretion and

Franz Kafka's egual tyranny. Uncontrolled discretion is aifficuld
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~reconcile with the ruke of law. But autonomic and
flexlble appllcatlon of minute: rules, w1th no role for

INTERNATIONAL- REFORM L E ' ' .

T . A rev1ew of current overseas attempts to strlke a . .

ibalance between +the’ objectlvés 1dent1f1ed above is not
‘ap roprlate here.lHIn examlnlng the mosalc of Australlan

-cu rent 1n'North Amerlca and 1n EuroPe.i Clearly, the United

: AdmznzstratzveAProcedure Act has-left many Unlted States
'commentators dlSSatleled -ﬁnder th A t courts _are empowered N
“agenc1es Wthh is

,set a51de the-actlon of governmen
arbltrary"capr1c1ous, an abuse of dlscretlon or otherwise .
3? or whlch 1s “contrary to

- 33

3const1tutlonal rlght, power, pr1v1lege or_lmmunlty K.C.

‘not in’ accordance w1th law"

'ﬁe0151on:ﬁaking;;
'needs _ to be subplemented by 1nnovetlon§ of the k nd which have .
now been enacted in Australla 2 ;
"The natural system of admlnlstratlve appeals
from subordinates to superiors.is less
desirable than appeal to independent officers,
because of superiors' official, psychological
and personal relationships with their
subeordinates, The excellent device of
administrative appellate tribunals, manned by
independent officers, should be used much more
than it is. Checks by legislative committees
and by legislators are both helpful and
harmful to administration; in the agdregate.,
the net effects may be beﬁeficial with
respect to broad policies but injurious to
. individual justice. An independent Ombudsman
ha&ing no stake in resultfs either through
helping constituents or otherwise, usually
can be a better critic of administration

than a legislator"véq'



_4vis concluded with a proposal for’ the establishment of a new

tribunali'to’ conduct Feview o covernméntal ac{iéon in a prompt

B SV PRI § SN IR
1nexpen51ve " and® pxlnClpled way.Bff‘~”“"-”

In the Federal German Republlc, a Federal Law, on
admlnlstrat1Ve procedure was endcted in May 1976 to supplement

the review of admlnlstratIVe asts aIread ex1stlng in the

Constitutiondl Court ‘and “the’ Admlnlstratlve Law Courts. The

leglslatlon ré= enacts proVrs Bns"that 'dlscretlon must be

must be’ accomp' iedTin’ most:ca s by " é statement of reasons
disclesing the ba515 of the decrelon.§7'{J o
anthoriséd to! iy
1382 gt

He"

before-a decrslon 15 fiade that could 1mpa1r “his rlghte.

determrnatlon
39

Relévant government authorltles are under"a duty to advrse_”:i';
citizeds dbouk’ “theixr, rlghts ln admlnlstrative proceedlngs‘.;0

The™ Gernan statute’ gamé’ 1nto operatron on l January 1977. But
further® reform i's, {mm¥AERE - The 1ntermed1ate report of a
Commission for ‘Constitutional Reforms has proposed as a
supplement for judicial review, the credtion.within the Executive
branch ¢f government, of speciallboards'empowered to "review
administrative\acts as to both their legality and their

.41 The proposal has been criticised in Germany on

expediency”.
the grounds that such boards would be no more sensitive to the
pelicies and objectives of the administration than the courts
have been and that deficiencies in general administrative
practice are"better corrected by'an Ombudsman than by formal

. 42
review boards".

A similar debate has, of coﬁrse, been
waged in Australia, Critics of the A.A.T. model disputed the
wisdom of creating Yet another judicial-type of review
mechanism : .

"Not_everyone.would accept. the view that

Australian administration should be made

more judicial in character. Some writers

argue ‘that Australia has already gone quite
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far enough in this direction. A notable
featuxe:of-pubiic-administratienuin this. -~
‘country is.the extent. to which prowvision « -
:has. been made by-Parliament for direck
jtdicial or administrative tribunal review
"« ~of. efficial action.. To the'administtator . - N
indeed it may often seem that efficiency.: -
:-has been sacrificed to fair - ‘play, and . '
-mthat the conferrlng of ]udlc1al,rev1ew1ng
powers on -the courts and. the judicialisation..
“pf‘tribunals. have gone. too far. For such 5
o wrlters the emphasgis -in admlnlstratlve '
adjudication and.trlbunals should be on
1 skEIL, cheapness,_lnformallty and eff1c1ency_ .
nrather ‘than’ legal membership and court—ilke

’ 43 . 2T . N ' . ER -
proeedures,h P TR RS

.Whllst the argUment continues. .in Germany, it is now settled in
_Australla. At-a Commonwealth-level), .we-have both a -general
review trlbunal -and ‘a- Federal-Ombudsman. Indeed, when the
'jud1c1al review Act is proclaimed, -the citizen with a c0mp1a1nt
agalnst the Commonwealth bureaucracy may,; in ‘'some cases, have
:a choice between taking the complaint . to the .Ombudsman, to

the A.A.T., to the Federal Court or by prerogatrve writ, to
the High Court of Australia. He may, ag well, complain to the mediz
the bureaucracy concerned, his Member of Parliament, the '
"Minister or the Administrative Review Council. Much new
machinery is there. But does it work?

WORK .OF THE A.A.T. .
Te evaluate the early operation of the A.A.T. in

isolation from the other means of securing review of
administrative decisions may give an unfair perspective.
Furthérmore, the tribunal is in its infancy .and the number of
reasoned decisions is modest and scarcely the sample from which
to draw concluded opinions. A review of the recorded decisions
says nothing of the impertant informal procedures which are
laid down in the Act and which have alreédy, in some cases,
.produced review of original decisions either before the

" . tribunal or even in.advance of the hearing. One of the major
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'HLms of the legislation is..the clarlflcatlon of rulesand of
pollcy. Plainly, the AincT.: hassan“mmportant aducatlve role.
which it will be difficult:to: measure ‘but: whlch may be its- )
"most important and lasting furiction in aﬁmuustratumzrefonn . This -~
role makes it 1mperatlve that: the decisions. of .the trlbunal
should be wldely’publunsed,M"partlcularlyuwlthln the public
service but also to'wthe?legal—pnpfessio;;lprofessional agencies
dealing with the government .and citizensvgenerally. This has

" not vet been:done:quhere%may};aceordingly;;beﬁa;spécial utility
in collectinémtheachief;thenesnthathhavevemérgédsfrom the,

first decisionshofatheltribunal. I is. 1mportant to remember
that' although=thet#iA:Tenistdesigneds: to“be aitribunal of general
admlnlstratlveurev1ew,nthe.number.and variety of admln;stratlvq
decisions made. subjectrto.its- Jurisdiction remains.quite small.
The list of-them is:found. insthe. first ‘report.of.the
Administrative -Review. Council, a4 Many-lmportant decisions are
not submitted to.rev1ewibyathertribunalv..Discussionﬁisquﬁ-w=
continuing upon themexpansion; ofﬁthentr;buna&J njgrisdiction45
and there-is.little- doubtsthat dits:remit: will.;icontinue to:
expand. fulfillingcthe: p:edlctxonrof Attorney-General Elllcott

after- its. first:six . months.:

e PAlthough:therevhascnot1bEBn an awalanche: :an,
of work to'date, the-Administrative Appeals
Tribunal is going to end up as‘'a very
sﬁbstantial body. In terms of the various
hearings and numbers .of applitations for
review, this tribunal will probably groﬁ
beyond the size of any court in the country,
which includes for instance, the Supreme
Court of New South Wales with some thirty or
forty Judges and the Family Court which has
fwenty seven. ... {Ulnder the umbrella of
the Administrative Appeals Tribunal ([will]
be brought all those review procedures which
are appropriate to be dealt with either by
a general tribunal, by the President sitting
alone or by some specialised tribunal"l?®

It was no exadgeration to refer to the. ahsence of.an "avalanche"

in the first six months. Nor do the figures for the first



. ﬁ~écmpéfea to:tHe . vast numbers-of discretionary decisions
ng made, including.under. the provisions where jurisdiction .
&, :wested,-The following tables illustrate the business of -

e tribunal in-its first-eighteen months @ -~ - v _ . )
L F v PABLE <L+ T
STATISTICS OF A.A.T. BUSINESS - -
ULy 19767 30 JUNE "19%
i " “Eaob Syd Melb Bris®Adel Perth Hob.Dar - T;g‘ﬂ
gir‘Nmﬁigatiqn?Regulations"'v“ . . Zﬂrg;aw;:iuv 11 7 10
'.'30,01;-.BbuntyAAct.‘"u,-._-. T e .a:,"_' Lo . e .= = _ - —

it 4 - 7 _1_ 5 — - - = 17 .

- - 5
ome Tax Assessment Act, - - - ) 2
tnsurance Ket” 4 - - - e
Marbiage hot L S e,
- Postal ,L]-i';;r-—l.aw's_:‘, . i ) 2 - - - 7
_ﬁfSpperaﬁﬁuation Act 1 - - - - - - - 1
" Trade Marks Act o T 1
- 14 1s 5 ¢ 4 1 1 1 49
“'Stay Applications
(Section 41) 1 1 1 1 - - - . 4
Applications to be a party
~ (Section 30) 1 1 -~ - - - - - 2

_ Without more, Table 1 may give a misleading impression. It is
~certainly true that the tribunal got off to a slow start. .Given
‘the initial judisdiction conferred on it, this is scarcely
surprising. Having regard to the limited number of tribupal -
members, available hearing rooms and other resources, it is
pOSSibly just as well, The statistics of business for the
'.sqbsequent six months and the rate of the receipt of applications
fbrxﬁeview indicates the growing flow of work and reflects the
already expanding jurisdiction. Fortunately, each of these has



STATISTICS OF A A 'I‘ BUSINESS

T R T

LIRS RS F I S F I A

SR e EEEMACENS

e

-1 JuLy 1977 - 31 DECEMBER 1977 48

S LT P G

The fate of the applications for review is interesting and

r'.Ca“{n_B‘_‘LSyd Mglb Brls Adel Perth Hob Dar T;g?.l
Air Navigation 'Ragﬁiatiéné : " _ 17
A.C.T. Rates (Commerc:lal) it . 6
Customg Act.: e - o210
DefencenForce-Retiremeut
and Death.Benef::it Act. 12 7 :ﬁ_z___: . .
Bome Saviass.Qrent '
Insurancg Act...‘__ N R _ 17
Mlgrat fon _‘3_(25 i 10
Natjional- Health:l&c; i 1
Postal By<Laws: --2 . 16
: Superannu:atiz-m"'}&cb - 6
i - 2 88
(Section 41) 2 1 1 5
Applications to be a party f
{(Section 30) Nil
TABLE 3
RATE OF RECEIPT OF A.A.T. APPLICATIONS
1 JULY 1976 - 31 DECEMBER 1977(???
JULY 1976 - JANUARY 1977 4 JULY 1977 12
AUGUST 1 FEBRUARY . - AUGUST 17
SEPTEMBER - MARCH 7 SEPTEMBER 16
OCTOBER. 1 APRIL 6 OCTOBER ~ 11
NOVEMBER 1 MAY .12 NOVEMBER 20
DECEMBER - 5 JUNE 12 DECEMRBRER 12
TOTAL FOR 6 MONTHS 8 a1 88

althoug]'i the figures are small they suggest that from the outset

the A.A.T.

is proving itself an effective organ of review, as



" TABLE 4 . o

. RESULTS OF APPLICATIONS FOR REVIEW -
- 1. JULY 1976 - 30 JUNE 1977 °°

ed by Agreement -
on altered by decieion maker

3%

ement after preliminary conference

e'red at partles‘ request
12

’eefhéside or varied byﬁ'(u'

) afflrmed by Trlbunal

he burdens of seelng the A A-T; through its first
1ghteen'months of operatlon have fallen heav1ly on 1ts Pre51dent,
”_Justlce Brennan. Only one other. Deputy President was
vappelnted durlng this tlme.51 Both Presidential Members are
udges of. the Federal Court of Australla. In é&ﬁé“éases,

otably lmmlgratlon appeals, the tribunal may be constituted
egy:a:Pre31dent1al Member sitting alone. During the elghteen
gphth period under review, 12 " part-time Members were appointed
.'to the tribunal. When the -jurisdiction of the Insurance Tribunal
b ¢aﬁe7vested‘in the A.A.T. on 28 June 1977, three part-time
Meﬁbers of that tribunal were appointed Members of the A.A.T.

"?he}amendments to the Administrative Appeals Tribunal Aet 1975,
ypaSSEd during 1977, included significant amendments to the

~,¢Ompositién of the tribunal and the creation of a new category
fof member, viz. SEDlOI Non-Presidential Member. During the
peruai under review, one person has been appointed to that office. The appoint-
: HEpt of one other person as a Senior Member has been announced, . ‘
But not to take up office until 1978. Except in cases where
?jurlsdlctlon is vested upon a condition that the tribunal will
;be constituted in a partlcular way, the amendments to the Act

in 1977 provided that the President could give directions as
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to 'the constitution of the tribunal for the purposes of a

. .rticular proceeding. Following the recommendation of the
Administrative Review Council, some guidance was given to the
PreSLdent. He is obliged to have regard to the degree of public
1mportance~andcomplex1ty of the matters 1nvolved and the status
of the position or office held by the person who has made the
decision to be reviewed. Other amendments to the Act, some of
them based on the recommendations of the Adﬁinistrative Review
Council,  should increase the flexibility of the composition
and procedures of the tribunal. TIhdeed, the only matter upon
which the Review Council's recommendations were not acbepted
reléted to the inclusion of a prbvisidn for the prescription‘
of fees to be payable in respect of applications to the tribunal.
o Though included in the Act, no such fees have yet beesn prescrlbed.

The Attorney~General undertook to take the Councal s views 1nto
53

-

account before 1mp051ng fees,
In the flrst elghteen months of 1ts work, the A.A.T.

7dellvered 33 reasoned decisions. The balance of thls paper

is devoted to an enalysis of the pr;nc;pal features .of- these

aecisions.. In the naturé of things, it is more difficult to

draw 1nstructlon *£rom cases resolved by agreementthatrequlre no

reasoning for the orders made.Ilt cannot be emphasised too often,

however, that much of the valuable work of the AA.T. is, will

and should be done in preliminary conferences and by conciliation.

A breakdown of the 33 decisioﬁs under reéiew discloses the

following results- . . o .

TABLE 5

RESULTS OF A.A.T. REASONED DECISIONS BY SUBJECT MATTER
1 JULY 1976 - 31 DECEMBER 1977 54

Decision Set Aside Decision Affirmec
Outside | OF Utherwise Varisd efc
Total Pefect  Law Facts No Law Faci
Jursdn - Proc Disern
& Other U
Air Navipation Regs. 7 - 2 - - 5 -
Customs Act 10 1 - "5 - - 4
Defence Force Retirement
Benefits Act 4 - - - 3 - -
Income Tax Asst. Act 1 - - - 1 -
Migration Act 6 1 - - 3 - -
National Health Act 1 - - - 1 - -
Postal By-Laws L 1 - - - 3 -
TOTAL DECISIONS 33 3 2 5 7 9 4
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TABLE 6

ANALYSIS OF A.A.T. REASONED DECTSIONS BY OUTCOME
4
1 JULY 1976 - 31 DECEMBER 1977 °

utside Jurigdiction _ .
andlng of the Applicant ' 1
ec-slon pre _existed the Act o : 1. .

. . 2

'chatzans Heard _
ec151on set a51de or. varied by Tribunal
the‘Merilt_:s‘ {a) principally statutory

Svecere T construction - . ‘5

' {b) principally on the -

L facts - 7
AﬁseTO§;defgct in prqcédpres followed 2 _
ision"- affirmed by Tribunal T
uev;dence upon which to review L
Teal discretion inder the Statute R

2 "the merits (a) principally statutory -
B construction - 4
{b) principally on the )
- facts . ‘ . 3
- ) 17
‘ TOTAL DECISIONS 33

T_The ‘analysis in Table 6 indicatés how significantly the review
-on the merits by the A.A.T. tended, in reasoned dec1smons, to
conclude in.favour of.the citizen applying for review. If cases
.- where there was no jurisdiction are put to one side and the
:ihstance where no evidence was produced is ignored, the greatest
number of decisions affirmed is in that class of case where the
tribunal held that the law, properly understood, allowed .the
administrator no discretion at all in the facts of the case. In
a number of these instances, the A.A.T. protested at the ensuing
unfairness. If these cases are put to one side, and a comparison
" made between determinations on the merits, twelve of these favoured

' the applicant and seven affirmed the administrative decision. '
A similar ratio emerges from the omission of cases which turned
on stétutory constructicon (principally customs assessments).
Omitting these, cases revjiewed on the merits of the facts were
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‘concluded in favour of the applicant in sever cases. The

for tribuhals to scrutinise administrative discretions against

<16 -

admlnlstratlve dec1sxon appealed agalnst was upheld on the merits
in three cases. It would be dangerous to draw any extravagant
conclusions from these flgures, partlcularly at a tlme when the

bureaucracy has not yet learned to iive with the requirements

"and expectations of the_tribunal. The sample is small. The

cases are varied and,'save in two instances,of limited general
significance. In'Gbrmany, it is said, the Administrative Law
Courts uphold "the large majorlty of cases" of admlnlstratlve
d20151on.55' Thls statlstlc is explalned as due "not to any
spec1al Jud1c1al frlendLlness towaras the administration, but
to the soundness of_the Executmye“§e9151ons_.56 On any view,
the analysis of the décisions of the A.A.T. Quring its first

-eightéen ‘month& does not-disclose a"large majority"of determinatio

upholding administrative decisions. When it .becomes possible - -

standérdé"%ﬁaé”édiﬁéﬁbﬁﬁ'ﬁ@fé"fawfuineés and the principles of
fair play; “thé likelihoodiof. reversal or amendment of the
de0131on 1nev1tablz 1ncreases. P . . -

- . - . -

As a furtheffﬁéééufeﬁaffEﬁe effectiveness of the A.A.T.
during the period January to December 1977, its first full year
of operdtion, it is instructive to review details of the hearings

held and decisions delivered in this time.

TABLE 7

HEARINGS OF ALL CASES BY THE A.A;T.
1 .JANUARY 1977 - 31 DECEMBER 1977

Constitution of Tribunal :
A.A.T. including Presidential Member : 28
A.A.T. only non-Presidential Member({s) : 25

53

Duration of Hearings

1 day or less - 41
1-2 days -
-2-3 days - 2
3+ -

53



. TABLE 8

-AﬁALXSIS OF ALL CASES HEARD BY THE A.A.T,
1 JANUARY 1977 - 3l DECEMBER 1977

peals undeﬁermtned as at 31 December 1976 . . - 6
als-determined durang 1977 - .
*Appeals-conceded priox to conférence: or hearlng 26 43%
-appeals settled in or after conferenceor hearing 2 4%
‘Orders afflrmlng administrative action. . 20 33%
Qrders varylng admlnlstratlve action. ) 6-*_ 10%
rders subgtituting administrative actiog 3 5%

drders remlttlng matter to admmnlstrator't ’ 3 - 5%~

s

Total appeals determined &nﬂng 1977 : B -1+ 100%
predls undetermane@ as at 31 December 1977 .. . 73

‘gures ine T Table 7 demonstrate the assumptlon hy the two
'res1dent1al Members, ofa heavy workload and their participation
na majorlty of the . early cases llsted before the trlbunal. The
able also showe the-relatlvely speedy—way Wlth.whlch hearings of,
eals are. dlsposed of. ‘Table 8 reflects the rapld growth in
dlqtlon towards the end of 1977 When contrasted with
T tableﬂ which analyse neasoned declSlons ln *contested cases
-empha81ses the potentaal effectlveness of appeals in
) _c1ng “intérnal  review of dec1510n5 and varlatlon of administra
‘action in advance of ‘the heating by the A.A.T. The passage of tim
wille probably conflrm thls .a% a permanent and desirable consequenc
of the SALALT. s operations. . . ~

-Before examininq the reasoned decisions of the A.A.T. dur
1976 and 1977 to extract the features of review operations, it is useful to
¢ catalogue those instances where review has been declined or
*where,fthough granted, the matter had to be determined on a
-limited basis, without any real consideration of the merits,
It is then proposed to examine three major features of decisions
--involving review on the merits. Some of the emerging characteristices
of the procedures and methods of the tribunal will then be -

outlined.

_LIMITS OF REVIEW

‘Constitutional Validity '

: The first reasoned decision of the A.A.T. raised the
guestion as to whether the tribunal could hear, in'snpport of
an abplication for review, an argument that the administrative

. action complained about was based upon a statutory provision,
invalid as going beyond the constitutional'power of the

Commonwealth. In the result, the President, sitting
: L]

-,



application had been made by Mr. C.K. hAdams for review of a
decision of. the Tak. Agents' Board cancelllng his registration

as a tax agent Subsectlon 251K§3} of the Income Jax Assessment

fce

Aot - 1936;15 in mandatory terms. .1t requlres an Board to cancel.
reglstratlon of . an 1nd1v1dualvtax agent upon his bankruptcy. -
"The bankruptcy of ;Adams. was: éfoved before .the Board and the
tribunal. Brennan J. held “that the” good ‘¢haracter or other _
citcumstances ofothe.appllcant"were,‘as the Board had found,
irrelevant. . The.Board-had:-no:discretion under.the statute.
There was né alternative but €o cancel the™ reglstratlon because
of ‘the’ Eahkfuptcy‘“lhpén““ﬂ‘ “5591% Eh% aéb&%ﬁcn of the Board

was’ afflrmed. AR

oo im

wid oy

oE —)i

et -'ﬂﬁowe%er, Mr. Aaams sought to mount hlS challenge upon

an alternatlve ba31s whlch hls COUnsel did not abanaon,‘although

proceeded 3" scrutln 7 "l'i“ G I‘ﬁ‘—a '1':’1('3""‘50’ he n‘et a}_so the Sonter
ion'”‘that, LES g
of jurisdicti
directiy thé*"'

the obllgatlon of any admlnlstratlve body to satisfy 1tse1f
as to its jurlsdlctlon (including by reférence to the '
Constitution) 6n thé one’ ‘hand?y a5d to - pronounceon the valldlty
of a challenged statute, on the other. By reference to
Australian and United States authorities, therquestion is examined
on the level of propriety,as well as on the level of power.
"If it be allowed that there is, in
Australian legal theory, a competence in
an administrative body to consider and
form an opinion upon the constitutional
validity of a statute in order that that
body may act in accordance with law, the
campetence to form the opinion and to be
informed on the guestion of constitutional
invalidity shouid not be trea.ted as a
© jurisdiction invested in the‘administrati&e
body to reach a conclusion having legal
effect. It is merely a means which the

administrative body may adopt in moulding
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'its-ébnductto accord with the
58 . T

*

,emltted for recon51derat10n. )
"{I]t appears “to me that, when a dec151onn-

'éﬁthorlty, a Person whose 1nterests are
'{affected by his act mdy not. obtaln relief
,.from this Trlbunal upon- the . ground that the
TStatute 15 ulkra V1res Parllameﬁt Thls
.Trlbunal has no powers of reVLew wh;ch it
“mlght exercise to. glve effect to such a
?'ground It has no juélcmal powér. The
'irellef must be sought HF at. all from a “

court in whlch the judicial power of the

. Commonwealth is vested",o® . a

ctioh'42 of the Act contemplates the d;termination'bf Questions
f 1ow-arisiﬁg-iﬁ'proceedingé before the tribunal.. Section 44
"contempiates appeal on-any question of law to the Federal Count!
“Seotion.45 envisages references of such gquestions to the Coﬁrt:
ﬁadﬁthe argument of constitutional validity been raised otherwise
'ﬁhan in a half-hearted way, it is possible that the facilities

”of'appeal or reference would have been put to use.

o "In Re Becker and Minister for Immigration and Ethnic,
AffairsBO the tribunal, again constituted by the President sitting
hcgloné, identified four related but distinct-issues which could
arise in -any application to review a decision to order a
depoitatibn under 5.13 of the Migration Aet 1958. The first
issue specified was "Is it a case where the Minister may order
'deportation under [the section]!. In other words, the guestion
-whéther 'the Minister has acted ultra vires was not only listed
‘as fhe'first issue for review. It was described as one that
could "seldom present difficulty"”. 61 without debating the matter,
-the tribunal asserted a jurisdiction to pass upon the lawfulness
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. £ the action of the Minister including whether it was ultra vires

It would therefore appear. that constltutlonel challenge=

T

apart the trlbunal w1ll scrutlnlse the 1awfulness of the
admlnlstratlve act under rev1ew, 1n much the same way as a court

would. 62 The 1nh1blt10n upon entertaxnlng constxtutlonal challenc

to the valldlty of leglslatlon under whlch a de0131on was made
(b351cally on the grounds of the futlllty of any order ;made) will

doubtless be .open to, argument because of the handsome provl510ns
for appeal on,or references of,questlons '$F 1law ‘to thé Federal Court and the

|p ER P ydean et r v

superv1sory powers of the ngh Court nder the Constrtntlcn. It i

difficult to dlstlngulsh such cases conceptually from others .

involving declsxons upon ‘the lawfulness or otherw15e of administrati

action. For the tlme belng, the tand' of the '"f;“.'is cleat.

R ——

e e

Standing
One - appllcatlon has been dlsmlssed onfthe ground that

the appllcant dld nGt-validly’ 1hst1tute proceedlngs for review
because he was not a person whose 1nferests were affected by "the
deecision complalhed ChE IS Int Re McHa%»anﬂanﬁ"ﬂéétstaﬂt CoZZectorT”
Import Cléardance, "Burvegu of CustomabB the appllcant was a
licensed customs agent employed by a company which acted as
customs agent for an importer. The impdrter sought advice

from McHattan with respect to the classification of certain goods,
the subject matter of a dispute as to the assessﬁent of duty.

The goods were initially entered free of duty but a Post Note
subsequently reclassified@ them and demanded payment of certain
duties. The demand was made on the importer. The Post Entry
(but not the original entry) was signed by McHattan as
"authorised agent" of the importer. McHattan, in his own name,
applied to the A.A.T. for review of the colliector's demand.

His original application to the tribunal attached an authority
to make the application on behalf of the importer. McHattan
relied on Suhsection 27(1) of the Administraiive Appeals

Tribunal Aet 1975 to support his standing to initiate the review.
That provision empowers an application to be made "by or on
behalf of any person ... whose interests are affected by the
decision”., The President, who determined thé application, found

that, despite the authority attached to the initial application
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"the language of the appllcatlon and
the -intention of Mr McHattan was to -
'instltute.a proceedlng by Mr. M&Hattan-_
“on, his own behalf and ndt a progeeding e .

on behalf of [the 1mporter]“ ’

Two grounds were advanced. The flrst was ‘a pecunlary 1nterest

and the second was not. .. McHattan contended that he "may be

uthe outcome or. - possible optcome'oi the proceedlngs was a prop

kcr;terlon for determlnlng whether the- proceedmngs had been .‘
;duly 1n5t1tuted in the first place. e T '
"[1]t is not the decision“of this trlbunal
but the demand.of the Collector which

must affect the applicant's interests. The

relevant "interests" do not have to be
pecuniary interests or even specific legal
rights. ... Restrictions of that kind are
incompatible with the variety of decisions
which are subject to review - some decisions
affecting_legal rights, others being unlikely
+to do so. ... [A] decision which affects
interests of one person directly may affect
the interests of othersindirectly. Across
the pool of sundry interests, the ripples

of affection may widely extend. The problem
which is inherent in the language of the
statute is the determination of the point
beyond which the affection of interests

by a decision ehould be regarded as too remote



for the purposes of subs. 27(1) The

at a de 151on of the glﬁen character .

could not affec£ them dlrectly, there mast -

be some ev1dence to sho hat the 1nterests -
) M . Y g, o w
_are :Ln truth affected"

T e Soriing g;"_:‘__,_;““’v:== (;$J| SpE
Each of the 1nterests clal@eq ?y McHattan was rejegted The L

ORI TEIEVR N Y YE U SNl Qrane

'alleged pecunlary 1nterest““was unsupported by eV1dence,

dublous

_the llablllty to’pay the_duty complalnéd of.. The more

4—;»1

nebulous 1nterest" 1n

' Thepgeneral questlon of 11bera1151ng
L RS

YEerion s
dEClSlon

Outside Jurisdiction T fi :"j.u;

‘The figures in Table 4 illustrate the number of cases
brought which fell outside the jurisdiction of the tribunal.
Because it has only such jurisdiction as is speéifically vested
in it, the categories of reviewable‘discréfidns committed to
the A.A.T. constitute the most importaht limitations on its
functions and utility. The number of apﬁlications that had
to be rejecﬁed on the gfounds of the late lodgment of
process was a. cause for concérn that would appear to be removed
by the 1977 amending Act.70 The only reasoned decision
rejecting a claimlaé outside the Act is Re Serecen and Minister
for'Immigration and Ethnic Affairs.Tl Iin that case, the
Minister had, in February 1976, made an order under s.12 of
the Migration Act that the applicant be deported. This order
was made before the commencement of the Administrative Appeals
Tribunal 4det and was therefore not subject to review by the
tribunal. Aan attempt was made to bring the claim within
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ctiop upon the ground that the Minister had, after

"3 power that terminated within-a short

e was held to be
w_after the explratlon of the relevant.period of sentence"
'ordingly, ‘what the Mlnlster did’ in’ reafflrmlng his earlier

72

¥ 'actlvate its jurlsdlctlon.-,other grounqs urged on
hi trlbunal were rejected 73 _.phe result-would doubtless have
eemed unfair to the appllcant who received no notice 'of the

1er ‘order and’ was, fully aware of the reafflrmatlon made

-

f») ﬂthe Minister . in- November 1977 when the-2,A.T. Act was .-
n force However, it ;1lustrates the ‘care, taken by the .
;r;bunal to operate within the limited jurisdiction conferred

‘on-it..

" No-Evidence _

. The decisions disclose an effort by the tribunal to
“receive evidence in an informal way; For example, in one

- case involving a complainf about compensation, for damage to
-an item sent by registered post, evidence was taken in Perth
Yefore the Deputy Registrar of the tribunal and the balance
of the hearing took place in Brisbane. 74

’ As will be shown, the tribunal has endeavoured to
éind sterile arguments about the onus of proof in proceedinge
“before it. Nevertheless, there are limits upon the extent

‘to. which a bodf such 'as the tribunal can operate where there

is fo evidence at all. In Re Keane and fustralian Postal

. Cemmission75 the applicant complained about the refusal of

the Postal Commission to pay compensation in respect of damage |
"to the contents of a parcel addressed to the applicant and
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posteéd in Canberra.:: The applicant lived im-Nowra, New .South
Wales: - The appeal came onwbefore:the'tribunalﬁfqr:hearing
in Canberra«The applicant did mnotsappear =in. person, Nor:.was
she repreeented;by-any,other person. aNoticexof.the. .
proceedings. wae“proved"--The.applicant b& 1etter'asked‘t}at
the hearing "ga ahead on the ‘evigence hefore - the tribunal®
and that she be -informed of the outcome... The . clalms of- the
applibant:were;dispﬁted.by thefPostaivCommlsslon’and were .-
therefore+in"iseueu:The:Gommission;appeared,toganswer.the
claim:# The Senicr Member stated‘hiS'difficultiésnthqeig
cwarr wii%Thelid.iohét provides forsthe-hearing by

ta Trlbunal of applications. made Lo the

Tribunal ;- In a case such as the present R
- application:there is no-onus-on-the v .na “erenoe. |
applicant. £o prove the Postal-Commission's -

‘decision is-erroneous nor is there-anw s o e

onus upon-the-Commissionsto:prove Its i “woitew,, e ..

deaision is- right.“—The'etate of known. weLiny

= facts however may.: glve rise tor someacnus LT e s
of . proof ‘resting on one" parky: or-another An -
+a particular. casei -In-this case~ther341sn S

T noesuéhaonus“efkprbdf:restingﬁonﬁeithért?ﬁ“ T

-party. ...[Tlhe Tribunal cannot determine

the contested issue in the applicant's

favour in the-absence of some supporting

evidence and in the absence of that evidence

the applicant's claim must fail ané the

decision of the Australian Postal Commission

affirmed". 76

No Discretion

In a large number of cases, the tribunal has held that
general review on the merits was not possible because, in the
facts proved, the legal obligations of the decision maker were
clear and mandetory. In such cases, where there is no
discretion available to the decision-maker, the tribunal has
likewise no discretiorn. It may re-examine the facts and
satisfy itself that the case falls within the statute in

question. Once so satisfied, however, it must simply proceed
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ons queﬁce’£0“the facbs-asafound.17‘—The case of Adams '8

-.-Point.':Oncevit-was-éstablished

hat'AdamS was bankruptv the Board (and on.appeal, the .
had’ no diSeretion: The =elevant p;oyisions of tﬁe
Ta& Assessﬁant Aet required it to «cancel the N

ratlon as a.tax agent: -‘Issues of good character and
_tances -or -general notions of fairpesstare irrelevant
dmlnlstrator*has only one action open to- him,

ns ’tent withsthe laiw.: 2 number of the eari?~decision5 of

‘ Truf£all’ into this. classy . A-series: ‘of -applications for
of the*refusal to- grant .a pilot's llcence brings home
In*Re' Sulltvan and Delegate of the :Secretary, ,
Transportzg the appllcant sought revmew of a’ )
decls'on refus;ng him the grant of. a pilet’s ljcence. It wé;
roved thatithe applicant,-a:captain ih.-the Army, had a

dls 1ngulshed record ofamdd itary serv1ce -and -was able to lead

p91nt.,

fien" durlngma susta:ned ‘period-of stress and attack. However,
'rch 1916uhe was ‘assigne@ onerocus dutles,of-a351sting in

flooh“rélief;ﬁ”Afﬁér“a&pef&bd‘Of inﬁense activity, severe
deperathn and con51derable-emotlonal stress* ‘he suffered,
dléturbance -described by a psychiatrist who attended him as
a: "schlzophrenlform illness ... with massive anxiety ...".-
_The condition settled but the medical ewvidence was that at

. least for five days in 1976 the applicant "was suffering from

"a psychosis®

Section 47.1 of the Air Navigation Order; provides that
the applicant for an air pilot's licence :
. "shall have no established medical history

or clinical diagnosis'of ... a psychosis”.

The' A.A.T. found that this provision "determines the-present
.appllcatlon" 80 As the applicant did in fact have such an

7 éstablished history, he was disqualified from gaining a licence
because he failed to meet the medical standard referred to

~in the Air Navigation Regulations, incorporating the Order.

The tribunal proceeded to refuse a discretionary licence but

the gist of its determination is found in the absence of any-

room for discretionary manoeuvre. To like effect are the
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decisigns in:Re«Aarpen, andeeZegaterfwtheeS@qnetqu,.Depqrtmenf

of TranspOPt,§} Rg Grover, and Delegate of the.Seeretary,
82

Depaﬁtmentnaf Trduspert, . .and.:Re . MpKewtn qnd Delggate of the

Seeretary ..of the.Department of Tranqurﬁ o HIn .some -cases

ascertaining.the.relevant lawsto.be.applied .is.more difficult tha
in others. -Once the relevant statutory.pule has, béen found, .

it must be, applied to. the.facts, . IEf it leaves epen. &, ..

-If it
Whether,

1n,thosgqc1r¢umstances%;he conglusion. ig a.just gne,"is not a .
84 "~ ° ’

discretion, the-A.A.T. may.exercise that discretion..
allows, noﬂdiscretion,.the’A-A T.. . muast -apply_the.law..

jurlsdlcthnucoggergeq -on,; #hemtglbuQQ}cby the Act., iThe. flISt
is. the .role of the suibunaliin.¢larifying.the statutory ...’
obligations -of : Commonwealth administrators.. In .areas.not

. previousl%ﬁggbosed to. judicial 0% other, legalaeiegesis,‘fthe .
tribunal has.attempted.to: cla:mgy appllcablg Jaw.and to . . .
speclfy the approach-that, should .be-taken.by.administrators

in the application of the,law.to,partlpular cases. An exercise ’
of statutory construction is required in almost every case
coming before the tribunal. The role of the tribunal has

been oneé of spelling out what previously may have been

generally undexstocd by administrators but not.sco séecifically
and accurately expressed. Thé tribunal has emphasised the
importance of complying with statutory obligations, however
inconvenient administratively. In some cases it has resolved
doubts concerning the precise statutory provision applicable.

In all cases it has accompanied its dete;miﬁaiions with

reasons which are available for the instruction of

administrators handling like cases in the future.

Clearer Fact Finding. In a number of the decisions, the
original administrative process has been found to have been
starved of adequate facts or even adeguate fact-finding

capacity. 1In these cases, the tribunal has been able to get



c smon than the orlglnal deCLSlon—maker ‘had before h;m
e trlbunal is thus. able ‘to get a superior appreciation of the matrer
hand'and 1sAthereby fitted to make .a fairer admlnlstratlve

- s

Policy Rebiew. The tribunal is, in some circumstances, empowered

t‘d d.éfermine policy."_ Sei.reral decisions =have turned upcn

equ;ty and competlsg pollcles.r It.;s an these cases that
»fgnctlons of the ftribunal go. . beyond the functions of

:éourt. “Courts are well equipped,iand their personnel well

z iﬁed in.the processes of legal .interprgtation and the .
1ascerta1nment of relevant facts. ... The -establishment. of the
nd the vesting 1n 1t of jurlsdlctlon 0. ..set a31de a

AuA.?
décisxon, inevitably .involves, on. 0cca51on, the vesting of a

qurlsdlctlon o substitute the de01510n—maker s assessment,
'valuetjudgment ang- pollcy determlnation fornthose of the
‘Executive.* This. is a novel jurlsdlctlon and it is clear from
‘the decisions td date that.the,A.A.T.,ls concerned to discover
;how“this very -wide] power. should he properly exercised. - Should-
the review of policy be conducted according to thé views held
,“byrthe tribunal'itself-or'should the tribunal in every case
obserﬁe and. apply the statement of polipy tendered on behalf

" of .the Executive? 1Is there an intermediate position and if not,
-is it desirable to repose in a body,organised .and manned asiﬁﬁ Az
is, a power openly to substitute its evaluative notlons foxr

‘those of the elected government?

©LAW : STATUTORY CLARIFICATION

. The clearest cases illustrating the role of the
?.tribunal in articulating and clarifying the relevantly applicable
law ‘include those cases, already described, where it is held

'that no discretion exists and one decision is available and
mandatory. To the tax and air navigation cases already mentioned
. must be added a series of claims based on the Postal By-Laws. Ir
Ee.GﬁoIier'andN.A. Howeth, Delegate of the Australian Postal
-COMMissionBS an applic¢ation was made for review of a decision
refusing the applicant compensation in respect of the loss of
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' certain chegques posted- by tle applicant and--losty Compensatlon
.was -denied'on the grounds that the "value" of the cheques for
the purposes of tHE' By~bhaws -was nils- For-admlnlstratlve - :
'reasons,.the appllcant was unable to6 ‘identify'the’ 1nd1v1dua1
cheques. Vdrious arguments Were raised b; the respondent to -
defeat the claim. Hecause 1t_was arguedrthat the By-Laws "were
not desighed to cover loss-of chequés-or'othérhnegotiable-
instrumedts™ i APpears ¥hHAR réfETEACET WA ViadB) NEYrithe, first
timé, -to- By-Law 17913) which reduired, 1m“the'caSe-of’the loss
“of afﬁiélé§“§p65”§§“éﬁéqués;*that*ﬁparticﬁkaré¥sﬁfficient—foi
their-identification éHéIT*Bé“fﬁrﬁished“by“the”élafmant”:* It
was on- thls ground that the appeal‘was dlsmlSSEd althoth it

s G.-zu:

ﬂﬁ“The appilcant 474 fio®: prBtudéL d“éoﬁfeﬁd% ERIEE AR

- -“that~ it is now-dhablé ‘to-provide particulars ' '
‘Sufficient €0 idéntify the’ cheqligg: ¥ But » -snir

TunlEss itcomplids with BythaWw 179731 fES- v

Uéannot;énﬁbréé*ﬁ“fightftb*cdmpéﬁsétioﬁ* P

"i{Which] “is ‘conditiondi- apén* compllance with

L LRG99 1T CEad P ES T P ebund Y FEE SoRe s T
Compllance‘w1th By'Law-179(33;‘1n“case5“to
"which ‘it applies,is mandatory ™7 :!7 Althongh’
-non—-compliance ..., was not one of thée redsons
advanced by the respondent for refusing the
claim, it is a bar to our allowing the

appeal“.86

To the same effect is the decision in Fe Keevers and
Australian Postal Commissiont87 also an application for review
of a refusal to pay compensation for an item sent by registered
post. In ‘this case, a record player and turntable were damaged,
as it was found, because of‘the inadequate padking in which
the items were posted and. excessively rough handling while they
were in the coﬁrse of transmission. By-Law 177 was then
identified as the relevant statutory rule. Paradraph 3 provides
that compensation is not payable where the loss or damage
arose wholly or in part from the defective nature of the packing
This exemption from liability left no room for discretion, in



"words of th

legal effect was “spedt; out‘»u MMai

- 9
transmission" 0

91

"Aet 1966 to ‘the facts, as found.

h féc&fp?rﬁhe case as foupd =of7-
: ‘w1 have~found-that part of the damage
swass caused~by-the defective packaging-..
and it Bollows therefore -that to Tise the-
§ yﬁﬁaw-;vdamagewarosee;h part
from the defective nature of the packaging.
The-introduckorﬁ words of"baragraph {3¥%4”»
“r-are mandatory in provxdlng compensaﬁlon is
rendt payable in those circumnstances.
.rlbunal ‘wenit! on"to refei*té theunfairness of the By-Law
) - act ‘that 4t had been amendedr toaccord with more
dern’ notlons bat- wlthout retrospect;ve operation.
identical case is England where review of the denial of

e

g

'of-the parcel; the Eldimant =+
3compensat10n althpugh-the~greater‘part of the
- damage may havé‘?ésulte&”ftém excessively

severe treatment the parcel received during

B8

com ensatlon “Was™ decllned for the same reason:

“[ITf'any ‘part=of-the damagemsuffered?;;
can-be said to. be dus fo‘ﬂefectlveApackaglng
con51der1na ‘the fraglle ‘nature: of the ‘contents
As ‘dended any

o A number of customs cases illustrate the role of the
_tribunal -in clarifying the approach to complex statutory
-provieions. In Re Ladybird Childrens Wear Pty. Ltd.
Assistant Caliector,'Revenue Control (N.S.W.), Department of
'Business & Consumer Affairs the applicant sought a review
; of a demand for customs duty levied upon certaln garments.
‘assess the proper classification for duty, -the tribunal had to
'identify the appropriate (or most appropriate) category
contained in the applicable tariff item. ‘
other customs cases, illustrates the A.A.T.'s superior fact-
finding capacity and its instructional role in spelling out

the way in which administrators should apply the Customs Tariff
in Fe Gissing

This,

For example,
;Distributors Pty. Limited and The Collector of Customs, Deparimen

An almost

and several
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of Busiqe%g;&ﬂgogey@erﬂgffqiys4‘N.S.W.,Qz the tribunal was

at pains to.lay.dgwn.the;, propRr apprgach;that should 'be taken
by the administrator-here :ncwperve acrsmiime .. .
"The guestion.raised by.the,application.is o . .
one of. cla551flcateon-m Iqﬁorderhto.qngwe;“ '

the questlon, dteds, qecessary e ldentifyq L.

the goods,.and by construlng -the.Tariff, to - -

- determlne whlch prOVL51on -Qf . the Tariff *

. be applled lshwhether the 1dent1ty of the
unlts ls.subordlnated tqﬁtheq;dentgpxﬁof_the '

After referrlng to - "test of subardlnate 1@@ntlty",—developed
in parallel 01rcumstances ln the JUniteds statesp1the .tribunal
lays down.what.is.and isinotithesadninkstrater's:proper approach
E "The. identification of .the-relevant.entity for
‘classification is to be distinguished from
. the step which follows, namely,the iﬂquiry
whether one or more of the Tariff provisions
applies to the entity which has been
identified. The provisions of the Tariff do
not determine the relevant entity; they
determine whether the importation of the
relevant entity attracts the charge. In
attempting to identify the entity, the Tariff
gives no assistance. Although it will frequently
be possible to apply a descriptive word to the
combination which is established as the entity,
the naming of the entity is ngt'an essehtial
step in the process of identification. _ e
Identification is concerned with_goods; not with
the description of goods. Description is
relevant to the next step, the appllcatlon of

the Tariff to the entity".
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+ will be seen that the tribunal has not contented itself
th'a mere deseription of the ¢oods and the application of
he felevant tariff. 1tem to. reach a conclu51on.' The occasion
-has been .taken to instruct customs offlcers ip- the proper
pproawh ~they should take to their legal. duty.‘ A similar
.opportunlty was. taken in Re Sapphire & Opal Centra Pty. Ltd.,
d.The Sentor Inspecior,. Apprazsements, Bureae of Customs,
'partment .of Businesg & Consumer Affairs™’ whére it was held.

.that the -arguments advanced. by the apollcant and the department
.In Re. Renault fAustralia) Pty. Limited

ere equally erronegus..
:ndchzef Inspeq#gr,ﬁEvaZuatzon Admznzstratzon* Bureau of
Customs?§ the tribunal closely examlned the terms and purposes

£ the Cust@ms Amendment Act. 1976 wh;ch 1mported inte Australian
domest:.c law certaln .valuation prlnc:.ples adopted by- the
Conventlon ‘on the Valuation of Goods . for Customs Purp05es signed
_at Brussels ‘in. 1950.... The -result. was.to brlng to duty thé

:costs of a. forelgn Jranufacture in establlshlng and malntalnlng

-a market if, the importing country,'ln thls case, . hustralla.

,The purpose of the : leglslatlonuasldentlfled in order to make -
its detailed appllcatlon to, the facts found clearer. References
to Unlted Klngdom, German: and French- authorltles.lllumlﬂate .
“the’ tribunal's reasonlng_and-xl%ustrate the way in which

" administrators should approach_their partly notionai calculations
required by the new Act. There would be little doubt that the
availability of access to the tribunal in a case such as this
-will" represent a boon to. the hard-pressed customs assessor,
anxious for authoritative guidance in the proper applieation of difficult an
novel statutory requirements.” In clarifying the law, the
tribunal is not only a guardian for the aggrieved citizen,

It is also, in practical terms, an instructor for the bureaucracy

' - The work of the tribunal has gone beyond identification

" and clarificiation of relevant statutory rules., On several
occasions, the point has been made that, however inconvenient

or unexpected, the law must be obeyed. The result in the Sapphirs
. & Opal Centréa%ase would have doubtless surprised nobody more
than the applicant who secured review of the initial determinatic
of duty but with a consequent increase in the duty levied.

The decision in Serecen 99 was inconvenient and possibly even
unexpectéd to the Minister. But it was not possible for the



parties to conferuﬁﬁriEBictioh“on thé tribunal if the section
of the Migration Act from"which’ that jurlsdlctlon flowed did

not authorlse 1t. ¢ e L -

= i Y Re B C F Teas210% ¢he shbordination of administrative °
convenience’ to the ldw was clearly spelt out. One issue
related .to the operatihe dste of amendments to thé rule of &
medlcal care fund. The view had’ been taken in the past,'and

s

was urged bn the trlbunal fthat the statutory requlrement to

obtaln “Fhe' Mlnls
had noé operatlo.

n 9
rates of centribution changed only from" the ‘date of’ the .

of the change has' b. 3“5pro'uced the consequence that the

dec1510n approv1ng “£he’ change.- Thé tribimal dould not accede-'

- to thlS argument *"'"" P

P

';change effdctad to” the ‘Tules ‘of" the organxsatmon,"
:“the cOntents ‘of "the’ chanige belng deflned by ‘the - -
terms TBE the resolition paSSed by the’ governlng
thbody‘W
"or to ‘refiige ts- approve the change, and though

Sl

The Mlnlster 5 functlon g ro” approve:

"‘he has spec1al statutory power to approve “the
change in part, he is denied the power to select
a date for the commencement of the new rates
which is different from that resolwed upon by
the organisation. It is administratively
inconvenient to adopt this construction of
the legislation but it is a consequence of
the form which the legislation takes.“lOl

Two cases illustrate the determination of the tribunal to

ensure that statutory reqﬂirements of fair play shall be observed

seriously both in Form and in reality. In Re Tobin and The Deieg

of the Seeretary, Department of Transportloz the tribunal set
aside a decision that the applicant's licence as an aircraft

" maintenance engineer be suspended on the ground that certain

work done by him had been unsatisfactory. Under Regulation

- 258(1) of the 4ir Navigation Regulations certain powers of

suspension of a licence are conferred on the Secretary of the
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epartmeﬁt.or,his Delegate. But sub-Regulation 258(3)} requires
at -before-the. Secretary. reaches - a decision on the facts and
lfcumsténbes and whether they warrant susgension he is

équired o give the holder of thé licence a notiee in writing-
of. the, iacts and’ c;rcumstances that,. in the opinion.of the -
Secretary warrants consmde;atlon belng givena.to the suspensxon
nd "an opportunlty to show -cause why the. licenee .should not be-

gspendgd“ B

Cert in. grbunds were.- then stated..The trlbunal pointed out that
Delegatep had. approached hlS'statutoryﬂdutles in’ the .
correct order - . - I

- 'V“The obllgatlon [to glve ‘netice- -and .an-.

‘ % opportunlty ‘torberheard] ~isg- not a mere.matter
‘of form.. ItLlS”notAan:Gbllgation%.the

dlscharge of which .ig®

effected ‘bythe framing -
of a letter in satlsfactcryﬁierms,-nor an-
cbligation,. the n0n=§éffarmance of which can -
be concealed by the language of a letter.

The obligation is a matter of substance. It
reguires the Secretary (or his.Delegate) who -
has investigated a particular incident and

who finds that there is a prima facie case

‘for suspending the licence, to'defer making

a decision in‘fhe matter until an opportunity

to show causge is given., In the present case

the letter ... makes it clear that a decision
was taken by the Delegate ... hefore the
oppoftunity toc show cause was given. ... He

had already formed .the opinion that the ...
suspension ... was warranted ... and although
the opinion had been formed, an opportunity

was presented ... to endeavour to alter that
opinion. That is not the opportunity of which
subsection 258(3) speaks. The relevant
opportﬁnity had to be given before the opinion
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. was formed, not.afterwards.. The.relevant .y,
----- «.opportunity vas npt.given and therefore the
.pawer referred to in.subs Regulatlon 258(1)

. was not.conferred upon the Delegate of the

- - Secretary" lQ3

As a consequence @f thi
suspension unauthorised and;substgtuted a.dec151on that ne
action should be taken to vary or suspend the licence. -
A similax.case ig.fBe. uPtpn"an@qihef.e gions }lDzrector
Repanitment cofsTransponf. ;Q%vqlnﬂthatucase ax d50151on was made
suspending-an’air pilot LSligence ron.the | groundnthat he, had,n-~g"
failed in ‘his duty.with respect..to the saﬁgﬂqperatkqp“of‘an :
aircraft:ﬁ;&;lehténﬁwaéagquxtg;h;m&éakingqhimfggﬁsgowhgause
why his licence should-not_bé suspen@ed. He did not respond.
The tribunal examined;the.gihcumstances.of.the. flight in question
in detail:fnwinhgﬁbet@dyantagggofgﬁullrfaétswitwﬁeached the
. s{conduct "fellwshort -of dlscharglng

B

. view that the. applicaq_
hls duty with.respect.tonthe; safeﬁoperatmonégf hlS a;rcraft"
AThe matter dld not.stop., there%wwReference Wasy, agaln made to the
obligation imposed,by.sub-Regulation..258(3) Lof, the Air

Navigation Rggﬁlq@ignﬁv pAgainﬂggﬁqpenqeﬂwagmmgQQ to the precise
letter sent by the;Qg;eéat? to the applicant. BAgain, the letter
indicated satisfaction that grounds existed to suspend the
pilot's licence.. Only then was notice given calling on the
applicant to show cause why the licence should not be suspendedqd.

"An opportunity to show cause is not given A

.«.. when the holder of the licence is merely

given the option of procuring the Regional

Director to reverse.the decision already taken

.or to suffer the suspension already decided

upon. In the present case, the Regional

Director did not give the holder of the

licence an opportunity to show cause ... before

making his finding and reaching his decision.

As failure to comply with sub—Regdlation (3}

precludes the exisfence-of the power to

suspend under sub-Regulation (1}, it follows

that the Regional Director had no power to et

suspend the applicant's licence". 103



he tr1bunal pointed out- that although the dec1sxon of the
ector .was outgide the power vested ln him, this was not
elevant to the tribunal® s;urlsd}ctlon. &n view of_the
iding made concerning the pilot's conduct, it ig perhaps
surpriSing that the matter was not ‘rémitted for reconeideration
‘“cordance with.the tribunal‘®s-directions. 10 It 153'
p0551ble that the trlbunal was minded to empha51se the need -
for admlnlstrators to comply with the spirit of legislation

requiring fair conduct and’also with its Jetter.

LA - ML PN L s e,

"It is clear that the effect of thlS class of dec151on

licy or admlnlstratlve COnvenlenee.' Clearly lt sulted

mlelstra ive ‘convenience to make a decl510n first and offer an
pport nlty for hearlng 1ater.: As ‘the trlbunal pOlnted out the
The A'A T. w111 perform a ‘most valuable

W- requlred otherW1se.

unctlon in- remlndlng admlnlstrators and the publlc that the'
xecutlve government 1tself must conform to “the law. If it dees
ot flnd the law.convenlent 1t must seek to change the law, .
nourlng it in the observance, ndt the breach. > =

‘FACTS.: CLEARER AND MORE DETAILED FACT FINDING °

and detailed fact finding which is sometimes lacking or at
‘least restricted when the initial administrative decision was
made. The cases under the CustOms Tarsz Aet illustrate the
lexpertlse of the tribunal in ascertalnlng and. then expressing

 the'relevant facts. - In Ladybtrdlog the authority of Dixon J.

109 to warrant resort to evidence of mercantile

“was cited ‘
‘:“understanding in order to apply the custom tariff to goods
“known byldistinctive names and identities. Most of the customs
cases involve such trade evidence which certainly assists in

. {he oral elaboration of the characteristics of the goods : the

first step in the decision-making procees.}lo

. Likewige in the air navigation cases, the tribunal
Provides procedures for detailed examination of oral and other
évidence relevant for the determination of the existence of a

specific, determining fact111 or the drawing of an appropriate

112

. CGnAmmaental ,rAncInrinn.

'Qhe'medlum‘of the tribunal prowvides an opportimity for clear
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In the cades brought for review of assessments under the
Defence Force Retirement and.Death Benefits Aet 1973; the.
tribunai-has on several-occasions .substituted different . .
assessmentrof disability based sapon ‘the availability-te it of
more detalled medidal and :other facts :than were before the.
primary dec151on—makers. -In~Re -Bos and"DefencejForces.Pet rement‘
and Death: Benefete Autharzoyll3'theetrlbunal varied the percentag

of dlsablllty ef-the applicant exaplalning that 7 e g

percentage dlS&blllty to be 25% dld not
have before lt the appllcant s, statement

_ that there had been an. 1mprovement in his
i health nor dld i’

1-

' Ammon. ’ Its determlnatlon appears too hlgh._

hhave the report of ‘Dr

AT

and reduced the p

dlsablllty
'1t the ev1dence

LSRR T A e

5.-\.4— Rn. EHRRE tirx

The Tribunal although lt confirms.the.
recla551f1catlon to Class c whlch both the
Commlttee and the Authority decided upon,
determines the percentage incapacity in
relation to employment is 15%." 114 ]
In the course of determining this initial case, the tribunal
took the occasion to clarify the approach that should be adopted
in evaluative assessments of this kind and sgfutinised publicly
the factors that should guide- the administrator in applying an
nct conferring such wide and imprecise discretion_s:.ll5 In a
number of similar cases brought since Eos the enlarged
opportunity to produce lay and medical evidence has facilitated

a more accuraté and just determination.tt®

The ¢ases where the tribunal's superior fact-finding
facility, powers and expertise most stand out, are

migration cases. -Here, too, the criteria available to the
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lsioh;ﬁaker are- in the most general terms, although, in this.
“substantially ip the form of Mlnlsterlal policy directives,
x-taiutory guldeglnes,bThe first. migration case, Beeker,;l7
“the:production of statements-ef policy devised by .successive
sters -to guide officers in the exercise of the very-wide .
_‘ion conferred by 5,13 of the‘ﬂtgraﬁzon Aet which permits
Minlster to deport an-immigramt convicted of gertain offences.
er. eamEpto Australia with a recormd. Ef‘offEnces din New -
Zealand and was subsequently convicted in Australia of offences

1nc1ud1ng dru' offences. He thereby rendered himself liable

: " The order was made.* He appealed to the

! 71A-great deal. of ev1dence was taken ‘upon the basis
cyrRich the trlbunal recommended that the deportatlon order

‘revoked.hﬂln comlng to . this concru51on, the tribunal p01nted

‘the- advanfage it enjoyed over .the Minister and his officers :
- "[T]he Trlbunal mst ascertaln the relBVant*

a*"facts of the case." This examlnatxon ‘may

:hfrequently throw a new llght en the case, for

“the Trlbunal may compel the productlon of .

. ev1dence and expose 1t to cross examlnatlon

,ana comment an advantage whlch the Mlnlster

does not Have. ..= In this’ case, the - i
Tribunal has been furnished with the facts

whlch were placed before. the Mlnlster and

the policies which were thought to be

applicable. ‘In addition it has had evidence

from the applicant which was tested by cross
examination, and submissions from the legal
representatives of the parties ... [The

applicant]l impressed me, as he impressed the.

officer who interviewed him as Yhaving a genuine
desire to avoid troublef. I agree with that

officer's assessment : "I feel he is unlikely

to offend again".,..

In this case,. I have had the advantage which
‘was denied to the Minister,of seeing the
applicant and of forming an opinion as to his
likelihood again to transgress. ... In my
judgment deportation at the present time is

not warrantecl".l18
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. In.two cases. where.he recommended revocation, of the
‘eportation ordex, Smithers .J,.referred $o,the advantage he.had
of much more. evidence than the departmental officers had before

them . asg, well as_the advantaggﬂgf, ses519g the app}lcant under

A
cross examination.' 7 . Bven in cases.whexre the Minister's order
was aff;rmedﬁxiﬁthefvoncluSLonwwas:reaqhed only after an .. .
assessment-ef much.greater evidence- ;hgqnn;n_pract%pal;terms,-
would be availahle.to the Minister, @J;:;;_l_ﬂ_i:_sﬁ-r offi¢exs. ;;,In -one
case, scrutlny ©of . the evidence.led theg tribunal tg prefer the--
M;nlster s order "for deportatlon fo. the offlcers

ATy s w T i Sane

recommendatlon tha 121 It is

not necessary.-to. elaborate the. novelty of procedures which flush

' <£hé applicant:be allowed: to ~stay.

out depaxtmental advmces R thelr Mlnlster In.:the -long. term
a systemlwhlch reposes flnal deCLSLons Ln a- trlbunal ‘rather than.
the Minister must - have ~-S0OmE ; effect upon ~the - concept ‘of mlnlsterla

accountablllty-

It is‘already“cfearﬂtﬁaﬁ“fhé”fribhnalﬁﬁas‘émpie fact-
fihding powers,”»Most'admlnrstrators JOCHSE " hav@’those powers
Clearly, . whexe the. ‘ascertainment: rofidetailed: ﬁacts 15 1mportant
to reachlng the” administrative . de0151on ins hand sthe ALA.T, -

w1ll.have a most usegul role"to;play:ﬂ'lt kal'supplement the R
 work of administrators-by providing machinery "that will
'encourage greater individualisation.of decigions and, by example,

instruction in the approach that should” be taken to the

assessment of relevant facts.

POLICY : THE ROLE OF THE TRIBUNAL
Matters of Administrative Practiece. It 1s when the trikbunal goes beyond the w

worn paths of statutory constructlon ‘and clearer fact-finding

that the A.A.T.'s jurisdiction is at once more novel and more
“uncertain. Gone is the star by which judges and lawyers in

our ,tradi-tion'havel hitherto been guided in the practice of their art.

A distinction should be made, at the outset, between mere matters
of form, upon which the tribunal has not been silent and matters
of significant policy where the tribunal has made a number of

decisions at variance,with those of the responsible Ministers.
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Cleerly the tribundl has .asserted.a role to comment on

lli come; in tlme, _to have much - influence because of the
grow1ng expertlse and reputatlon of the A.A.T. For example, in
gl ndl 2'whllst upholdlng the departmental subm1551on, the

mmon sense. . i .- 3 -
S "Desplte all-the warnlng signs placed on the .- -

parcel by the sender such as “fraglle“ . . .
"handle with care” and "this 51de up“ plus

- arrows indicating the top. of the parcel 1t
was transmltted ln the normal way of post by

belng placed in a- mall bag As th1s is_the

tradltlonal method of transmlsslon, it is

regrettable that when_a. customer presents. .

a parcel s0 exten51vely marked- wmth warning P ' -
51gns which . 1ndlcated that not only were the

contents fraglle but .should be carrled w1th -

one side uppermost, a-postal clerk-rece1v1ng - T
: such a parcel does not warn the. customer

that although the post offrce may be forced p .
to cd¥ry parcels ‘on which the»proper postage has

been pald that there is no system of handling

-

them gently or Wwith any gide- uppermost ... The-
failure to give such a warning.gives a sense
. of false security to a customer who obwviocusly
believes there is some method of affording
particular care to a parcel marked as the
present one was ."123
“Similarly, public criticisms of unfair by-laws which may be 'in
‘the power of. the authority itself to alter; though not sitrictly
germane to the decision in hand.could have a beneficial effect

on administration. 124 In the same class is the observation

in Smookerl >

when, after reviewing the way in which the
" applicant was retired oh the ground of invalidity, the tribunal
concluded N '
"There is one matter which.the Tribunal finds
difficult to understand and that is why the

Air Force saw fit to discharge .the Applicant
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with the experience he-had-had 'in the Ajx -

Force and when medically it‘a@pears-he was .ol

quite capable of-carrying out duties other

- ---- than'those'of a-flying fature™ 1260 A L

The ex1stence,~1n addition to the Ombudsman, of "this ‘tather more
public scrutlny ‘of administration and’ the_lncllnatlon of tribunal
Members to express.tHeir views on administrative fairness (apart
from the law) should; “in time, ‘have a"hﬁm&ﬁisiﬁg.effect_on-the
design of policy and on’its application. - The performance by
the tribufal”of OMbldSAER-1KE FiiHeEisnE naE cduEEd surprise in
some quartérsﬁ"Itiisfa'deﬁé10§ﬁ§nfgtﬁéf'ﬁiiifﬁe ddrefully
watched. “‘Thé'A”ﬁﬁT’*prodedﬁrESrd6~ndt'have'thé’builf in -
safeguards contalned ln the*Ombudsman Aet, whereby a Department

or officer haVE'a‘QPECLﬁDd amd gnaranteed opportunlty to comment

_before adverse.criticism is reportedor Thls facility permits
Depértments to .put their-house in- order before A, report is made

public. It:provides-a- safeguard. agalnst mlsunderstandlng of
detailed administrative: ‘procegses. i, Ehse absence from the A.A.T.
curial proqess lmposes addltlonal lelgatlons‘on those hearlng

-

Substantive Policyn :Althouqhnevaiuatignggnd.judgment;are

inherent-in'many-dgcisionsvﬁade by courts, constituticnal cases
aside, the decisions are norimally made within relatively narrow
bounds. Classification of .a person"for'empioyment_purposes or
evaluation of a pilot's airmanship fall feadily into this
class. Two classes of case illustrate the difficulties which

the A.A.T, faces when the matters of policy upon which the

" original decision-maker has passed, turn on very broad

considerations not so readily susceptible to the processes of
quasi judicial review. The limits of theltribunal as a forum

for debating broad matters of social and economic policy

include its current procedures, ité_pe:sonnel, its resources

and its expertise. These difficulties can be clearly seen in
the migration cases and in the H.C.F. case.l27 The tribunal has
not shirked the statutory responsibility to;substitute its
decision for that of the Minister, It is still not clear,
however, whether the tribuhal regards itself as bound by a
statement of policy made by a Minister. Some observations :
suggest that it will be so bound. Both Becker and the H.C.F. case sug
that, in some circumstances at least, it will not be bound.
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In Becker the problem was identified by the President
in the migratiqy”contéxt“:"' e e
fiThere are. four related but distinct issues

which may-arise in any application to review

a decision to order <deportation unde{ s.13(a}) -
" of the Migration Aect:1958. First, is it a -

case where the'Minister may order depertation - '
" underss.13(a)? 'Second§=if-the Minister.has a°
~policy wﬁich governs or. affécts his*g?ercisé -
:wof‘the'pOWér,"is‘that‘policy'consistent“with
"ﬁﬁithe*Act?"Third;.iffthe=Minister has such a
<. policy, -is ‘any’ causeé - shown why the Tribunal
‘cught hot to apply that policy, either s -
rgenerally or in-the partlcular case?.’ And .
Fflnally,_OHWthe ‘facts; ofrthe ¢ase and hav1ng

“”“lregard to any’ pollcy considerations whlch

- ought to’be- applied;- iswphe " Ministér's”

dec1smon*the*rlght-ox"preferable—dec151on?“}28

Elaboratlng the approach to the- thlrd questlon, -the- one here

‘relevant, Bfennan J. put’ it thus s+~ - o . .

L "The thlrd questlon arisés becduse this

*k

“Pribunal is empowered,. ag a.Court is not
empowered, to review a- decision -on the

merits (see sections 25 and 43), and the
merits of a decision include not only the
facts of the case but also any policy which

" has been applied or which ocught to be applied
to the facts in feaching the decision.
Jurisdiction is thus conferred upon the
Tribunal to review policy considerations
which govern or affect certain discretiohary
powers. This is a novel jurisdiction,and the
occasions for its exercise will reguire
definition. But it is neither necessary nor
desirable here to define exhaustively the
circumstances in whieh the Tribunal will
review or will refuse to review a deeision on
policy grounds. ' The working out of those
eriteria should await the accumulating wisdom
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_of future experiencew The- importsmce-of
-departmental rassistance in the review of
policy. is.not.easily oxerstated..Whenever..the
reV¥QWm9§:qrdegisiona%nvq%vesscansiderationw-

- of policys. it is, essential that theTribunal:, _
be fully.inforped.as.to:the policy and. the
reasons ,for -it. -~ Otherwige: the.decisionsef .the
Tribunal may,-insteadnpf providing-a;xational

129

w.cqursq og admlnmstratlen ?
One possibles

istinction-referred:to butfmotvdeveloped was
between poligy-made. at.a departmentalilevelrand~policy made at
a political-1evel.%?Q«¢Whilst acknowfedging~g passihle differenc
the President-was not prepared-to: excludem req1ew of basic
or even pol;ticalypoL%q1esﬁwhene$the:demandsrgﬁ;justlce reguired

c . . 131 ; :
it in an QXQ%Q§%0Q§¥;QQS&E;QE‘@%ﬁéEWH&Lﬁ}«ij

ﬁé;u;}Z;ed by-certaln press r;lﬁases and by a letter of the
Commonwealth Crown Sollcltor whlch was, tendered The resuiting
analysis of pollcy showed qertaln 1ncon51stencles and the policy was, in any
case, stated in ;uch general terms as to confer wide leeways for
choice. Nevertheless, the policy as ascertained and
determined, was applied, including the criterion of the "risk
of damage to the Australian community" inherent in allowing the
convicted immigrant to stay.l32 In the series of deportation
cases which have followed Becker the same criteria have been
applied. 1In Re Sullivan and Minister for Imngrataonl33 Smithers
recounted the decision in Beecker, the duty to review the
decision on the merits and the items on Ministerial policy
identical to those tendered in Becker. He proceeded :

"and it is my view that the question before

the Tribunal is to be resolved by reference to

the policy as so expressed".l34
This observation is not elaborated and does not indicate whether
the conclusion is reached as a general rule that the tribunal
should resolve gquestions of policy by reference to Ministerial
statements or whether, limited to the facts of the case, the

~review of the relevant decision on the merits would be achieved
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ap§1§iﬁg tﬁe Minister's rather broadly expressed policy
1ré6tives; In Chan, his Honour drew attention to the large
éa left for discretionary judgment. _
~ "The expression "the best interests af . . .
Bustralia" leaves much open to judgment,
fItzis my view. that in the aPPlicationfof ’ -
"policy as stated that expression is to be’’ .
- ﬁnderstood not~in'th¢ nar;ow;and restq}cted—»- -
“’sense, -but as extending to such interests
= broadlywregardea,‘and emBracing,:pn QCCa$iOD'
u1éhd according-to-circumstances;-the-taking
;. of. declslons by. reference to a Lliberal
1outlook appropriate to a free and confident

'.- ‘nationn. T3 AR

Hav1ng concluded from the pollcy statements thai deportatlon was
last resort" Smithers J. determined that "a decision to’
port -this appllcant.at this stage. does not accord with policy

‘mnd 13 not- appraprlate 136 N ;;Lr_,_wf,

. But if some of the migiétion-géSeé appear.gn . L.
superf1c1al readlng to be-little more-than instancés of lawyers -
falling .back-on the aséertainment of-pélicy and its application -
" to the faects of the case, the decision in the H.C.F. case makes !
At plain that the A.A.T. does not feel 'itself obliged automatical
to apply Ministeﬁiél policy. 1In that case, the Minister's
policy was pellucidly -clear. It was publicly announced and
‘widely reported during an election campaign, It was, moreover,

cleérly stated in correspondence and elzborated in a statement

of reasons furnished pursuant to the Ac%. 1In short, it was that
" . the Minister would not, in accordance with the National Fealth

et approve a change in the contributions payable to H.C.F.
"By letter of 3 November 1977 the Minister wrote to the Director-

General of Health .
' "I do not approve the increases re;ommended
in this submission. I have also taken it to
Cabinet for advide to reinforce my views"

" The letter to H.C.F. advising the decision is in equally clear
terms. The tribunal could have no doubt that the decision had
' been made by the Minister and taken to Cabinet where his

decision was, by inference,'approved.l37 The tribunal did not -
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consider this a barrier-td the review of the Minister's.decision
on the merits. .On the  contrary, it scrutinised his statement

of findings and reasons,..critical. to.which was a determination
that the Fund had "sufficient:reserves for the financing of

its operations for the time :being". . Having concluded that the
Fund did not and that long established,,bipartisan pfinciples

of liquidity were being‘undermined by the decisionf the tribunal
prcceeded to set asdide the Miniéterfs decision and in substituti
approved the Fund's. changes .in contributions. Furthermore, .the _
-tribunal remitted_thecmatter;ofmthe approval. of any.other change
to the Minister-ﬁforgreconside;aticn”withgtheqrecommendation_
that he decideSwwhether-=to~apprcve-or te .refuse to approve

any other change. 1n accordance w1th the reasons for this

decision”. 138--

- Thescrutinyibfuthe Ministerds decision-in:this case
was:cbv1qusly*advantaged byzthe obligationvef-therMinister to:
state reascnswandﬁflndlngs agalnst_whlch the exercise of his

discretion was then able to be measured. Having rejected one
ground (adequacy éf reserves) it was stlllrnecessary for the
s'de51re Frat" 1evels l

tribunal to reject -another -FEhé” MiRigtd
‘of contributionsto ‘Thajor” funds ‘should " rlse sxmultaneously)
Even this décision of policyy whlch-amounted ‘to little more
than an argument for delay iv the H. C'F claim,” was rejected :

"There is much to be said for simultanéous

increases, and I should not have been prepared

te depart from the Minister's view in these

proceedings if adherence to it did not involve

a threat to the solvency of the combined

H.C.F. funds. Balancing the importance of

keeping the combined H.C.F. funds solvent and

with some free reserves ... and the

desirability of effecting simultaneous increases

in the contribution rates of the major funds,

I think the changes must be approved. The

balance is in favour of approval, in order to

achleve the agreed policy : viabkility in

operation, and protection of the 1nterests of

the contrlbutors nl39
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ﬁhe laet'sentence, there is more than a hint-that the A/A.T.
was, doing. nothing but applying agreed policy in the correct
‘way 1n substltutlon of the Mlnlster s incorrect application,
sclosed by the scrutlny of his reasons. ‘However, it is -
plaln that’ the Mlnlster was given every opportunlty to
recon51derchls policy dEClSlcn.- He per51sted w1th it, in a .
tatute which committed the decision to him.  The matter was
oéne of polltlcal slgnlflcance which had been" taken to the
gabinet. = It .says-much for the resolwve of. the.A.A.T. that it none_
thelese felt constrained, rev;ewrng the matter on the merits,
Mlnlster lgnorant of the jurlsdlctlon of the B.A.T. before the
lH.C F., ‘case would be aware of 1t “now.., ‘There 15 little doubt
fhat +he.passage of the Admtnmstratzve Appeals Pribunal Act
was unaccompanled by a ciear. apprecxatlon in some quarters of
the p0wer that was thereby conferred on a qua51 judlc1al body -
';rev1ew and reverse evern COnSldered decl510n5 of Ministers,

made 1n accordance w1th law and supported by Ceblnet consrderatlo

:It 18 kG be hoped that, given :Lts spec:Lal cucumstances, the H.C.F.
;case'wlll not .cause Mlnlsters~to teke frlght and impede the
;development offthe A.n. T.“s jurlsdlctlon. Con51stent w1th the prlnc1ples rhat
repose ultimate policy in elected repnesentatlves, it may be
-deSLrable without damaglng the 1ndependence of the tribunal,
to permit Ministers in certain cases.to certify publicly
,eteteﬁents of policy which will be binding on the tribunal and
not open to reversal by it. Such & system would at the one
-timelehsure ultimate electoral responsibility for broad
-decisions of general policy, preserve the independence of the
fribunal and retain public scrutiny of adeinistretive acts,
including Ministerial decisions, consistent with our system
of responsible government. Whether such a formal system will be
deve;oped may depend upon whether the A.A.T. is prepared to adopt
a policy of self denial in the review and criticism of ministeriec
policy. If it adopts the view that clearly stated and publicly
disclosed ministerial policy eﬁould elways be applied except
where it results ip, say, clear injustice, discriminatory treatms
or uefairness, it is likely that an accommodation will be
‘achieved between the tribunal and the Executive. If a different
view develops, the conseguence may well be either a shrinking of
.vested jurisdiction or, the development oi a.formal'system of
enforcing publicly certified ministerial policy in the decisions
of the tribunal. Clearly the latter is to be preferred.



PROCEDURES AND EVIDENCE ~&% i .
~Certain ‘featurés’of the methods and procedures of the

A.A.T. have already began £o emerge. Within the”tribunal,

thé President has7a1wéyécéat upon the’ £first case-involv¥ing the
exercise” of-a new jurlsdlctlon.l40- Where the“tribunal-is :
-constltuted for‘the partacular Cagé b& a'nﬁ&béf’af Members:'a

dlssents.

fan e AT Bt From ¢ons1deTAtioh oF the delitions that
the tribunal-proceeded ih’a*réldtivery formal way, ‘drawing
inferences  from the jud1c1al ‘frodel” upon which it was plalnly'
Aesté5115hed “and-doubtless 1nfluenced by £he'™ legal background of
most of #ts Membarsyt -t -~ i T o

"The .Legislature clearly 1ntends*that thes.

.Tribunal, -though exerc151ng admlnlstratlve--\'“

«npower;"should be constitutdd- upon’the~~if?i;";gf'f
~eatz o judicial model, separate ‘from,sandsindependent -

-of, ‘thes Executive.. {see- part LI of the act).

Ttes function is-to-decide-appeals, not'to.

advise the Executive:: The remedies which it

awards may be limited or large, but the

remedies are incidental to the decision at

which it arrives. The decision of the Tribunal

in the particular circumstances of each case,
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_is therefore to be resolved according teo
its opinion as to the merits of that case
'*“f;;. It is not concérned to ensure that its
'reCOmmendatlon is carried into effect. The -
Leglslature in creatlng a rlght of appeal to
the Trlbunal, no doubt 1ntended that the
successful exercise of the right should not
be unjustlflably frustrated by subseqaent
3 admlnlstratlve actlon but the remedy, if any,
;lS reserved for the Courts Qr the Parllament
U not thlS Tribunal.. The Tribunal-decides
" the appeal : it is left to the Executive to
.-1mplement the dec1smon" 141 h
nsmstent w1th thlS approach, the de0151ons of the tr1buna1
draw,;>on pcc351ons, on legal judgments A feature is the
‘llance placed upon ‘United States and European decisions in
,dltlon to those of Australlan and Engllsh courts No case
hasmyet arisen i whlch “the trlbunal has had to decide whether
to-overrule a prlnc1ple stated 1n “an earlier de0151on. On the, -
contrary, a number of decisions already bear the mark of
c1tatlon of earlier rullngs by the "tribural. 142 “This is not™ "
;necessarlly a bad thing. Con51stency in correct action is
a2 thoroughly desirable adminjistrative goal. It does, however,
: ’phasise the pressing need for the publication of more
‘decisions of the tribunal than have so far come to light. If
'the tribunal is to have the role of instructor, as it should,
'ite instruction should not be reserved to a few initiates.

. The tribunal has not yet conclusively answered the
"'questions raised about where the onus of proof should lie in
':-proceedings before it.l43 Some decisions suggest that the
tribunal merely sits in the shoes of the administrator and,
"on'the whole of the evidence, at the end of the day, substitutes
".its determination, de noveo, as it were.144 Other decisions
suggest that whilst there may be no legal onus of proof,’ there
may be a tactical onus which arises out of the circumstances.
Thus in Ladybzrdl45 the tribunal put it this way :

' “In arriving at this conclusion we' have not

thought it right to assume that the




Collector's decision. is either. prima facie
wrong p;_p;ima facie right. There is no,
onus upon an applicant: to, prave that the:,

Collector's decision ig. erroneous; nor is
there an onus upon the Collector to prove .
‘that his decision is right. Of course,.the
lahguage.of,tpe'tariff_Qy,tpe_state,ot_tng‘
known.facts,may give.riseﬁto‘some.onus.of
proof. resting. on. one party or another in a;(
-partlcular case, but such an onus does ok
arlse‘from‘thehmaklng of-aadec1510n which,

is brought up.to ithe.tribunal. for review". 146
A practical appllcataon .of thlS prlnclple can be seen - in the °

decision. in- Keane where, although no, ohus lay. on. the. appllcant

in the absnnce of ev;dence from her-and in. the face of contested -

1ssues for determlnatlon, 1t\was

fm@ly not.p0551ble to conduct

;i Aus Lra]:an *wﬂ Enﬂ1lsh gourts., Mo aase

: : : : i Lﬂa'ﬂ ThGe winnt nar
One or two obsexvatlons suggest. that notlons of ‘cnus .
surv1ve.}4sl However, the general approach has:remalned happlly

free from thls rellc of the Erial process..
ey R S T """"':"‘f:'""v‘.".f“-" . __._,_(..\.,_;t - .:-._-A\-
It is clear that the trlbunal has re51sted technicalities
in permitting the admission-of evidence. This has extended beyond

: 2 )
the receipt of evidence before. a deputy in Englandl'g and the

150

taking of trade evidence in customs cases. In Re Sussan

(Fholesalers) Bty. LimitadandAssiétant Secretary, Tarsz Contro
Bureau of Customs and Departmant of -Business & Consumer Affairs 15
Smithers J. even proposed the possibility of calling members of
the public to clarify the identification of the goods in qguestior

"It was a feature of the evidence called by the

applicant and by the respondent that the

witnesses who gave it were persons engaéed in

the business of selling garments by retail.

No attempt was made to call evidence from

members of the public who wear the garments orx

from persons who have observed the manner of

use of the garﬁents by members of the public.

The attention of both parties was expressly
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: calle&-to this feaéﬁre:of the-evidence, but
. neither manifested any-desife to supplement
l tle- evidence so presented. We .take phi; as .
-én indication-that the partiesrregarasthe-
‘evidenee of tHe-peréons handling the.garments
‘commercially by retail as the class of |
" evidence most likely to disclose - the”
-~characterlstlcs of the garments and *the kind
~to-which® they are normally put”. 152 --tv.
iz nly, ‘the-admission ef .the kind of evidence.cailed to the
on-. of +the-parties. would. go.beyond orthodox rulés of
'vidéncer;.But,thlsAls no- reason-why it ought -not to be done.

PR

o A number of~decisions-have made.it clear _that the
lbunal looks to the substance as well as-the form of
mlnlstratlve decaslon—maklng.153 It has not hesltated to
de ermine g .mdtter on a ground not relied’ upon by-the -

n nlstratar.lsf'-lt has on frequent qgca51ons called attention
"the need for substantial departmental assistance . in dischargin
8" functlon. ThlS 1nvolves not only. clarlflcatlon of pOllCYlSS
'nd “¥he prov151on .of full and reasoned;arguments where important
questlons .of law have to be determlned.lss_ It also includes
the- need for departments to give proper and full pre-appeal
6hsideration to the. issues appealed. In Grolier 57 a case
hich revealed inadequate.departmental attention to the issues
nvolved, the tribunal departed from the case with a severe
fadmonlshment to the bureaucrats :.

"We therefore affirm the decision, while

“denying the validity of the grounds upon

whieh the decision was originally based.
 We express the hope that, before appeals of

this kind are again brought to this Tribunal

for determination, the decision in question

is reconsidered by the Commission itself,

and that the Commission is adequately advised

as to the meaning,éffect and operation of its
. own By--Laws".l58
“The effect of statements such as this can be seen in later

“decisiohs. It is plain that steps are increasingly being taken t




clarify the issues'for determinationj to rescrutinise the
159

initial decision®¥i: and;..on: occasions, to redetermine entirely

the administrative decision-and.redefine:the issues in dispute
to be placed before-theutribunalﬁfo;mits:decision.160 It is
obviousl&‘desirablé thatntheatribumalushauld“bemp;otected

from -Becoming- submerged in-a morass.of cases .that will merely -

‘substitute a costly and.time-consuming.mechanism for dealing

&

with mattersgthatushquld be . promptly- and cheaply disposed of

by a single-administrator.;-Under-the pressure of new statutory
obliﬁationSH(eugﬁatosgivea;e&soﬁshmstatesmatemiakgfacts and .
supply:documents)y andi encouragerent::from - the tribunal-itself,
the. Departments: have: begun-tororganisel. themselves to review
administrative decisions which have enlivened the new )

administra$iv&3iawéf"“1@1@”

e

CONCLUSIONS. ; : . .
©orTindts istoor early ;oo@udgenthe:eﬁﬁectiveness'of the A:A.T.

The..time:is: koo shoft;ﬁarhensamélegof decisions is?too-smalb'qnd
too narrow:'fThe?n:ﬁuIzThasrtakenm&w¢autiou3LvieW¢ofAits role -
in relationito.constitutionalchallenges~ahd: has applied a. =
tqchnicalﬁinterpretationle theurequireméntsfoff“standing"w
It:hasradhered?quitE?closély;ﬁinressehtiéls,'toithe curial:
model upon which it waé'based;“ By "adhéring to tourt-like
procedures and reasoning it has doubtless taken the safer path
and enhanced the authority which will be necessary if decisions
such as the H.C.F. case are to be accepted and abided hy.

On the other harnd, it has clearly adapfed to the role
that justifies ifs ¢creation, in addition to that of the Cammonwealth
Ombudsman and widened judicial review. It has assumed a
pedagogic function which will be the more effective because of
the c¢larity of its decisions and the care with which the
proper processes of decision-making are spelt out for future
guidance. The civilising value of'aﬁ indepehdent, external
critic and supervisor such as the A.A.T..cannot be underestimatec
As the role of government increases, the value will expand.

The 'tribunal has shown, as would be expected, considerab.
expertise in clarifying legal obligations and entitlements and
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4n ascertaining and articulating facts-relevant to administrative
aedisions,;particularly discreticnary decisions:

.+ If its hand has been less-steady in the review of ]
matters of broad policy,” this is gcarcely'a matter for surprise.
THE jurisdiction is new and there are no sure guide posts for
"éﬁe way in which it should be exerciseﬁ..‘bpinions would appeat
‘to- differ within the -tribunal as to whether it should- simply

. actcept and épply a Minister's statement of_policy. The better

| view-is.that it .need not.A.clearer refusal to abide by plainly
ﬂstated~Ministerial,poiigy.gould-not be had than in the last

: . . . 6
" case. in-this serles,;ﬂl

.. It is this novel.function of the A.A.T.
‘that will -command the greatest attention of those who are
 _£911oﬁing7closely:the development Bf_this significant and

untried Australian experiment in administrative law reform.
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R.¥. Spann, Public Adninistration in Australiag, 1973 ed., 293. See
also D.C. Pearce "The Australian Govermnment Administrative Appeals
Tribunal™ (1976) 1 N.S.W.L.J. 193, 196. On the Protection of the
Individual in Relation to the Acts of Administrative Authorities,
28 September 1977, IV.

A.R.C. Report, supra, n.l, 20 (Appendix 1).

Id, 16-17.

Ellicett, supra, n.2, 320-1. _

Source : A.R.C. report, supra, n.l, 40 (Appendix II}.

Source ; Information supplied by the Registrar of the A.A.T.

Spurce : As to figures to 30 June 1977, A.R.C, report, supra. n.l,
41. As to figures to 31 December 1977, from information supplied
. by the Registrar of the A.A.T.

A.R.C. report, Appendix II. It should be noted, in respect of
applications rejected for late lodgment that time limits imposed
by the 1975 Act were altered and a power to extend time was
provided by the 1977 Amendment Act. As to the 5 matters heard
and awaiting decision as at 30 June 1977, 3 decisions were
affirmed and 2, set aside.



52,

53.
54.

55.

564

57.

58.
59.
60

&

61.
62.

63.

63.
64.

65.
65.
67.
68.
69.
70.
71.
72.
73.
74.

75.
'76.
77.

78.

" PakdSeHE

: 1;3 -

Mr. Justlce R.A. Smithers. _

5.20(3) inserted by s.11 of the Administrative Appecls Tribunal -
Amendment Act 1977, BSee A.R.C. report, supra, n. 1, 9.

A.R.C. réﬁort sypra, a.l, 11, = 77" 5000

The assignment .of the prlncipal ‘teason for de6151on necessarily
involves, in‘'some-cases;- d-degtee of . Judgment.I Seée the Appendix.
For students of jurimetrics, the figures disclosed the follow1ng
Proportions of affirmed and réversed decisions : President
patticipating : 8 affd, 9 revd; D.P. : 3 affd, 2 revd; other -
Members-: 8:affd;=3 reévdv- Theserfigares must be-treated with
caution because ‘othet-Members: pirticipated-with the ?re51dent .
and cases heard: by other Mémbe _alone often 1nvolved no discretiona

Id-,«lOA

This 1% the“contlusion Bf. G'D 'S ”Taylof "The New Administrative- - -
LaW" (1977) 51 A.L.J. 804.
A.A.T. w5 d7s 10003, A5, November 1977, unreported.“ Where the decision

is, not reported 1t “will be cited by reference to the A.A.T. file aum
%nd date of decision. s
A.A.T., 77/10013, 15 November 1977.

Id., 3. The President determined the question alone in accordance
with 5.21(14) {c)} of the Act. .

rd., 5-6. . : .

., 7. '

Id., 4

A.R.C. report, supra, n.l, 12.

But see s5.27(2) and 31l.of the Administrative Appeals Tribunal Act 1
A.R.C. report, supra, n.l, 10.

A.A.T. 77/10031, 17 November 1977.

., 3, '

Id., 3.

Re England and Australian Postal Commission, A.A.T. 77/18003, 12
December 1977.

A.A.T. 77/108, 19 October.1977.
Id., 2-3.

¢f. 5 U.8.C. § 701.(a) (2} (1970) (United States) and the ''gebundene
Verwaltung' (W.Germany). The latter is discussed in Pakuscher,
supra, n.26, 96. -

T e

Op eit, supra, n.57.



- . =k -

A.A.T. 77/14004, 15 November 1977. An appeal to the Federal Court was
"lodged in this case. The court allowed the appeal and remitted the .
matter to the tribunal for rehearing. Sullivan v. Depariment of Trans
{1978y 20 A.L.R. 323. It was held that there had been an ahsence of
reference to.or analysis of the relevant evidence and material facis o
rhj grant of a Condltlﬁnal licence.
Re Harper and- The Delegate of -the Seeretary; Deparment of Tmnsppr’t
A.A.T., 17-12010, 23 December 1977 ("A history of proven

myocardial infarction ... shall be disqualifying").

© AAT., 77/12007, 23 Decembexr 15?7 ("No established medical”.
history ox, clinical diagngsis of a psychos:.s")

AAT. 77/14002, 23 December 1977 ("Proven cases of diabe.tes
mellitus ... [not] shown to be controlled by the use of oral
.._drugs"). . )

Re Renault (Australm) Pty L‘meed andThe Chief Inspector, Valuation
Administration, Bureau of C‘ustoms A. A T 77/10¢» 8 September

84.

Sl 1977, 19 ;
- 35. * Re Grolter Enterprises andl.A. JHowetlh, Delegate of the Australian .
oo Postal Commission,. A.A.T. 77/10007 6 July 1977. =
',8,6.7' : id., 6-7. . .. . , i
81, ALALT. 77/16001 2 November 1977.

8. .. . Jd., 7. : _ ‘
.- 89, Op cnt, supra, mn. 74 .

90. "1di, 5-6.

e A.A.T, 76/10000, 16 December 1976. “pci. ° .
- 92. * (1977 14 A.L.R., 555;.A.A.T. - . o . . N
93, Id., 556 _ ‘

94, -~ Id., 557 .

95. A.AT. 77/105, 4 August 1977, ,

96, Op eit, supra, n.Bi. )

.97' gouz‘% Ausé %ia? gﬁgggﬁro}’gﬁstggsfegggg Cg?tgfsfggsscog 1693”?50&55 Ac;%‘gc;

98. Op cit, supra, n.95.

99. Op eit, supra, n.71

" 100.  Re The Hospital Coniribution Fund of Australia and Minister for
i Heglth, A.A.T, 77/10040, 31 December 1977.

101. Id., 6-7.

102, AA.T. 77/10009, 15 June 1977.

103. d., 3-5.

104. _(1977) 15 A.L.R. 675.

105, Id., 682.

106. Loc cit.

107. . Adwinistrative Appeals Tribunal Acf: 1975, s. 43(1)(c)(1)

108. Op eit, supra, n.91.

109. . In Herbert Adams Pty. Limited v. Federal Commissioner of

Taxation, (1932) 47 C.LE.R. 222, 228.



6. Rs Bgauttfuz Day Pty Limited: and - Cbllector of Customs {Queenaland)

11t.

112,
113. .
124,
115,
136.- -Re

117,
118.
119. Re

120.

121. Fe
122.

123.
124.

125.
126.
127,
128.
129,
130.

13%.
132.
133.
134.
135.
136.
137.
138.

De artment of Business & Consumer Affaivs, AA.T. 77/14005/6, 6 July
¢f. Re . Companion Pty..Limited andDirector of Tariff Control,
Bureau of Customs, Department ‘of - Cbnsumer Affhzrs A.A.T. 77/12005
12 December -1977. - -

e.g. Harpers case, bp ait, suprd,'n.Bl, where one question was wheth
a myocardial infarction had occugredft‘

aris kWAL AT -

e, g'lvptoﬁ% éasé; op cit--su}rﬂ; n.1l04.

A.A.T. 77/18002,729 Septembe.r 1977.

'ld 14-15:

See esp., 3£

Rossandﬁ@fbnce Foicé Reti Cremeit and Death Beneftts Authorvuu, ]
A.AVT. 77710008, 1 Décember 1977;Cf.Ré Smooker and D.F. R.D.B.A.,

CALALTYTTT 09, 1 December 1977 Re OkeZZ and D.F.R. D B A., A. A T
B 77/‘10016 ;"‘l"':DEC_e]'ﬂbér 19.77 o 71 _.

. ”V .: Q (,f""lf"‘" nre
op . czt hsupra, ‘n. 60

d., 701, 704

Chan .and . Minister. fbr Immtgratzon and - Ethnzc Affhzrs, ALA. T.
77/1018 31 October 1977 (B.P.); Be § llivan and Minister for
gratmon and Ethnic Affbqu; A.AT. 77{12006 49 Get. 1977, 12.-

SOGERE, oY elwiesnon LRS00,

Re Hood and Minister for Immigration and Ethnic Affairs, A.&.T.
77/10021, 19-October 1977. Smithers J. commented on the fact .
that counsel refrained ~ from offering the applicant as a witnesss 6.

: - YT
Salanar-ArbeZaez aﬂdf%e hnntster fbr Immzqratzon and Et?nte
Affairs,; ‘A.K.T. -77/1003%;:-30 -December 1977. .

Op cit;:supra,‘n.74.‘

Id., 4-5.

Keevers case, op eit, supra, n.87; England's case, op cit, supra
n.74, 6. :

Op eit, supra, n.llé
id., 10.

" Op eit, supra, n. 100.

Op eit, supra, n.60, 699-700.
d., 700-1. '

Cf. Menzies J. in The Queen v. Anderson; ex parte Ipec-Air Pty.
Limited (1965) 113 C.L.R. 177, 220. -

Becker's case, op eit, supra, n.60, 701.
1d., 704,

Sullivan,. op ett, supra, n.ll9.

d., 4.

Chan, op eit, supra, n.1l%, -3-4.
Thid., 24 (emphasis supplied).

H.C.F. case, op cit, supra, n.1l00, 9.

The decision in the H.C.F. case, 1.



-

4., 18. e
Taylor, 0p ¢it, supra, n.64,

-

'Becker' 's case, op eit, supra, n. 60, 699.

C e g. Ch:.m ops cit, supra, n.119., 3 and Salazar, op vit, supra n.12l,
&. .

Pearce; o;; cit_, supra, n.43, 2{)7—8. - - .

- Hessz; op elf, supra, n.ll6, 9; Keane, op cit, supra, n.75, 3. -

-

- Op eit, supra, n.31. . -

T e

Iéa 10. . N ' - -
Op. czt supra, n.75. o T '

_ e.g. Smithers J. in Re. Sulllvan am‘l M:Lnister for Imm:_gratlon and
© Ethnic Affairs, op oit,” supra, nv1l9, 3 : "If the tribunal
. dis'mot.satisfied.that-certain recommendations should be made
"and the matter remitted for reconsideration ... them it ought
© to-affirm the decision in question'. See also Brenman J. in
. the H.C.F., case, op cit, supra, n.100, 18.

-

i0p. 0tt, BUPrd. maTh.: o e 0T o

.8. Re Ladubirm, op oit, supra n91 ﬁe stsm op eit, supra, n.
AET. 77. /%0012 2 Decembeg l§ g, oF . prd.

A.A.T. 77710012, 20 Decémbor 1977._;_ e
Id., 4-5. R -

Tobin, op eit, 's'upr&, n. 102.and Upton, op’ czt, Suprd, m. 104.-
Grolien, op C‘Lf; supra, n.85,

Ladybwd op eit, ‘supra;. .91, 10, Becker, op czt supra, n.60, 9.
MeHattan, .op eity~supra, n. 63 B T .

Op eit, supra, n.85.

Id., 7

Serecen, op cit, supra, n.7l. .

Ag in Sussan, ép oit, supra, n.151, 3.

H.C.F. case, op'cif;, supra, n.100. '
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PR

SCHEDULE OF A.A.T. DECISIONS WITH REASONS :

" ¥-JuLy 1976 ="31 DECEMBER'1977

P U S L T Ut DAL TN - . *

DATE & - - " STATUTE & NATURE OF :

TRIBUNAL PARTIES™ | PROCEEDINGS . DECISION

. cekdT Ty 1 cJ )
12.11.76 .RQ ﬁdams and The Tax . a 1aﬁ ssessment.ﬂct X Declslon of the Board
Pres. Agents 2 »B'oar&'” Ty J. 2) l 3x5 i Hl_ LIS ] 1111, .:-..:_v Lot
- Lo 1.
.o . = -

16.12.76 Re..Ladybird Childréns-- Cugtoms Iursz Aet 1966. "+ Demand for customs

Pres. Wear Pty. Ltd. and  First Schedule. . ... -. © duty reviewed and

+ 2M Dept. Business -& /' Applicatfon:fgr review of proper duty determined

X Consumer. Affalrs <517 classificationof Garments .

- L al3. . _for Customs purposes.

27.4.,77 Re Gissing Distrib—*uﬁ.».customs fﬁﬁzfﬁbAct 1966 :+f "Demand reviewed and

Pres. utors Pty. Ltd. - Application for review of proper duty payable

+ 2M and Dept. Bud$iness 'clasélfiéation of garments * determined

& Consumer Affairs “fi“r pnrgpses“of ¢ustoms el CaoL
. | ‘ duty.““ ¥

27.4.77 Re Osti Holdings Ltd..:, : Customs Iurtff Aet 1966 - X Decision dffirmed.

Pres. and Collector of Application for review of

+ 2M Cugtoms (NSW) clagsification of "bed-
spread" for purposes,of v
customs duty.

15.6.77 Re Tobinand Dept. of dir Navigation Regulations J Decision set aside and

Pres. Transport R258(1)(c) in substitution furthe

+ 2M Application to set aside decision that no actio
decision suspending an be taken in respect of
engineer's licence the licence.

16.6.77 Re Uptonand Dept. of Air Navigation Regulations < TDecision set aside and

Pres. Transport R258(1) () in substitution

+ 2M Application:to set aside decision that no actior
decision of Regiomal be taken in respect of
Director the. licence.

6.7.77 Re Grolierand Aust. . Postal By-Laws X Decision affirmed on

Pres. Postal Commission Sub-paras. 177(1)(a) and different grounds:

+ 2M {e) and 179(3) :

‘ Application for review of

refusal to pay compensation
for lost article -

6.7.77 Re Beautiful Day Pty. Customs Tariff Act 1966 X Decision affirmed.

Pres, Ltd. and Collector Application for review of

+ 2M of Customs (Qid) classification of garments

for purposes of customs
duty



9.10.77

9.10.77
M.

 PARTIES

STATUTE & NATURE OF
PROCEEDINGS

DECISION

Re Sapphire & Opal .
Centre Pty. Ltd.
‘and Bureau of
Customs

Re Becker andMinister
. for Immigration &
- Ethaic Affairs.

r"-f"‘Ri?_-}i{el‘l.’:tult (Aust) Ptyl .
: Ltd. gndBureau'of"
Customs

‘Re Bos andDefence
Forces Retirement .
& Death Benefits
Authority (DFREA)

- -

Re Design Centre and
Coll. of Customs
(5.4.)

Re Hood andMin. for
Immigration &

Ethnic Affairs

Re Sullivan andMin.
for Immigration
& Ethnic Affairs

Re Keane and Aust.
Postal Commission

Customs Tariff Act 1966

* and Customs. Aet, 190L.- -

Application for review of

. demand for customs in
respect of certain items of

gold jewellery . -

Migration Aet 1958

ss. 6,8,13(a) -~
Application for review of
décision of Minister and
revocation of order for

. deportation

o e,

Customs Act 1901

s.154 o -
Application for review

of demand for customs
duty pald on certain. cars

Daefence Forces Retivement
& Death Bemefits Aet 1973
Application for review of
decision of Authority re-
classifying the applfcant
for invalidity from

Class B to Class C

Customs Tariff Act 1966
Application for review of
classification of "stove"
for customs -dity

purposes

Migration Aect 1958

s.13 '

Application for review of
Minister's order for
deportation

Migration Act 1958

8.13

Application for review of
Minister's order for
deportation

Postal By-Laws
Application for review of
decision rejecting claim
for compensation

V/

‘Review of decision

and determination of
dutyy although at a

higher, not lower "

level.

Recommen&étion that -
deportation order be
revoked. Matter
remitted to the
Minister for re-
congideration in
accordance with
recommendation.

Proper duty payable

" redetermined

Decision affirmed but

% invalidity increased
from 5% to 15%

¥

Decision affirmed

Decision affirmed

Recommendation that
the deportation order
be revoked and matter
remitted to the
Minister for
reconsideration

Applicant failed to
present evidence.
Decision affirmed



-

-3 -

STATUTE & NATURE OF

DATE & _ :
TRIBUNAL  PARTIES - "PROCEEDINGS ~ . DECISION

31;10.72 Re Chan ané Min, .for ~Migratzon Act 1958 V' Récommendation’ that
D.P. - Immigration & 8313 o = deportation order be

5,11.77
Pres.
+ 24 .

8.11.77
S.M.
+ 2

15.11.77
Pres.

17.1L.77

Pres.

29.11.77
S.M.

+ 0
by B2

+ n
RER
-
-t

1.12.77
S.M.
+ 2M

Ethaic Affairs

Re Sullivanand Dept:
of Trangportuoa -

Re Peebles and Depr.
of Tramsport

» Re McHattan and Bureau

of Customs

Re Serecen and Min,
for Immigration
& Ethnic Affairs-

Re Keevers and Aust.
Postal Comm.

Re Ross and D.F.R.
D.B.A.

Re Smocker and D.¥.R.
D.B.A.

Re Okell and D.F.R.
_D.B.A.

Appllcatlon for ‘review of -
order for deportation-

Air. Navigation® Regulations

and  Orderg?’

A

Appliéatlon for teview ‘bf
refusal-to grantial -4
commercial” pllot licefice
eLEiI T T

Air Navigation Regulations
and Orders

Application for review of
refiisal to grant a student
pilot s licence
Customs Aet 1901
5.167(1)

_Applicatiocn fot-.review of

a ‘demand £0E’ érstoms duty

. on importedfabrics v u-

Migration Acti1958

Application for review of
deportation decision” ~
Postal By-Laws 177(3}
Application for review
of decision of Delegate

rejecting.claim for
compensation

Defence Force Retirement
& Death Benefits Act 1973
Application for review of
disability

Defenze Force Retiremant
& Death Benefits Aet 1973
Application for review of
classification

Defence Force Retirement
& Death Benefits Act 1973
Application for review of
classification

revoked and matter
remitted to Ministern
" for reconsideration

X Deéision affirmed.
Reversed on appeal by
Federal CoGit.” See
(19787204 EL R, 323,

X The applicant is not

a person whose
interests are affected
and ‘did not validly -
institute proceedings
for review of that
demand

¥ No jurisdiction
(decision antedated
the Act)

X Decision affirmed

v Disability reviewed and
increased 25% to 30%
and applicant
reclassified Class B to
Class C

X Decision affirmed

v Applicant's incapacity
redetermined and
reclassified as Class A



PARTIES

‘, .

STATUTE & NATURE OF
PROCEEDINGS

DECISION

N

A_.Re England end Aust.
. Postal Commission

*

- Re Companion Prty.
Ltd. and Bureau of =
Customs

;27 Re Sussan{Wholesalers)

Pry. Ltd. and’
Bureau of Customs

- Re Harper.and Dept. of ..

Transport -
'

"

Re Grover and Dept. of
- Transport:s

Re McKewin and Dept.

of Transport

Re Salazar and Min.
of Immigration &

Ethnic Affairs

Re Hospital Cont.
Fund of Aust, and

Minister for Health

Postal éy-Laws 177
Application for review of

.refusal te pay compensation

for damage to item posted
by registered post

Customs Tariff A2t 1966
Application for review of -
classification of plastic
coplers. for customs duty
purpﬁses~-v

s

Customs iartff Aet 1966

Application for review of
classification of garments
for customs: duty purposes

—

Air- Navigation Regulations ..

and Orders -

Application For review of
decision.to refuse to
grant commerc1al pilot s
llcence : 3 -

Air Navtgatian Regulations,
and Orders <
Application for review of
decision to refuse to
grant a student pilot's.
licence

Air Navigation Regulatzons
and Oaders

Application for review of
decision to refuse to
grant a student pilet's
licence

Migration Act 1958

5.13

Application for review of
order for deportatiom

National Health Aet 1953
5.78

Application to set aside
decision of the Minister
refusing to approve
changes to the rules of
the applicant (lncrea51ng
contributions).

v

Decision affirmed

Demarid reviewed a;d
proper duty payable
determined

" Decision affirmed

Decisien affirmed

-

.

Decision affirmed

- . 't,‘?‘? ey

Decision affirmed

Decision affirmed

Decision set aside

and in substitution

the Tribunal approved
changes in health fund
contributions proposcd
and remitted the matter
of approval of other
changes to the Minister
for recomsideration




