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. Hom. - Mna Justlce M D Klrb
1rman of the Australlan

and HumanltarlanhAffalrs ln the Offlce of the Secretary of

State: Pre51dent Carter has taken the‘movement forward.

It is now a majon element in the Presideﬁt's'foreign policy. -
_Presiﬁent Carten asserts_therright to "speak out opeﬁly.
when we have a concern about human rights wherever abuses
occur”. In Britain calls are made by Members of the House
of Lords for the introduction of a Bill of Rights to assert
énq protect human rights in a new way. In Canada, New
Zealana and in Australia steps have been taken or are being
taken to establish Human nghts Commissions to scrutinise
the compiiance of local laws with the intermational standard
of human rights. Other spec1f1c 1eglslatlon has been
introduced and major reforms of the law are under scrutiny.
In some of the Australian developments, the national law
reform comm1851on has been assmgned a speclflc part. The
purpose of this paper is to review Australla s action for
the protectlon of. human rlghts, to identify some of the
controversies that must be faced and to suggest criteria by
which action for human rights can be distinguished from

windy rhetoric.



It is not‘fbr‘mérszfalk of ﬁuman'fights'develOPmentS"

beyond Ausffalié. But the: lessons we .are learnlng -here
and -the de’bé‘t_ ¢

-'the economlc “and polltxcal igsues whlch ére 1nevltably bound

-up in: any reallstlc dlSCUSSlon of human rlghts in actaon.

‘_The aémand for
' "'".15 1lke1y

1ncrease and mlnlmum sfandards of economlc and stLal wellbelng
- dre establlshed

1

If this tale of our Australian experience seems
parochial and if our triumphs and disputes appear on occasions
to be minor ones it éhéuld-always be remembered that for all
the faults‘of our soclety and certain deprivations of quite
sizeablé minorities in it, the ordinary citizen can enjoy in
Australia a generally quiet and relatively contented life. In
a-climate, the debate about humaﬁ rights often assumes a
low pricrity as attention is given to the more pressing ‘
concerns of government. It would be wrong €0 say that the
Australian search for ‘human rights is in the forefront of

" the national consc;ousness. But it would be equally wrong
 to.ignore the moves that are afoot to right specific wrongs
" in our society, inéluding by reference to the notions of
human rights. .

1. H. Storey "Protection of Human Rights =~ Alternatives and Options" in 4
Human Rights Commission for Australia, 14 May 1977, mimec 21.
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CONSTITUTIONAL GUARANTEES
Tt ‘would not be true to say that the Australlan

_ ”CﬁnséitutlonA1s-smlent=ontthe'xssue of human rlghts. But
+-. it speaks with a muted voice. Two apparently. important
'Fgﬁafanteég have been so interpéete&“by the High Court_of
Australia-as to ‘have.a most C1rcumsc31bed application.

For example,-the prOVLSlons of . &. 116 Of - the Consfltutlon -
forblddlng the ‘Commonwealth firom maklng any-law for
establlshlng*any"rellglon or—for 1mp051ng fany rellglous

_”: observance or” for prohlbltlnthhe free éxercise of any
"?féiiﬁieﬁ*prbvea & ‘puny “weapon ‘diringithe last ‘War.when the
pressures of wartime “saw a conflict bBétween. percelved
.aeceSSLtles and- the desirés of~a small and unpépulan. '
religlous et 2f~—L:th=3WJ.se, the guarantee in s.:80 that the
Trlal on-indigtment- of - any offence against’ Ehe law of'the'*-
Commonwealth "ghall- be by jury" haSi%een ‘quite simply
c1rcumscr1bed’by “the- Cémmonwealth llmltlng the riumber of

- gfiferices’ Which abe trlable ‘on. indietnent The ngh Court |

upheTd=the: contentlon that desplte”lts language, 5.80 -

~" carries. Tioh 1mp1xcat10n that any offences'mpst be made”

- e -
wr . . 5

indietable.’ e v e s

- . -

_ indeed, the.cnly provision in the nature of a
"fundamental guérantee" in our Constitltion to have: been
given significant effect is that found in s.32 which
guarantees the absclute freedom of trade, commerce and
intercourse among the States. The provision in s.%l that no
adult person shall be-prevented from voting at elections
for either House of the Parliament of the Commonwealth is
limited to guaraﬁteeing such persons only such a right as
he has or acquires in State elections. Attempts to flesh
out, the voting provisions te accord rights to young peopleu
or to ensure roughly equal electoral boundaries” met with
little support in- the High Court of Australxa. The Australian

2. Adelazde Company of dJehovah's Witnesses Ine. v. Commonwealth (1943) 67
C.L.R. 116.°

3. R v. Archdall (1928) 41 C.L.R. 125, 139.

4. King v. Jones (1972) 46 A.L.J.R. 524,

5. Attorney-General for Australia (ex rel. MeKinlay v. Commonwealih) (1976)
50 A.L.d.R. 279.



Constitution?:a3séméWHéf$curious and interésfing document,
is s;ngularly deveoid of therhigh. Boundlng “language normally
to be found+im-a constltutlonal 1nstﬂumenfknowaday9 ‘Tts
terse‘prose~has;attracted-terse‘and,-fnequently,-highly
literal intebpretat?on..‘Théré;$5“nothinéiheré;of the
self-confident  language -used by -Jefferson: when:designing
the Billaoﬁ;Rightstappeidedftoafhé?Américaanbhstiturion..

-Con51deratlon was gEVanfto “the - 1ncorporatlon ~ofs 4-Bill .of

by éur*fgundlng*fathers‘for'two maln'measmnsh :
placayuthey“consLdenedvxtﬁamapproprlaﬁe*"= :SYStemmoﬁ"“

' :pard-iamentary: democracyhunder-the Crawn~ The.; best. guarantee |

of .peopleis freedoms. was: 40, be- found s1n the_pommcn law, a R

5
responsa.ble “PayTiamentidnd jan and%PQ{ldﬁu Judzzc:.a,ry. T

P0951bly m@re lmmedlatelﬁ‘relevant waSvthe fear that a: Blll .

of Rightssmight have: prevented dlscrzmlnatory laws- aga;nst

Chlnese and:. other mmnormmywmaces & Ib‘WLLL bémremembered
thatrat-took -ona-—of - therfew auccessfu

) ConstltutLOHQLn lgﬁ%ptqhamltdbha eganaxlyewra @nences to-

wamenam it

_-_:1 T et -

It is unusual, buf not unique,'f;f a national-
Constititicn to be .devoid of specifie peference to civie
rights. At the last count of 147 national  Constititions,

108 of them contained provisions équivalent %o a Bill of
Rights.- Thirty nine contained no such proviéions. It must

be saild, however, that of the-108 the great majority are
countries inwhich human rights that we regard as important
might be considered pbeéarious or even lacking in general
respect. There is no doubt that the written Bill of Rights is
no guarantee of the respect of human rights. This much is
clearly not in dispute. It is alsc undoubtedly true that

real respect f&r civil and political rights depends on civic
attitudes, traditions and.history,as.much.as ypon the economie

6. -Storey, Z1. : o
‘7. From ss. 51(xxvi) and 127 of the Constitution.



ac%dﬁgnalféady feferred to.- Despite all this,. there is a
dcali movement in Australia for the-establishment of ~ .. .

talﬁ'constltutlonally guaranteed rlghts, enforceable at
behest of &n, individual c1tlzen The movement takes..

‘shment from the way in which the ‘United States Bill of

; hts and other congstitutional guarantees. have been .-

forced by the Supreme. Count. of . that. couﬁtry.g One major' - -
oli ieal- par+y,.the Australiah Labor Party,  has.in ltS .

the 1ntroductlon into-: the—Australlan ‘Constitution

a Bixl. of nghts.~ The Gove%nment 5 apppoath is to establish

olltlcal 11neup on .

:»he opp051te of that

Another

flsham..

ST We 1nher1ted our legal system and. many of our 1egal
-iattltudes from Britain. It is worth pazusing for a moment
'to;rgcount ‘at least the major themes in the Australian debate
for: and against a constitutional Bill of Rights. Opinions

- have ranged from passionate support of the notion to
fdisbelieving opposition to it. It is said that we do not

. need it. That the enforceable protection of our human rights
is.to be found in our system of representative and responsible
government, our independent judiciary, a free:pness and our
legal‘tradi‘tion.9 The fear is expressed that the incorporation
of vague and necessarily general statements of fights will
lead not only to uncertainty but, by their very definition, to

- 8. 1In his Hamlyn Lectures and, more wxecently in the annual Minority Rights
- - Group Lecture on "Rights and Obligations in a2 Plural Society”. Reported
The Times 17 Wovember 1977, 1.
9.7 R.J. Ellicott, "The Commonwealth Government s Proposal" in 4 Human Rights
Commission for Australia, 5,



a limitationvdpon:ournrights.andtlibertiesg%9 What. is a
 minimum will- become the maximum: Furthermore, the judiciary

will*assume'anbunacdustomed‘Fdie"and:be-requireﬁ-to flesh - .

out. the: generalities ‘of the, Constltutlon, “thereby -assuming

"the mantle 6f Llegislators. ll

iiThe? frank politicisation of
the - jud101ar§lw1ll -diniinish~its. author;ty cand respect. .
Radlcals‘p01nt ‘to-tHes falrly-unlfgﬁm-bagkgrpunQJanduIrqihing

of judges'Hﬁdﬁaﬁewinbﬁinédrto-pvefef-ﬁhe*wisdam-of,:-

: léﬁiil&fof%ﬂtd”fﬁé*"?en ‘eonsgpvativésprejudicest of .thex

. jud1c1ary" he falth 1n judges‘ 5 féshicn enforceable rlghts

'aTty = Top thosewthat«p01nt X@ - the Amerlcan COnSultutIOH,

reﬁentlj, was the COnstltutlon used to assert -the rlghts of

the coloured minority and then, SO 1t 1s sald only when

-

the whole community had come round to a ready acceptance of

suchvreforms—"lq

Oppofients ‘of the Bill-of Rights Movement
in Australia condemn the moves as pOlntless, irrelevant and
posalbly dangerous self-indulgence. What is needed, they
say,. is not the vagué statement of general rights but
specific and enforceable legislaticn. that will work. We are
told that we can look to responsible and responsive
Farliaments to do the job.

."The government is committed to preserving

human righfs in this country. It does not,

however, ‘agree that it is necessary to haQe

a Bill of ‘Rights in order to do so. ... In

10. Storey, 22.
11. Storey, 23.
-12. Ibid. . !
13. Ibid.

14. Loc eit.



the. government!s view ‘there should be

_ a case by.case appreach to human.rights,
7.0 .o .7 This appreach woul&.deql%w;;h;areas

where human rights in Eusfrélia‘are not -

-

LE

. basically recognised or which need “
- . .eclarificatien. or cod1f1cat1on or would .
deal. with instances” where~1t is. Lo .

demopstrated by the complaints of

%-f%umlnﬂ;vxduals that- existing: laws or - . -
L ‘practices failed tp;observerba51Crhuman. B
‘-3a%r¥ﬁ%dw‘righxsﬁf-?pguQrimiﬂaI@Inq;@;igaxipg:gill .
'ﬂ;w,Y_-is-auclear indigation.of. tﬁe'éovernment s
attigude. . The. prlvacy reierence to. the

Law, Reform Comm1351on is . anotherv 15

' and prefgrably censtltgtlonal statement Qf‘TlghtS attracts

rmany ardenﬁ~supporteﬂs. Some* of them put .the opp051tlon dovn

_to nothlgg more than "1ntellectua; paralysis® of the
traditionalist legal mind.lsh They point to the vulnerability
of Australians to incréasing concentrations of arbitrary
power, whether in ‘government, business or individuals. The
theory that Parliament will step in to protect people's
rights is assailed as a myth. - It would be all right if it
worked; but it does not. It assumes an independent and
eritical media, an active and informed electorate, politicians
who are responsible and responsive to electoral needs,
Members of Parliament whe are prepared to fight against
Party pressures and minorities who are well ofganised, articul
and persuasive. Short of the Millenium, we will not have all

of these and accordingly, if we are to give legal protection

15. R.J. Ellicott, Ceommonwealth Parlimmentary Debates (H of R) 1 June 197
.2292. Second Reading Speech on the Human Rights Commission Bill.

16. F. Walker, Legislative Foundations of Human Rights - The Problems of
Distrust and States' Rights, in A Huwman Rights Commission for Austral:
27.



whare 1ncreabln51j 1t is needed e must arm the judiciary

with new wbaponu.”; The Judgbs can be tru ted not to

FE = S A - e tam

exceed proper functlons, part;cularly glven our judicial

ke e

tradltlons Lssentldlly what we mﬁst do 1s to afford them

general prlnclples to, whlch they can appeal to deal with
The truly unacceptable and outrageous cases i.e..those

instances, where legal 1n]uétice has been allowdd' to p;rpefua*e

by Parllameﬂtary 1ndif}éréncé; adnlnlstratlve complacency
and JUdlCJal restralnt i7q

B

The ‘facility of a Bill of Rights

could, as Mv Trudeau has suggested,s“w1thdraw certain

PR SRR B o L AN CaR AN AT, AR

sub]ects from thé_v1c1531tudes of pol Llcal controversy,

A e e R A S et o B gk R

place them beyond the reach of mlno“ltlesaand 6fflc1als,

asuembly and other fundgnental rlghts:

outcome of no electlons“

GLNLRAL LEGISLAEION

. As is wellknbwn there are means, short of 1ncorporat1n
a Bill of Rights in the Constitution, by which legal
pfotection can be secured by general legislation. In Canada
which has a federal system and legal tradition similar to
our own,'the Pérliamentlin 1360 passed an Act for the
Recognition and Protection of Human Rights and Fundamental
Freedom. The Act declares certain rights and freedoms which
are specified and provides that every Act of the Federal
Parliament or'Regulation made under such an Act shall, unless
éxpveSSIy declared to operate notwithstanding the Bill of

Rights, be "s0 construed and applied" as not to derogate

17. Walker, 28.
18. P.E. Ttudeau cited by L.F, Bowen "Will a Commission be Effective?"” in
A Human Rights Cbmmzsszon for Australia, 9 at'13,

g~
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-

freedoms.

iand'Opp051tlon.

) ;aPOSe out of the ashes of the. Sedond WOrld«War.

wudlstlnctlon

ffom‘optéﬁthoriﬁe derogation from the declared rights and
This legislation was passed during a- period of .

Conservatlve Administration 1n Capada. It was a major

‘arvicle of. falth of Mr. John Dlefeanker, both in Government

It has secured-universal;ﬁolitical ‘support

in Canada. The judicial reactiop to it has been patchy .

hut more rccent dec131ons would apvear to lndlcate that
the 3ud101ary 15 learnlﬁg to llve with . thlS new creature.

: . ,.-’ . A_’__'_V

19

LR

- Meanwhlle, tle 1nternat10nal communlty has moved
quif‘ rapldly K the” constructlon ~of international statements

bf enforceable human rlghts. :&~say nothlng of the moves
or in other reglons._ Undoubtedly, the Gorldwide -

,ln Lur0pe2Q
'moves for the expre551®n and" protectlon of human rlghts

The United
atlonq Charter itself speaks in its, preamble of "fundamental

ihuman rlghts" of "the dlgnlty and worth. of .the hLman
'person" v nrtlclé 1. en301n$ “the Members to. -promote ‘respect -

The Charter wis- ain turn‘reflected in. the

:Unlversal Declaratlonﬁof Human'Plghts. Later Inteéfnztional

Covenantsmwere prepared, designed to give teeth to the=
earlier general statements. The most imporfant of these
Covenahts'is the International Covernant on Civil and Political
Rights. ' Australia, with a delegation led by Attorney-
‘General Nigel Bowen, took an active part in the 1960s in the
negeotiations which led up to the conclusion of this Covenant.
Sufficient numbers of States having ratified the Covenant

it has now come into force as part ¢f international law.

It was signed by Australia on 18 December 1972 but has not
yet been ratified or subsecribed to by this country. The
intention of successive Australian Governments has been that
we should ratify the Covenant and, within our constitutional
arrangements, do what is necessary to provide for its

enforcement in this country.

19. W.N. Tarnopolosky, "The Supreme Court and Civil Liberty™ {(1976) 14 Alb
L.Rev.58; N. Lyon, The Central Fallacy of Canadian Constitutional Law
(1976) 22 MeGill L.J. 40.

20. Cf. G. Triggs "Prisoner's Rights to Legal Advice and Access to the Co
The Golder Decision by the European Court of Human Rights" (1976) 50

A.L.J. 229.-

;for "human rlghts and for fundamental freedomb for alil wi ithout



Durlng the Labor bovernment, the lunan Rights Biil
217 o -
The

Bill, by clause 6, prOVlQEd for approval To be given‘to

1873 was 1nt“oducud by ALtorney Cenerdl Nu“phy

ratification by Aug tralla aof the Interndtzona] Covenant on
Civil and Political nghts (as wcll as .the COnventlon on
the Political ngﬁts of hoﬂen). The Blll purported to

22

bind Austrdlia "and, each State". It set out 1n its

-c]auses Jubstantlally but not \actly, ihe prov;s;on& of
- /the International Covenant T Iy then Lstabllshed certain ‘
machinery for the enforcement of the rlghts tatcd in generae-

terms.*ihls machlnery lneluded a human‘nghts Conm1551oner ]

with powers of conc1lla.1on and,

ERR N 4

tlmately,;access “to the

federal ccurts fur enfcrcement It alSo prav1ded for an,

‘Australian human nghts Counc1l and varlous cther. machlnery I

L

provigions. The Blll lapsed w1th the dlsrclutlon of the .. -

Parliament ih.mid. 1374.; It was nevér re;ﬂtroduced.iflfu
engendered. much heat .and, passign durlng its, short life. It

‘waé;aitecked byu;hgpqhmepl;the,AustraZzan Medzcal Jourral

Bir Pobertrvenziesbapd'the_ _ stice, of. Vlﬂtorla aho,r

*on of Governor, wrote -

'trltlLlSJng 1ts terms and
24

a 1etter to Lhe btatg AttOrn

purpose. %3 Neealess to say, 1t had 1ts suppor'tcr'c

The
arguments need not be recounted as most of them have already
been listed above. The guestion of,the Commonwealth'

power under our Constituticen to pass legislation in such
general terms, even under the external affairs power, was

hotly contested by .certain of the States.

Following the change of government at the end of 1975,
the incoming Adﬁinistratiqn showed itself equally keen to '
ratify the Internaticnal Covenant but more prepared to do so
aftep consultatien with the States. . It was hoped that this

consultation would secure a bread national agreement on human

21. Cwmnonwealth Parlzamentary Debates (Senate}, 21 November 1973, 1971.

22. (Clause 5(1). .

23. As reported in The Age, 1 February 1974, 3.

24, G. Evans."An Australian Bill of Rights”" (1973) 45 The Australian
Guarterly 4. Dealing with the general arguments for Bill of Rights.



"

-irlghbs and participation. in genevdl national .dchinery tor

The result was the Human Rights
This folIOWed a Canddlan and Neéw

25
chelr enforcement.

Comm;ssxon Bill- 197?
‘ELealaQQ detision to establlsh a Human. nghtS-Commlsslon_
"ensure thaL-Commonw;alth

The

'major purposg of the Bill was to
"'and Tenrltory laws, acts and pract1ccs=conform with the
-‘Interﬂatlonal Coyendnt on Civil and’ Polltlcal nght?".zs

" The- Bil1l establlshes a Human nghts Comm;ss;on comprising
--between six and:ten members. The functions’ @f. the
fComm1551on include the examinatisin of.enagctments (or when
lnequgsted 1o do 50 by the Nznlster, proposed enactments) -

'"for the purPOSe of ascertamnxng whether -,

'the enaetments Cr proposed enactments are®
or would be 1ncon51stent w1th or contrary.

Io the rlghts and freedoms*reeognased in

.o the’ [Internatlonal Covenant on. Clvll and

. Poditicad nghts] ' (Clause gldy. -
'lhe Comm155lon may. also lnqulre 1nto acts and. pPaCtheS and
1sugge5t actlon fhat should be taken tp comply. with the,
_pfovlslons of ‘the Covenant.‘ Furthermore, 3t has general -
feéearch and-educational functions. Clauqe 503> empowered
“the Comnlsslon to inquire into and report upon a complaint
__m&dé-ih writing.by a pabticular iﬁéividual The limitations

"of the Commission are clear and are acknowledged It is
11m1ted to Commonwealth laws. Its functions ara.limited,
upon complaint, to inguiry and report. It has no means of
.1-,providing specific relief. It is in short a Commonwealth

“monitor 6r "watchdog".

The hopes for participation of the States of

. "Aﬁstralia appears to have come to nothing. Mr. Ellicott,
“;lllntroduc1ng the Bill,explained why :

) "Consistently with the notion that the
Commission should be established as a joint

25, Elldicott, C.P.D., 2292.
26. _Ellicort, 2291.



Commonwealzh-State vehture, I proposed.

_that.the Coemmission,should be subject

-

to. the_ dlrectlon of a_body called the. 
A i Human nghts Counczl in relatlon o,
that part of ltS wark that: related to,
- the examlnatlon of Statc and Ccmmonwealth

laws»and practlceai I proposed thaL the -

Coungil should be“erpowcrcd to~la

of State -t well .as, Commonﬂealth members.

,Accerdlngly Ihen&apayg beqngg'scu 510ﬁs'

antlclpate that further dis¢u551ons w1ll be
- _sheld qhortly". However m0§; of the States.
. - have 1nd1cated that, at thl$ Stagg.they

Vwbuld not-prepose. to JOln 1nma 5cheme Lhat

lnvolved funptlons relaxlng to Suate

 legislation,gnd, State, practices being
vested in a Commonwggith_Qommiésion.- Having
regard to these discussions the functions
in the Commonwealth's Commission as sét out
in this.Bill will be limited to Commonwealth
and Territory laws and practices..”z7

It seems that discussions with the States are contin_uing.28

‘The Bill, like its predecessor, lapsed with the dissoiutioq

of the Parliament. It has been promised for reintroduction
and there is some suggestion that it will be_reintfoduced
in-aldifferent and more vigorous form. Time will tell. It
seems unlikely, in view of the comments of some State law

of ficers, that the States will agree to participate. The

27. Ellicott, 2292-3.
28. Ellicott, 2292-3.



Vlctcrlan Attormey-General “put it thus :
"Objectlons to such a proposal in the
. context-of a federatlon such.,as Australia.
,J_n-: : mlght be that it. creates one body answerable
‘ to ORe government with the responsibildty .
... of overseeing the activities of seven . -
- 'pa;liaments and governménts. - This could -
' "be:Jcen-aé an intrusion . upon deﬁocnatig :
. processes of the governments who do not
-partlclpate in the formatlon 6f the- -

. 29
Commlssxcn" T oo

: Neverthuless ;
‘ ""In the Austra;lan context i would.be
best for'the,Commqnweelth.and the States

.

to aet together -din a spirit of co-operation Y

Sk to achieve 'for the Australian .citizen -
"ﬁfoteétion“of their-civii'and political
-rlghts but: ultlmately thiose rnights: tan . :
.";} " only be. protected” if the ‘community 13 L ‘ o
. determined-to-see that they will be proteete 30 -

~ Critics of the Bill in the, Labor-Jhrty have condemned it -
“as "almost totally 1neffect1ve" 1. Zhd "window- dre531ng 0 32
Nevertheless, they. have generally welcomed it whilst
promising to do.more. It is there that this debate rests

and we will have to wait for the nex% séssion of Parliament
to see the final form of the proposed Human Rights Commission.
“ It should be said that the Canadian legislation has now

been passed and the Capadian Human Rights Commission establishe

The only successful incorporation of the International
Covenant in an Australian statute is to ke found in s.7 of
“the Law Reform Commission Aet 1973. When that Act was
under consideration by the Senate, Senator Greenwood proposed

the incorporaticn of a new clause. His.proposal was agreed to

29. Storey, 23.
30. Storey, 25,
31. . Bowen, 9.

32. . Bowen, 12,



by the Gevernment and it became section 7

"In the performance of its functions, the

Commission shall review  laws to:which this— -

Act appliesy and.eonsiderhpropoéais,-with_“

a view teo ensuring -

(al

e

that such laws and:proposals do .not- : -
trespass unduly on persconal rights

) and llbertles and  do- not unduly make,

.the rlghts and. llbertles of c1t1zens

upon admln;s;ratlve'rathe:

laws and propcsals are . con81stent with
the, Artlcles‘cf the Internatlonal BT '
Covenant .om. Clv11 and Polltlcal nghts

ThlS provision has not, been regarded by the Law Reform

Commission as.a plous utterance

On the contrary,.lt 1s

a touchstone frequently used by it ln formulatlng lLS

33

recommendatlons.;. It 15 a spec1f1c sratutory duty Ati’u

could be expanded to a more general obllgatlon to -review..

leglslatlon, if no alternatlve machlnery were. establlshed.

3y b

Clearly it is de81rable that law reform 1n Australla should

have a clear. focus on the internaticnal mpyement_fop the

protection of human rights in the law. But a specific clause such

as this is no substitute for particular efforts directed

towards the enforceable protection of human rights. It is

to those efforts past and current that I direct the balance
of this paper.

PARTICULAR LEGISLATION

The

Australian Parliament wvnder successive gevernments

with different political outlooks has enacted a number of

laws that deserve attention in the context of human rights

protection.

Furthermcre, a number of Bills have been

33,
34,

The Law Reform Commissien, Alcohol, Druge & Driving, 1976, A.L.R.C.4, 1, 110

This was
Reform".

suggested by the author in "Human Rights : The Challenge for Law
The Turner Memorial Lecture, 1976 (1976) 5 Uni.Tas.L.Rev. 103, 117f
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introduced or’ arg promlsed and several 1mporLant and

felevant neferences ‘given-to the*&aw Reform Comm1351on. The

;spec1flcally,mentloned B i‘ v . -"h--"‘ ) - "

Ed

“

W

‘s;gnlflcantly to modlfy -and reform'famlly

. The Family Law Act was passed in 1975 . -

law.:in Australla and hopefully to- slmpllfy

:_1@5‘pnqpedurgswand-removewsome,atkleast,of . -
- the "bitter battles “that’ so often beset this

ared- of”litigatidn.- o

CArFamily Law Couheil has” now been appointed

to- revrew the eperdtions of this-Apt. As . . '

well, gteps are in- hapd_te secure the T _

establishgenf of af. Institute of Family E . .

‘Studies,, promised_by'%he Act,”in -order to :

‘ensure that the EEE& operation of the law in -~ - -

practlce can be.cbserved, to- promote : : -
'.-1mpr'ovement e T AT L e L )

Fhe Admznzstratzve Appeale Trzbunal Act was .

passed durlng the - Laber -Goverrment and the
Tribunal has been,establlshed during the

_present Administration. . It has begun its

operation and provides.an effective and-
impartial review of decisions of the bureaucracy,
including Ministerial decisions.

An Administrative Review Council has been
established under that Act and its Members
appointed. This Council has begun the vital
work of reviewing and reforming the
administrative laws and procedures of the
Commonwealth Public Service and of
Commonwealth insirumentalities to ensure that
they are fair.

In 1977 the Administrative Decisions (Judicial
Review) Aet was assented to, although its
commencing date has not yet been proclaimed.
The Act was itself submitted to. the scfutiny
of the Administrative Review Council. It
provides for wider grounds for the review

by judges of azdministrative decisions. It



simplifieéapnocedures that are-availabléx
--hereaerand -casts ﬁpon;theaburaaugracytﬁhe-.".
ebligapionwioqsiafe:reaSOﬁsgaﬂdn¢0_Supply:'
them so that. they:can be submitted to
judlClal SSCrULINY. ¢ . e .. .
#* The - Ombudsman lel,lntroducedsdurlng the. -

Labor Government wag- oarrled forward,

.~ . lmproved and flnally pgssad durlng the

present government.. Ihe fert Commonwealth

Ombudsman..; FnafeSﬁQr Jack Richardson, has

fotei iy waommenagd:; Wh Al 'e;has already
receiveq., hundredsnof apmpla;ntsiabout
bur@auqzrat_l,cﬁac*tafgm,a.tnd inagtiqne - vhe

* Draft legislation .has-been.-promisednen; the
reform, modernisaticn-and standardisation
of the .procedures-of Commenwéalth e
adm;@;ggrgggvggtggggpglaﬂ - Fhis,promise w111

ceneludeya«séniesﬁcﬁ_gnactments,whzchzare

. ...ﬁaségneiqtonéhgngg{ﬁupdamentally@thgbwm e
¥ ”citizen?sspe%ationshipawi¢h¢g@Mepnment-and h
- with,the -working .of ;theimachinery of. -

» governmment,.-There-is no dgubt that among the
relevant; moderh;chailenges'to human rights
is the growth in power of the government
sector. The catalogue of legislation just
mentioned is an atteﬁpt to ehsure the
supervision of govermment decisions by
trained and hopefully enlightened judicial
minds. The aim of the exercise is the
improvement of administrative procedures at
the counter by force of the superviéion

available on a citizen's complaint.

.There have been many other Acts that are relevant at a
Commonwealth level. Most notable of these is the Raeial

Diserimination Aet 1975 and the legislation on Aboriginal

. land rights. Also, at a State level, Acts have been passed

to strike down discrimination, to promote equal opportunities
and to advance the cause of minorities. Tolerance of

minoprities' rights is an obvicus feature of the human rights
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Emovement..Respect for the integrity of the individual human

being is at the heart of this movement.

= ..
= L

Among the leglskatlon whlch has_been 1ntruduced or
promlsed is the Freedom cof Informatlon iaw, first promised
“in the early days of the Labor Government and now 1nc1uded .
in the ‘election comeitment of Me Fraser This Blll w111
.follow United-States precedents “in permlttlng ‘an .individual _
qutlzen o . have acgess to certalnAgovernment information
relevant to the wquiﬁg of tﬁe ﬁaéhinery of democracy.
The-languagelof'the Bill,rand particularly of the exceptions
- to access .and the’ machmnery prov1ded w1ll be crltlcal The
early 1ntfoduct10n of thls leglslatlon has, beeﬂ promlsed

L : - . R : -

i $he government has also given 1mportant references

_ to the Law Reform Comm1551on requlrlng 1t to investigate and
;réport uport a number of matters thatsare spe01flcally -
lrelevant to the protectlon and advanCEment of -human rlghts
in Australia. Amongst these matters, currently under active

-study, are the follow1ng._ ,‘ - . -

L

-The‘provlsadh of 1egal protectlons for privacy.
The courts in Australla have held trhat there is
no general right to privagy- enforceable by thE‘
1aw.35 This decision is imtolerable in an. age
of blg government big business, the passion
for personal information and scientific
developments, including the computer, that can
feed that passion. The Law Reform Commission
has been asked to suggest new laws that will
protect people's privacy in the modern age.

& A new; uniform Defamation Act. The protection
of people from arbitrary or unlawful attacks on
their honour or reputation is specifically .
included in article 17 of the Covenant

Australia's defamatlon laws and practlces are in

35. Vietorta Park Racing & Recreation Grounds Co. Limited v. Taylor (1937)
58 C.L.R. 479. .




52 ’ : & mess. N The Law Reform Commission
: has alrgady made, tentatlve proposals TOo
: - ) 51mp11fy and unify the laws here36 Clearly
| o . “  they are crltlcal to str;klng the r;ght - .
3 : ' ' balance between freedom of - expre551on and a’
- ) ' free and vigorous press, on the one hand,
- and.respect for reputatlon, on the. other
* New.laws on.access to.the. courts. To
T, supplement +the steps: that have=already been .
_taken .to provxde legal a5515tance throughout
':Austra;;a,cthe Law quorm COmmlSSlon has-__,;;;g;

_ gqvgpn the "standlng" of cltlzens to tesl
' - _ the legality of conduct in courts of law.
g . ) ' glreadygﬁhgrggy Reform Comm1551on_has -

that w1ll,

T oa taxpayer ;nvoklng the laws of SR

‘ the land, 1nclud1ng the“Constltutlon without
) o hav1ng to ppove,someaspec1a1 flnanc1al«cr ‘Like,
1nterest in the matters at stake.37
s T * qu‘laws‘for-Aborlglnal Australians. An

important referénce requires the Comnission
to consider whether. some form of recognition
should not be given to Aboriginal Customary

Laws in our socciety. From the outset of!

colonisation, we have rejected legal pluralism.

The question now before the Commission is

| o whether it should reccommend the recognition

E of Aboriginal laws either by the courts or by

{ ' . some other means of legitimate authofity.

% There are many other matters before the Law Reform Commission,

y : as before its State counterparts, relevant to the advancement

;ﬁ 36. The Taw Reform Commission, discussion paper No. 3., Defamation £

% Publication Privacy - a Draft Uniform Bill, 1977,

. . 37. The Law Reform Commission, discussion paper No. 4., Access to the Cour
~ I, Standing : Public Interest Suits, 1977.



ﬁﬁéﬁlrigﬂtslifSebtion 7 of ouf;Aét ensures that in all
ecémmeﬁaéfigﬁg-wéuhust tesfjpboposals against the
eyion ‘of -the Covenant-- Making {he law‘simpler, more .
.1ghtforward, more acce351ble “and. more gust is the task

the Law Refprm Commlss;on It seeks to glve practzcal

H 'éRIMINAL"'i‘N"\héSTIG;(TION BILI; : THE LITMUS

A substande, by the present government. It became

'1m1na1 Investlgatlon Blll 1977 which’ lapsed with the
séclution of the 30th Australlan Parliament. When ‘he
ntroduced the Hufian nghts Comﬁ1551on Blll Mr. Ellidott
H tanced the Crlm hal Investlgatlon Blll as "a clear i
catlon @f the governmentrs attltude“ to the Protectlon
”uman rlghts. it is in truth a plece of leglslatlon whlch

‘addresses ltself spe01flcally and” in every ‘clause to the
Wughts and duties of . 01tlzensandpollce in the criminal

“investigation process.-.“
_ For those who assert that the proper way to protect
“human rights is to do so specificalily, by legislation passed
through the Parliament, the Criminal Investigation Bill
provides a litmus. The Bill has attracted much praise and
éupport Cne 1nternatlonal scholar has put it thus :

"About. the details of the proposals ...

people will inevitably dlspute. About the

need to take duties and liberties seriously,

‘however, there.can be no dispute. Few people

_can be expected to welcome increased formalities

and procedures with enthusiasm, especially

those who have to operate-them. Yet if this

is the price for the reintroduction of the

rule of law into criminal investigation, then

itlpﬁght to be paid".38

38. A.J. Ashworth, "Some Blueprints for Criminal Imvestigation" [1976]

- - - fnn




The Prime Minister, Mr. Fraser, speaking of the Bill at
the Alstralidn’légal’ Conventios in. 1977 aptiy deseribed
its purposes i v e :mKQ;'““‘ SRR T Y -
MThe basic¢ purpose’ of this Bill ..7 is ta
. codify and clarify the rlghts-'and duties of
citizens” and thefComm&ﬁweaIfHﬁPoIicé*When"
1nvolved 1n the process of crlmlnal

1nvest1gat10n This is an area in which there

i MEs been muchodi SéEiEfaétigﬁ;ﬁggﬁ%iderable
wrltlng, many proposais for nEEerm but nqt y
Tomdch leglslatLVe*aet1bn" 38

Here, then, ls positive” and-speCLflc actlon‘for ‘the« definition,

protectlon and enforcement of " &gpecific rlghts'L‘Gone~are “the.

. vague ganeralities and’ the brOad brush Here;_clause by -

PP

clause;'1§ithe”ﬁpeeifECLahd‘énfordeableil si”@f”rights'andi
duties ‘ofvditizens and: pollce idtas tlme~szt ‘eritical for

human vights, if we: take them serlously ”; ST -

T v Ceme ,4,.,

When he: 1ntrodueed £He Blll Mr Ellleott rlghtly -

said i ;;ge;;; Lo

P"Thls ]3:_].'L igta major measure of reform. .

] Althoughva=large number -cf - reports have been
produced-and many reforms proposed, I think
it is fair to say that this Bill represents
the most significant legislative dnitiative
in this field to be taken in the Commonwealth
of Natioﬁe at least sinece the last war and
probably since the establishment of medern
police forces. It comes to grips with a
whole variety of difficult issues upon which
there_has been much writing, widespread
dissatisfetion,  but little legiélative
action. ... [IJt represents an attempt by the
law to catch up with the developments of

39. J.M. Fraser, Speech to -the Australian Legal Comvention, (1977} 2 Cuth.
Record, 863.
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science and-technology and to call them in

‘aid, both of the police and of the accused,

in the process of criminal investigation. oo

But dbove.all, .t propeses that, these

advances whieh are now available should-be

brought to the assistance of the - -

. administration of justice 1tse1f"
' The 8111 translates the general language of the Internatlonal

) Covenant into spe01f1c prov1510ns. It does, so with "a full

:fknowledge of the tradltlon of our criminal justice system"

- Mr: Ellicott. "described his- irtention this way-.

“[The Blll] exemplafles the approach which

thls-government takes ln thls fleld. -Basic

ssQlsampleapbl;gatlons-and,pr;v;lsggs._ The *

-human: rights should mot be left in vague . .
' ggneral. terms. To Dbe, effectlve - they should
. beé-translated into: spe01flc, clear and - ’ -

' Bill _endeavours to do that"..’

- Among the -important. provisions.of the.Bill are many which are

cpi{icai for human rights 4in action. They-lnclude :
: ]

e

A person held zn custody is to be given &

specific rlght to be . assisted by'a lawysr.

Strict criteria are-to be laid down for arrests

" Without warrant and the taking of fingerprints will

only be permitted for identification purposes.
Restrictions are toc be imposed on the use of
force, including firearms, for the purpose of
arrests.

Safeguarding provisions are to be introduced as to

‘the identification of suspects by identificatien

parades and other procedures to ensure that
injustices are not thereby committed. _

To ensure that in the interrogation of persons
suspected of committing an offence, the rights of

~the suspect are not infringed and to reduce to the

minimum disputes as to the accuracy of records of
such interviews, provision is tc be made requiring
that such interviews be tape recorded or be conducted

in thepresence of an 1ndependent third paﬂty and
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reduced to writing or, if neither Of these

- courses is practic¢able in the particular
circuméfances,'a'writtqp';eCOPd of the -interview
be verified by aﬁ'independenf‘third:party as soon

as posglble»after 4t -is made. i %" .
* Restrictions are to be placed on.the questlonlng
of Aboriginals:exgept -in.the- presence of a
Yprisoner's friend" andon: the questioning . of

“persens not fluent in- Engllsh except in the

p“esence of an- 1nterpreten;'

e
o

Substantial: altepatlons ‘are- made to . the system
~of pollce ball, 1nclud1ng the spell;ng out of.

" oriterid-to-be- -applieds by the pelice.in making
decisions.as to.the‘gnantﬁor:reﬁusalﬁof bail; .
-provision is-alsc.toc be made entitling a person .

- :refusedrbail'hy;?hgtpbiiqe.to"appeal-immediately
to a:mégistrate; if»necéssary“by-telephone. )
*iLTEé;p@liﬂeﬁéréﬁioﬂﬁeﬁgivéﬁfﬁha-poﬁér to require

persons“fo“idéntify“theméelves where they may be
-igble. toasstst- -polficerin: 1nqu1rles bl p O relatlon to-
?fi an’ :§Efences amd atredlprbcal power 15:&150 to be

giveh .to c1tlzens-1ﬁfthoserc1rpumstances to
réguiréftheiﬁolide‘tomidentiﬁyuthemselves.
"% @eneral search warrants are to be abolished and
specific provision is to. be made for the granting
of search warrants,'detailing the situations in
which searches may be conducted without warrant anc
providing for obtaining a warrant over the
telephone. .
* In a prosecﬁtion for an offence, the onus is to
be on the prosecution to justify the admission of
evidence obtained in contravéntion of any of the
proeedures or reﬁuirements laid down in the
legislation. -
The new Attorney-General, Senator Durack;:has also discussed
tﬁe Bill inuén address to the North Queensland Legal

Convention. He has pointed out that’

4¢. P. Durack, "Recent Developments in Law Reform", An Address delivered
to the North Queensiand Legal Convention, Townsv1lle, 8 October 1977,
mimeo, (66a/77).



ts which: protect the 1nd1v1dua1 in hls

contacts w1th the eriminal justice. system. L -
Thls Covenant is of enormous 1mportance -
for thE‘perie of Aubtpalia: - It :is of . . ’
normous 1mportance for Aistralia.te be a

‘party'to that’ Internatlonal ‘Coverant. The

whole movement - towards +he protectlon of human
'ghts-has .beén .a. major matter ‘of international

'ncern‘51nce the Second Worlc Wary: -The - -

nternational - Covenant has -been the- high point

rof these debates" al CoTmT e . . .

and ‘the practlcal ex1genc1es that may apply".

_'1Qal Investlgation Bill is an endeavour to.do what the
pponénts'bf-Bills of Rights have urged. It is unthinkable
\a¥ - the human rights of Australian ci%izens in such a vital

ter és'the cfiminél investigation process, should be
1Eh‘away in rules made by English judges in the early
art-of this century or in the instructions of Commissioners
£ Police to their officers - instructions which are not
gg'ﬁeféily available. If we take our human rights seriously,
:-ﬁé should 1ist eivic rights and duties such as these in an
Australlan statute which is available, as an educative
measure, to all of us. ' '

I am sure - that many who see the human rights issue as

‘a"seriocus-and practical matter will be looking for the

e

41, Ibid, 1.
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reintroduction of the Criminal Investigation Bill and an
informed parliamentary-debate upon its-measures. ~If :
Parliament acts~whene, .aswthesPrime :Minister has sald, there

has been only talk-up till-now, .it.will glve proof to the
proposztlon that responslble government, - even Jin sens;tlve

c1tlzens 1n spec1r;c .and - effectlve ways. That 1s why I_have

dgscrlbed the“Crlmlnal Investigation:Bill as +the litmus.

CONCLUSION . _

There 18 :no;

Ldnig, here “£o.idedl s with Tmany-other themes

" that warrantwour - considerations:

Ivhavenmentloned, in passing,

the "duties "of.citizens':=:The Crimimal Investigation .Bill

contains certain dutiess The laws of the'land imbese many
dutiés vorInvehendred -of shtimanidightsy. the ‘new: debate; ' from -
which we ‘can learn muc¢l FProm-oun.Regiconi.pdélatestd eivic.
duties-andnnesponsibimitiesmaswwerl‘asupriuileggs:and rights.
Furthermore, wershould alik«be- cdnsci@uSPGf”thé'perilS of
benign- dlscnlmlnatlon -anduthe meedato: ensure. thats: in protectlng
mlnorltles, we derso-in.arwaywthatsisisensitivesto the rights
of the majority -community.. This very issue- stands pfesently

- reserwed before-the:iSupreme Court of:the United States in the
case of Regents of the University of California v. Bakke,
Allan Bakke, aﬁ engineer, still wishes to attend the California
University's medical school. A number of positions have. been
preserved by the scheool for “individuals from disadvantaged
educational cultural.and socionecqnomic backgrounds”. By all
standard criteria, Bakke's record was better than that of
many of the minority students who gained enrolment. He has
challenged his exclusion. How we protect majority rights in
a pluralist sociéty will now be explained by the United States
Supreme Court. - Lord Scarman has recently proposed that laws
loaded in faveour of disadvantaged minority groups, such as
the Race Relations Aet should remain on the statute book only
for a limited period. In the longer term, he suggests,

individual rights must predominate.u2 We in Australia will,

42. Scarman, Minority Rights ina Plural Soctety, op eit, mimeo, 11,



in ‘solviifg our human rights issues, have to address
‘durselves to these problems. DLaws tHat afford particular
and ad@ltlonal rights and prlvlleges to Aboriginals and .
u;members of the ethnic communities must be framed according -

- to pr1n01ple. Buf what should that principle be?‘ -

- -

"In all of thls, I have said. nothzng about the- *
'1nnumerable acts of OfflClal and voluntary groups to help
. the underpravmleged, to relieve poverty, to provide educdation
”énd succoﬁr. My purpose has beéﬁ;é limited one. -In
concentratlng on the actlon for human rlghts in the law anpd
 :1n 1egal machlnery, I am not 1gnorant of the practlcal work
T belng done at other levéls That tale must be toid by others
The burdencxfwhat I haye sald is, 51mply this. Qur’ legal
System is not dev01d of notlons of c1v;c rights and -
_-pr1v11eges. A legal tradltlon that traces its ancestry through
- the Blll of nghts to Magna Carta can scarcely be said to be
:one devold of such notlons Australla is feellng the 1mpact
of. the 1nternat10nal movement for the declaratlon and
ppotectlon of human rlghts.‘ ThlS Movement turns the spotlight
on .to the’ actual 1egal machinery that exists in a country
by.whlch human rlghts gan be asserted and defended. In our.,
. country there are compllcatlons They include our legal
tradltlon, our federal constitutional structure, the absence
of constitutional guarantees and the vigorous ‘debate that has
been waged concerning the way in which we should take part
in the worldwide movement for human rights. Although
differences of opinion have arisen and although the debate
has been pértly enmeshed in the toils of political warfare,
there is no doubt that action is being taken to define and
protect human rights in this country. I am of the wview that
we will see more action and a deepening commitment of all
political leaders to the practical assertion by our legal
éystem of the accepted values of our society, and the provision
of real machtnery to enforce values that we not:only_talk about

but are prepared to take seriously.



