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WHY A LAW REFORM COMMISSION?
. The Australian Law Reform Commissicon is not three

vears old. It is established tc "review, modernise and
gimplify" the laws of  the Commonwealth.l It works on references
recelved by it from the Commonwealth Atterney-General. Under
the Constitution, the Commonwealth has sigﬁificant and laégely
unexplored powers to pfovide for the nafional pégulation of
corporate business in Australia, baﬁking, insuyanée, trade

and commerce. About half of the matters thaf have been referred .
by successive Attorneys-General have rgfated, directly or
indirectly, to the business sector. Half of the tasks befeore
us therefore affect this Institute and its members directly.
All of our work affects you as citizens. We are likely to be
seeing more of each other. The Commission is not a scholarly
debating society. It is part of the regular machinery of
government - Because its recommendations can affect business
directly, it is useful to.review who we are, how we operate

and what we are doing.

The Commission is a national body. It is made up of

eleven Commissioners ! four of them full-time. The part-time

1. Law Reform Commission Aet, 1973 (Cth), s.6(1)(a).



Commissioners are resident in the various States and travel

to Sydney,where the Commission is setﬂup;fof regular meetings
with the full-time Commissioners and staff. "Part-timism,"

as all of you woulé know, has its problems. But Australia

is a contingnt and already has diviaed responsibitities for
legal renewal. It is vital.to keep a link witﬁt%he communities
®in the different States. .It is also desirable; in suggesting
reform of the law, to be able to acquire the help of the best'
legal minds in the countiys 7. many ofZwhom would: simply not be
-available on a full—tiﬁe'basisir ’

- All of the Commissioners but oneware lawyers. The
full-time. Commissioners number a judgé, a barrister, a solicitor
and a legal zcademic. The séme pattern. is found amongst the
part-time Commissicners who range fréﬁﬁé.fédenal judge based
in Canberra (Mp. Justide Brennan), a.Mélbourne:Q.C., an Adelaide

Professor of Law and so on.

-

To fake the most of our parf;time Members, the
Commission.is-org;niééd; under the Act? in Divisions. Each
time.:we receive a new reference from the Attorney-General, a
Division of the Commission is créated, comprising full-time’
and some part-time Members, assisted by ,research and other staff.
For the purposes of the Act, this Division is the Commission.

In this way, Wwe have been able to make real use of the particular

specialties and reasonable available time of cur Commissioners.

I have said that the Commission is not simply a debating
society and in saying this, I merely reflect what successive
Attorneys-General have asserted. As recently as last menth,
the present Attorney-General, Senator Durack, put it this way

" .. IMly sovernment is a government of

law reform. It has gone about this task

purposefully and quietly. It has not

shirked from tackling difficult projects

2. Ibid, s.27




and it has sought to involve as many as
possible in bringing these reforms about.
The. .government, proposes .toe continge to
tackle these difficult problems and to
tackle them as fast as we can. There is
no sense in having law reform commissions
unless the government takes active and
prompt steps to consider the reports and
to implement the veports so far as they
are: consistent with the_govérnmenm's
philosophies and the practical exigencies E S
that may apply. Obviously the government
cannct be expected to implem;nt reports -
carte blanche. We haven't done so. But
it is the obligation of governments to
consider~thegneport5 promptly-and to take
some positive steps to implement them.
That_will be.the policy, the government of

which I am a Member, will pursue".3
The Commission has already delivered four substantive reports
to thehgpyernmentéﬁgl;;£gprﬁgﬁ;;hem,pnepared to meet deadlires
fixed. One of the reports was delivered in late Sepfember 1977
and is still under study. Another, delivered in 1976, has now
passed inte law. Both of the other twe were accepted by
government and a Bill introduced which,substantially.sought
to implement the Commission's proposals. One of those Bills,
the Criminal Investigation Bill, was described by Attorney-General
Ellicott, guite rightly ¥ think, as "a major measure of refor'm".u
It will lzpse with the recent dissolution of the Parliament.
But there have been firm commitments by the Prime Minister? Mr.
Ellicctt? and Senator Durack7 to the principle of this important
measure. Lgually, I believe, the OppositiOn‘has indicated
géneral Support.B It is, as Senator Durack acknowlesdgad, a highly

controversial measure but one which seeks to medernise the law

3. Address to the North Queensland Legal Convention, Townsville, 8 October 1977
(No. 66a/77) mimeo, 14-15.

4. Commonwealth Parliamentary Debates (H of R) 24 March 1977, 474.

3. Speech to Legal Convention (1977) 51 A.L.J. 343 at 344 and Cth.Parl.Debates,
(K of R}, & Sep. 1977, 727. :

6. See n.4.

7. See n.3

8. Cwth.Parl.Deb. (H of R), 3 May 1977, 1486.



‘and render it available to Australians, substituting an available
Australian statute fér obscure and often unavailable English

sources.

The point to be made is that uniike many Commissicns,
Committees of Inquiries and Royal Commissionsof the past, the
national Law Reférm“CSmmission“has'secured strong bipartisan
support_fpoﬁ successive governmepts and five Successive
Attorneys-General. It was created by Parliament to assist the
legislators and the Executive in the more complex and
controversial matters that might otherwise be put into the

"tco hard" basket.

METHODOLOGY OF REFORM
I now want to say somethlng about the methods that

have been adopted by “the Comm1551on in angwerlng the references
it has received. The methods have been unusual and deserve
“the attegption of a fow mlnutes,' One Gf the endemlc complaints
of business about the procesaes of leglslatlve preparat;on has
Leen a complaint about the secretlveness that is, almost
‘ uDiverséily, the watchword Thé-editof of the Australian
Business Law Revzew put the complaint 5ucc1nc*ly, in the
following terms

"In Australia the tendency has been for

‘there to be little (aithough growing)

consultations between government and the

community on where and how law reform

should take place. That does not mean

that there isn't some consulting between

governments and experts in various fields.

This does not mean that there is not some

exchange of views between governments

and various industries when major changes

are proposed in impertant areas of business

legislation. But it is clear that there

continues to be less confidence in the

business community in Australia in the

way in which the law is reformed than there

is in the United States. And this is

equally true for Canada.




The reason for this great respect [in

Norih Americal is the manner in which

the reform process occurs ... The usual

process is for model legislation to be

drawn up by a specialist committee ...

. This report is examined at length by a
committee which is appointed from all
levels of the business and legal
communities ... This-is no "lunchtime"”

- .committee; no’ Yseven-toinine" committee.
This .is no meéting off persons.who have.
had a busy day at the office, or who know
that, tomorrow's going to be anocther
hectic day 'in negotiating a new contract.
These men- and women are. given the
opportunity to look dt problems with a
realistic but nevertheless tight schedule,

- with 'a realistic -but nevertheless tight.x
budget for research, with a realistie bﬁt»

- ‘ 'nev;ftheless responsible programme of .. ..
seminars--and conferences With experts -from .
various parts of the country. ... .. Compare.
this to the way in which the Trade Practices
Act was introduced in Australid. e
Compare this to the way in which legislation
dealing with Privacy has been introduced in
various States in Australia. Compare this
with the way in which legislation dealing
with Gift Duty has been introduced in the
various States of Australia. All of these
are examples of the rather inadequate nature
cf law reform as it occcurs in Australia."g

This somewhat polemical but obviously heartfelt protest was
written late in 1973. The protest is basically against the
fairly well established procedures which we inherited in this

country from Whitehal} and which characterise the preparation of

9., Editorial (1975) 3 Austrailian Business Law Review 239, 240-241.
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most Australian legislation. I would identify twé causes.

The fipst, ne longer:realiy relevant; is the ceonvictien that a
highly trained and elite group have a right and duty to
prepare laws according to what they think is right and just,
without the harrassing pressures-of public and in%ereéted
opinion. Uaiversal-education, the information explosion and
modern motions of demécratyrin society make: that thesis
unacceptable. = R s

There is, however, another-consideration. In the
United States; Impeachment . apart, the executive governme%I is )
guaranteed four years in office. That is not so under our
system. Coptrol of the Treasury Benches may be much more
ephemérsl. It is tHerefore understandable that go:ernments
and the public service weorking to them should seek, sec far as
ig possible, To proteéct government from.needless controversy.
One- means of*déing'so is by keeping a firm control on the
preparation of legislation.and thisfis-one of the advantages of
office. Advantages so. hard won are not lightly surrendered.

The rather secretive preparation of legiglgtiond_without the
North American debates,.can therefore be -seen,-in part at least,
as one of the conseguences of our particular system of
responsible, Cabinet government.

But times are changing. Social problems are becoming
more complex. The Executive and Parliament itself increasingly
needs assistance of an expert kind. As laws become more
numercus and more complex, the need for and advantage of
widespread consultation in their preparation becomes increasingly

manifest.

‘There are somc who protest at the flood of legislation.
They ask whether it is not pessible fer the judges simply to
develeop reasonable principles of common law to cope with new
social situations. But the answer to this contention was
given by the first Chairman of the English Law Commission, Sir
Leslie Scarman, now Lord Scarman. When he abandoned his work
as a law reformer and returned to the Bench he took an earily

[P

cpportunity to point out that the courtrcom is not really a
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'very suitable place for major tasks of law reform

"Consistency -is necessary:-fto certainty -
one of the great objectives of the law

The .Court of Appeal - at the wvery centre
of our legal system Zis responsible for
its stability, its consistency and its
predictability ... The task of 1aw-reform,
which cdlls for wide-ranging techniques
of consultation and discussion, that.cannot
be compressed-into the: forensic-medium,
is- for others".lg

Governments are not.blind to these truths. HNer

are the public servants who work im +this system. The rcle of
courts in-reforming the;law;nrenewingtit;‘simplif§ing it and
modernising it, has -declined-in direct preoportion to the
activism of the reﬁresentative:Parliamenfp The capacity of
Parliament:itself- to..do:the; hard.work.of.reform by the
processes of consultation-and -discussion i;.also.obviously
limited. That-is. why governments .are now experimenting with
new techniques. .Bills; .such assithe.Criminal.Investigation Bill,
are being laid on:the table.of Parliament.to permit discussicn,
public debate and criticism. The government has also done
this with the Human Rights Commission Bill and other measures

where it is considered that cpen discussion in the community
will refine and improve the initial! preoposals. State
Governments, including the Government of New.South Wales, have
begun to take the same coursa.ll I welcome this innovation.

But it has its price.

The Criminal Investigation Bill contains many
innovative reforms. Inevitably the detail attracts comment and
it would be a naive reformer who expected every interest group
to embrace all propesals. The very purpose of public

consultation is to secure criticism. We must not be too

10. Scarman L.J. {(as he then was) in Farrell v. Alexandsr [1976] 1 §.B. 345
at 371. See also 92 L.g&.R. 321.

11. .N.S8.W. Real Property (Amendment) Bill 1977, N.S.W. Poriiamentar. Debates
(Leg.Ass.), 14 Sep. 1976, 300, 805.



distressed when the invited criticlism actually comes. But the

- shock to the Australian -system of-ractualiy beling asked tc

comment on legislation has proved-tod .much for.some. The

"invitation for specific comment and ideas of improvement has

produced, from one lobby-group, emotienal posters which insult
the community and play on fears. I hope we do better in the
future because, if we do not, the retreat to secret legislation
will inevitably follow., ;
The other wayslgqvernmentfcan-eonsult the community,
after the North American ﬁode, is throﬁgh the vehicle of
inguiries. They may be Royal Commissions,*committees such as
the Trade Practiceés Act Review Committee or bodies such as the
Law Reform Commission.. I now want to saywsomething about the

procedures we have followed:. They have been movel-

Fundamental to the procedures is the endeavour to
copsult with interested parties‘and the .community generally
before a réportlis;delivered‘containing recommendations for
reform. The means.of consultation vary. The purpose remains
+he 'same.” In advance -of-zany of . the repdrts:SO far*prbduced,
consultative documents such as working pdpérs, diseussion papers,
igsues papers and so on have beer produced. In the course of
their production, the Commission has engaged the éssistance of
persons appointed with the approval of the Attorney-General
as Consultants. They come to-rour meetings and, often over
several days, help us to focus on the practical, social as
well as legal problems to which reforming laws should be
addressed. In addition to all this, we have not been limited
to the written word as a medium of commupnication. Radio and
television have been used to bring the debates about the reform
of the law "into the living rooms of the nations".l2 Our
tentative ideas on defamation reform and on -the law which
should governthe transplantation of human tissues and our

approach to privacy protection have been debated before naticnal

12. R.J. Eliicott, Address to the Second Symposium on Law and Justice, Canber
26 March 1977, mimeo, 1.




television audiences numbering millions. Talk-bacﬁ Programmes
have enabled Commissicners. tc .engage in widespread public
discussion that would simply not have been possible in times
gone by. Opening the Australian Legal Convention, tha Prime

Minister, Mr. Fraser, explained the reason for this "participatory

lzw reform. )

"We have taken quite a new direction in
law reform in Australia, a direction
entirely in keeping with our traditions.
We have deliberately..set about promof%pg,_
what I might;térmp“part{cipa$pyy law B
reform"~ .If the law is to be .updated, if

the advances of science and technology are

to be ackntwledged and.accommadated,?and.if
our. traditional liberties are.to,.be . ...
protected, it is vitael that the community
governed by the .law should.take .part imn... ..
helping .toframe reforms,in.zhat law. .. ...
for gne reject the notion that important
reféfms gshould just be left to the "expgn?s?.“la
To supplement media .disguggions of proposals,.public sittings
have been held in all of, our reférgnces,mgenE?a;ly.in every Statsa
capital in the country and in Darwin and Canberra. lotification
is given to groups and persons affected Dy the reference and
to the publie. These sittings are conducted informally.
Information 1s secured by the inquisitcorial rather than the
adversary system. Differing points of view and lobby attitudes
are "flushed out" in the course of the preparation of the law.
Let nobody say that the ordinary citizen cannot make a useful
contribution in this process. Our experience has been that he

can and, given an opportunity, will.

In addition to publie consultation of this kind, a

series of seminars is frequently arranged at which those

13. J.M. Fraser, Address to the Legal Convention (1977) S1 A.L.J. 343; Also
(1977} 2 Cwth. Record 863. )
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specilally affected by proposals can come along to debate the
wisdem or foliy of proposals put forward by the Commission.

Such consultation is obviously time—cgnsuming, not
inexpensive and exhauéting for those who engage in it.. The

aim of the exercise is the achlevement of "law reform that

14

can last". The lesson of experience. is that consultaticn

will not result in the satisfaction of all interest groups.
I will, however, ensure that all points of view are considered

before the draft:of,legis;ationﬂreaches“the Farliamentary table.

= . . Y . -.,._rﬂ_ﬂ. . - . -

PEFERENCES TO THE COMMISSICN ] =
A number of. the tasks upon which the, Law Refo”m

Commission is presently engaged,relatemto_tge;bu51nessﬂ
community. We have, for example, references from the Attorney-

General on .« ; ) )
*  The provisién of . new laws for the protggtion

of privacy. . ... A v S

# The d351gn of new laws relating to consumer
debtcrs, including a modernlsed system of
recevering debts._ L

% The suggestion of new leglslatlon to govern

insurance contracts throughout Australia to

ensure that they are fair. .

The suggestion of new_priﬁciples to g0verﬁ'

standing to sue in federal courts and class

actions in federal jurisdictions.

The design of new ground rules for compulsory

acquisition of property by the Commonwéalth

and, possibly, the provision of compensation

to those whose land, though not acgquired, is

injuricusly affected by Commonwealth works.

Befofe a report is delivered in any of these references, the

processes of consultation and discussien which 1 have described

will be carried on. In none will the consultation be confined to

14, (1975) 3 Australian Business Law Review, 239, 241.
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“lawyers or government personnel. Tor example, in olur task to
design a new debt recovery system, more efficient and simple
than the present, cheaper and more uniform, a number of
Consulltants have been appointed who: are presently busily
engaged with the Commissioners in hammering out the fentative
proposals. They include representatives.from the Finance
Conference of Australia, an experienced mercantiie agent, a
solicitor with many years of practice specialising in debt
recovery, the Inspector-General in Bankruptecy and so on. ' One
of the great needs of business is for a more equitable system
of debt recovery to replace’the antique collection of present
laws which are a delight .to legal histérians but a blight on
creditor and debtor in the Credit Society.' I am happy te say-
that good progress is.being made in.this work. We are having
cutstanding assistance from the Australian Finance Conference.
Wz are not ignoring the economic implications of changing
legal procedures here. ;Much:lawvreform requires social accounting
In the rush of events without the benefit of widespread public
consultation, f} is all too easy to.overlook the impact of

nzw laws on the actual operation of business. - We prcpose to

avolid this error.apd.to do sc by ensuring the scrutiny of all
;, proposals by *he.best talent and experience that can be procured.
The reference on Privacy is one of general significance
in the computing age. The devélopﬁent of computers with their
ability to marshall great masses of information, retrieving it
in an instant, at increasingly low cost, often in speciélised
language and analysing material supplied fdr differént purposes
clearly poses a threat to individual privacy which we need to
face up to. The Commonwealth has no clear power to legislate
on privacy generally throughout this count@y. Yet, unless some
uniform approach to privacy protection can be secured, the
result will be a hotch potch of differing State laws which will

reprasent a costly burden to business.

The reference on Privacy reguires the Commisiion to
look at the employment relaticnship, the consumer credit
relationship, the banking and insurance relationships and many
other situations in which individual privacy is at risk today.

We are fully aware of the fact that informaticn is the fucl of
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modern socilety. Those -who possess iz, poséess poweri By the

.same token, privacy is & value which most people in our scciety

consider worth preserving. It is more difficult to preserve

in the age of bigﬁﬁusineSS, big bﬁreahcracy,ibig comﬁuters and
the information revélutidn. The taskrbefore the Law Retorm
Commission is to suggest legal regulation that will protect the
respect for individual privacy, at least in some aspects of

our lives, whilst at the same timé.refraining from unduly’
taxing the effiecient supply of accurqfé ihfpfmation. Most
people see the sense of compuferiséd credit reﬁérence systems
and pélice information systems.. They lose their énfhus;asm
when the information is inacéurate; incomplete, misXeading,

out of context pr_spenf by the passage of time.

. _ The least known of all our peferences'is that which
relates tpo standing to sue and class actions. Wg have not had

it for long. It directly impiﬁées on business management in
Australia and on the anéwérability of business in the courts.

I therefore propose to devote the remaining time to & consideratic
of soﬁe aspects of the reference.- I hépe I can enliven your
interest in it, in ordéfjto procure your pafticipation in our

dischafge of the reference.

STANDING TG SUE : THE MINORITY SHAREHOLDER
The Anglo-Australian legal tradition imposes so-called

"standing” rules on parties who come tc court seeking fo
invoke the assistance of the law. Only those parties who have
the requisite”"standing"or "interest" in the subject matter of
the dispute are able to obtéin relief from the court.

"Before you can come té & court of law ...

you must have suffered a legal wrong as

well as an actual loss of money or amenity

or anything else".l5
The reason for this attitude is complicated and the precige

"interest"which is required varies in different compartments of

15. Gregory v. Camden L.B.C. [1966] 1 W.L.R. 899, 909.
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the law's concern. - What the law is trying toc do by

imposing a threshold obllgatlon to demonstrate an "interest”

in the subject matter of the dlspute,ls to
"face the problem of adjusting conflicts
between two aspects of the publie interest -
the desirability of égCouraging individual
citizens to participate actively in the
enforcementAdf the law, and the .
undesirability of "encouraging the
professicnal litigant - and ;he meddlesome

. -1nberlopev to invoke the jUPlSdlCtan of the

16
courts in matters that do not concern hlm. i

fn the 18th and 19th centuries, when m;dernAfules governing
”sténding" were largely develdped, the philosophy then
preval?nt, if T can dignify it by that descrlptlon, was that
rights preceeded the existence of the State. . The State was not
needed to protect rlghts - This functlon could be left to the
aggrieved partles, to assert.the;r 1egal rights beLore the
1ndepend°nt umplre ¢ the courts' The law tended to concern
ltselL pr1n01pally with ppoperty rlghts and 1n+erests .This
concern accorded with the economic attltudes of the time.
Majestically, tﬁe law assumed.that all had property. Those seekin
to wark the legal machinery available* generally did have a

property interest in the subject matter at stake.

Notions such as this cannot survive in tact after the
spread of popular democracy and the growth of governmental
activity in this century. Widespread literascy, peopular education,
improved communications and universal sufferage have promcted
the interests of ordinary citizens in having some part in the
running of their society and some control cver the decisions
of government and of the public service. Furthermore, these
very forces operating in crowded cities and more affluent
times have develcped ideclégical causes : racial tolerance,
so-called "ecivil rights", environmental and consumer protection.
0f course, these interests may on occasions involve the
property concerns of citizens. However, they are chiefly
expressions of social values which individuals want the society

16. de Smith, Judieial Review of Administrative Action, 3rd Ed., 1973, 362.



they live in to respect.

"Tpday it is unreal to suggest that a
person looks to the law solely to;protect
his interests in & narrow sense. It is
necegsary to do no more than read the
newspapers to see the breadth of the
interests thét-today's citizen expecis the
law to protect - and he expects the court,
where necessary, to provide that ppotection.
Be is interested in results, nét procedural
niceties"” %'t.? - . ‘
The first result of these changing attitudes: in thg_contexr
of the law, has been the mové to provide legal aid tO'ﬁérmiT
people, wﬁatever their fiﬁancial posiéion, to enforece at least
some of their private legal rights. .In the nature of things,
thede are principally their pPchrty interests. Tho second
‘%ave“ involves "reforms aimed at providing legzl protectien
for "diffuse® interests-especiﬁlly in the areas of consumer

18 Although the first wave of

and enbironmgntal protection.
legal aid haé come to Australia, the second¢ has not yvet arrived.
In Australiam unlike many overseaa-counffiesJ nothing has

been done to liberalise the 0ld rule that,in order to invoke

the assistance of a court, a person must have-a direct personal

and usually financial or property interest in the litigation.

That rule serves fairly well to derend the interests of
a person knocked down by a motor car or one whose home is the
subject of a trespass by an unwanted intruder or whese identity
has been used, without permission, to promote the business
interests of another. It is, however, less apt to serve the
interest of a person whose basis for seeking interference by
a court is more nebulous. For example, in Austrazlia, it is not
at present sufficient to invoke the consideration Ly the High

Court of an assertion that the Constitution has been breached,

17. Black, The Right to be Heard [1977] N.Z.L.J. 66.
18. Cappelletti, Rabels Z., 1976, 682.

o
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‘that the plaintiff should be a taxpayer. >

In Canada, that
used to be the rule. However, two recent decisions of the
Supreme Court cf Canada have liberalized the previous approach
to standing.20 In respect of the rights of the taxpayer or
citizen to invoke a decision by the country's highest court
on compliance of a statute with the Constitution, the position
in Canadaris NowW MOre generous than either that of the High
Court of Australia or the Supreme Court of the United States.
Can we and should we adopt a similai prineiple in Australia?
The predicted floodgates of busY—bédy litigatidn 6f which the
Supreme Court-was warned ‘in Canada, have simply not dppeared.
Since the initial decision in 1975, only ohe‘other Constitutional
challenge has come up for consideration.. 0On a more mundane
level, the question is raised ‘as to‘whether a--citizen's
general concern that the environment is Peiﬁg'damaged should
be enough {if he is willing angd able to pdy. the costs) te
invoke a decision &f thé court. * Those who*say that it should not
be, talk in terms of 'Floodgates,” "academic ‘questions” and
nuisance litigants;‘ But those who say it should cite Lord
Denning's ringing words ’
‘-"Ipegdpd ‘Itras a matter of high Censtitutional

principle that if there is a-gdod'ground for

supposing that a government department or public

authority is transgressing the 'law or is about

to transgress it in a way which offends or

injures thousands ¢f Her Majesty's subjects,

then any one of those offended or injured can

draw it to the attention of the coyrts of law

and seek to have the law enforced and the courts

in their discretion ¢an grant whatever remedy
is appropz‘iate".22

No man has been more vigoreus in asserting the rights of the

courts to ensure compliance with the law than Lord Denning;.?‘1

19. Anderson v. The Commonwealth (1932) 47 C.L.R. 50.

20. Thorson v. Attormey-General of Canada (1974) 43 D.L.R. (3d) 1.

21. Chief Justice Laskin, Comparative Constitutional Law - {(1977) 51 A.L.J. 4%
22, R v. Greater Londown Couneil; ex P. Blackburn [1976] 3 All E.R. IS4, 192.

23. CfF. Barnard v. National Doek Labour Bd. [1953] 2 @.B. 18, 41.



But if we are prepared to concede that procedural

impedimenta against inveoking the court's jurisdiction should be
remaved, where does- this . stop? We might all be prepared to

allow for courts)to intervene. to ensure the c¢ompliance by

sovernment and its agen01es with the law. How far should this

principle extend intc the affairs of private business . ﬁ?

. This is not an academic. question.: There is currently
before the-Judicial: Committee of the Privy Ceouncil an argument
that Aborlglnals of the Aurukun Reserve in Queensland de not

as pPivate persons have any rlght to challenge agreements made
between the State of Queensland and mining ccmpanies to exploit
the bauxite wealth of the Reserve?u According to press reperts,
Counsel for- the .Queensland Director of Aboriginal and Islanders
Advancemehtnargued”that the residents of the Reserve could net
sur for’ 3lleged breaches of. trust by the Director., withour
leave: of and acticon taken by the State Attorney-General. Should
the pollcy of. the law be; to exclude. such pecople from llngatlng
their alleged claims, 1n601rcumstances such as this? The
Judicial Committee of the Privy Council is faced with a legal
question : what does the present. law provide? The Law Reform
Cgmmiééion-is faced with a social question : what should the

I

present law provide?

Leave aside governmernt ac&ion and the situation of
parties alleged to be external to a contract. The principles
relating to "standing to sue" also extend into the world of
the company. Judges have said many times

"It is not the business of the court %o manage

the affairs of the company. That is for the

shareholders and directors".

Upon this basis, ocur system of law has,.,sc far.severely restricted
the rights of minority sharehoclders to take action to redress

wrongs comnitted against a company by third parties or wrongs

24. Reported Sydney Morning Herald, 29 -Octeber 1977, 25,
25. Scrutton L.J, in Shuttleworth v. Cox Breos. & Co. [192731°2 X¥.B. 9, 23.




allegedly ~committed by the company against the shareholders.

The law has taken the stand that the-internal management of the

company ought to be left to the orgaris of government within

the company i.e. the board of directors and the general mceting.

The effect of this approach, knowrn -as the rule in Fosé.v.

HarbottleZS is to deny those sharsholders who are unable to
control the general meeting (and therefore to control the

. composition of the board of. directors) standing to sue in respect
of the conduct of “the-affairs of the  company. This rule is ’
subject to ekeeptions,including cases of -ultra vires acts and

27 However, there are some whHB suggest

- fraud on the mindrity.
that the time Has c¢odme to reconsider the ruie- itself. The
Andividual union-member is entitled.by statute,to standing to
raise numercds ‘matters relevant™to the Internal ‘management of
the union : the @niy‘quaiificatién tequired is that he shoula
_be a.yember of the'ofgani'sation.‘28 "I$ it appropridte that a
similar'entiélement shoqu-exiét“fdf“évéry shareholder of a
company or wouldvthe*coﬁeeqwéneé*befenwvapping.compaﬁies into
a mesh of litigatien -and substitutingjudicial for managerial
decisions? If a minority shareholder in a company considers
that wrongs-have been committed againstthe company by a third
party, whom the divecteors are ndt mindéd to suey is it
appropriate to permit him to invoke the court's scrutiny of
the directors' decision? Would it be sufficient protection to
needless interference in the directors' overall contrel of the
company's affairs if sucﬁ "derivative” suits were limited to
cases where the court judged that the suit was in the interest
of the company and that the minority shareholder was acting
bona fide? At a time when there is a significant movement
towards so-called "industrial democracy” (emphasising the rights
of workers and cothers whe may have no financial stake in the
company's affairs) is it appropriate to enlarge the rights of
persons whose only stake may be the fleeting financial interest .
of a single shareholding? Is the injustice worked by the preosent

rule, which no doubt occasionally prevents a court from

26.  (L843) 2 Hare, 461, 67 E.R. 189.
27. Edwards v. Halliwell [1950] 2 ALl E.R. 1064.°
28. Coneiliation & Arbitration Act 1904 (Cth), ss.140(2), 141, 159.




enforeing the letter of -the lawscutweighed by the-practical
considerations necessary if theseffectiveness of COmpany

decision-making is. not to be impeded? These are very

practical questions Which:éhould.concern every member of this . -
Institute. It will be important, before the_Commission

reports. to Parliement, that we should have the benefit cf

detailed and considered submissions that show an awareness

.of the 1ssue5 “that are at stake, .including the social and econom:
issues. : . .

FEDERAL CLASS ACTIONS

= The other "item in the reference -Bn- sLandlng

%e]-res

to the questicn of class, actlons 1n federal 1u“15d1c110 . A
recent peport in the Australzan Ftnanctal Review, generally
Pellable in these matters, discloses - that the State Labor
Governments of South.Australia.and_Tasmanla.are considering
the introduection of. "class actien™ law which "will give
individuals aﬂd;epmmon~intené5t groups.the right to prosecute
priyate and public.bodies..over-environmental. .and consumer

issues".

The. report points out; as -ig the case,. that a working
paper on this subject by thée South Australian lLaw Reform
Committee is expected to be published. soon. Cfficers-of the
Tasmanian Attorney-General's Department are also said to be
working on a .somewhat narrower buf related reference. The
self-same questicn must be answered by the Australian Law

Reform Commission in respect of the Commonwealth's jurisdictions.

How, the very mention of '"class actiocns"” causes
anxiety in some business hearts.35 In the United States, where
there is a long history of class actions, attempts to push the
scope of such aections in the area of consumer protection have
recently caused a significant controversy. On 13 October 1977

the House of Representatives of the United States voted by

29. Australian Finaneial Review, 31 October 1977, 5.
30, E.G.. Address by Mr. M.H. Ware, Federal Chairman, Australian Finance
Cenference, Canberra Woden Rotary Club, 28 September 1977, mimes.
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281 to 125 to strike out of pending legislation.a clause
which would have permitted consumers to bring class acrion
suits against companies that violata Federal Trade Commission
vrders. The Wall Street Journal described "class actions”
in this context as a means teo enable "consumers to consolidate
small. individual claims inte major law suits covering anydne
who has a similar complzint". The Journai described the
battle
"Business groups, worried that the pfoQision
could produce countless nuisance suits, mounted
a major drive against it. "We lost because the
business community engaged I1n a tremendous and
very effective lobbying effort" said Andrew
Feinstein of Ralph Nader's Congress Watch. .
Some of the heaviest lobbyinglwas-done by the
PBusiness Roundtable, an forganisation of. top
executives. This activity was considerably more
extensive than-thé -lobbying efforts of the-
consumer éroups and the Carter administration,

which backed the provision”.3l
There is therefofée noiddubti-that 'class-actions are centroversial.
The basic purpose of such an action is-to reduce the units
of litigation by bringing under one umbrella what might
otherwise be separate but duplicating dctions and (even at the
expense of increasing litigation) to provide means of wvindicating
the rights of groups of people who, individually. would be
without effective strength to bring their opponent into court. 2
In a word, class action rules permit one or more mambers of a
specified class to sue or be sued as representative parties so
long as the class involved is very numerous, common questians
of law or fact are involved in the litigation, common claims or

defences are involved and representation is adequate for each.

We, in Australia, are qQuite used To the consolidation

cf multiple ¢laims where common issues are at stake. There is

31. The Wall Street Jourmal, October 14, 1977 “House rejects bid for Class
Action Suits against Firms that Violate F.T.C. Oxders'.
32. Kaplan, "A Prefatory Note" (1969) 10 B.C. Ind. Com. L. Rev. 497.



nothing particularly unusual in-this procedure. which is hacked
by good comm@n sense. Similary, procedures do exist for
so-cazlled "representative actions" in. mosi. of- the. States.
Notwithstanding this, much fear is expressed, especilally in
business circles, at the passible expansion of class action

litigation,

In a recent visit to the United States, it became clcar
te me that business interests were not partjcularly concerned
abgutvﬁhe expansion of class aatidns. where the only relief
gought is injunctiVé relief or declarations. But in )
Australia, it is.-difficult to -see that there would be great signi
Gance in new class action 1egislafion for cases where this is
the only remedy the plaintiff seeks. - Znusuch a case, the court
will, subject to-the standing of the-plaintiff and its
diseretion, make an injunetion .or declaraticn as is necessary
to resolwve the problem. Almost-ihevitably,'augeneral injunction
will extend not only. for. the:benefif . of. the plaintiff but for
all those who are affected by the defendant's behaviour. The
plaintiff individual needs "standing® to 'invoke the aid of
the court. But.he does. not need the status of a class
representative on behalf of other people. A total remedy can
be obtained on his own behalf, injuring to the benefit of many.

The real debate about cléés actions centres around relie’
by way of the payment of damages or specific orders. Thus, in
a consumer context, & plaintiff may seek damages on behalf cf
numerous purchasers of a motor vehicle or he may seek an order
that a motermanufacturer recall each car of a particular model
in order to make a specific replacement. Highly contenticus
issues thén are raised. They include who may share the‘fruits
cf any such order? How the costs of litigation of this
magnitude are to be financed? Whether the legal profession
extends beyond its proper function into promoting litipation of
this kind, however well -intentioned? And how are class aviions
of this kind to be managed both by the lawyers involved and
by the courts? .
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There are, of course, ways aroudd all of these problems,

it we decide that we want-to-facilitate class actions. Suitors
‘ fund legislatijon,; passed in most States-of Australia, provides
g a model for the financing of.litigation of this kind, without
the perils of the continggnt fees which raises the temperature

33 There is a

of many lawyers and others, but not all.
fundamental question to be answered here,which should net
- become confused with the machinery questions of how class

actions are to be fimanced and-what is fo be done with damages,

E if they are allowed. The fundamental-question is whether it

is desirable to allow litigation fo be brought on behalf or
many individuals (even:some who have:ne knowledge of it and
may be unconcerned about-itlwhere the damage suffered by thoese
individuals is, possibly, so mirnor that it would be unecoromic
for that person to briaAg an individual action but, in. gross.
Lhe damage guffered by the commnunity may be great., Is it
appropriate in these cases that we should loock to;rhé courts,
at the ingtigation+of individual litigants to pursue action

on behalf of the wider community? -Again, this is a matter of
great concern - to management. It will be no good saying to

the Law Reform Commis$ion "I just-don”%*like it" or "It means
more litigation-and more 'work for us'":. ~ The issue again is

a social one. Is it appropriate and desirable in our community
that we should use the courts for regulation of this kind? If
not, why not? If so, then what protections against mischief

and abuse should ke introduced?

CONCLUSIONS

I hope that what I have said will indicate the nature
of the Law Reform Commission, its methods of operation and
the vital interest which business generally and management
in particular have in some of the tasks that are before us now.
I also hope that those of you who are interested in the
references we are examining will ensure that there is an adequal
response to the Commission's consultative documents and reasoncd
reaction to the proposals for reform as they are developed by us
This is an opportunity but also, I suggest to you, an obligation

33. Lord Denning M.R. shows no such reaction. See Kallerstciner v. foir
(o, 2) [1975] 1 Q.B. 373 ac 395.




