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1 CHANGING SOCIETY . )
Any exercise ln futurology must begin. with én

inderstanding cf the society in which we. live and the forces
that are at work to change that society. We are l;VLng_L“rough
in age of rapid change and reform. It is an uncomfortable
iime, not least for lawyers, whose spec1al CDnt“lbLTlOH to
soclety is to provide predictability and order for the-
*egulétion of human condﬁct. Lamenting the difficulties which
.awyers, business executives, politicians anq others face in

t time of rapid change, will not make- those difficulties go
way. Our job is to identify the forces for change and examine
their implications for society, including the legal system of

jociety,

For good or for bad, properfy qualifications ars
recoming increasingly less important . as a eriteriocn for pawer
.n our society. We have already seen this development have
.ts effect in the governmental system. The property qualification
‘or the franchise has assumed diﬁinishing.importénca,and is new
‘erained in few parts of Australia, and then only in the Upper

louse or in local govarnment alections.

The same movementT that led to political demoscracy, as
!¢ understand it today. is now having its sffect in two oTher

wreas impdrtant for the running of our society. The first is



‘he corporation where we are witnessing the beginnings of the
©-called "industrial demoeracy"” movement. The second is the
wourtroom : where the principles that should govern the “standing”

f persons to sue are now under fresh serutiny, and where other .
ights are being developed, free. from the bias of property orientat:

There are many other developments which instance this

_fenefal thesis : that the fraditibnalmauthority and posier
?elatibnsﬁips of our society .are undergoing a period of rapid
change. The estabiishment of.the Admiﬁis;pative Apreals

-ribunal in the Federai-spheré; the universal éﬁrégg,of the power. -
2f the Ombudsman and inquiries into the Public Service

jemonstrate the changes that -are afoot in the public sector.

fhe introduction of long awaited Freedom of Information legislaticn
is designed to diminish the paternalistic assumption that the
{inistry and the bureaucracy are entitled to make the.

final decisions concerning a person’s right-to know about
informatien in the hands of governmment. ‘Levelopments.of this ;
<ind betoken .an endeavour in'thé,publib sector, toc accommodate R
to the changed society in which we live. .The very same forces

7tich have promoted changes of this kind are now at work in the
private_sector and in the courts. It is appropriate for us to

lock at these forces. By recognising them, we will have a better
chance of prediecting-future develcpments. They spring, I believe,
£rom a number of changes which can be rgadily.identified. ’

The first is the general movement towards particiloatory
democracy. This is the conviction that there is decreasing
justification for past pewer structures which "assume that only
the hierarchical higher-ups are competent to utilise their
thinking power and that lower-level [people] must confine their
zfforts to carrying out pre-packaged decisions".1 In a sense,

freedom of information legislation gives expression to..this
srinciple in the government's sphere. So does the universal -
franchise. Some observers have categorised the movement towards

"industrial democracy" as a "retarded reflsx acticn” to

L. Irdustrial Demoeracy in Eurcpe : The Challenge and Management Responses,
Business International, Geneva, 1974 cited in J. Niland, Tndustriai
Demoeracy & Industrial Relations : What are we Talking About, Aug. 1976,
mimeo, 3. e
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lemoeracy .in socigxyjz .Notiéns-szggalifgrianism_ are . - -
aarticularly strong.in Australia.  From.the beginning ofm.__
:clonisation we. enjoyed.-arrelatively-unstratified-social
wrganisation with high mobility between socjial. classes.. . These
‘acts make the 1ather ‘siow devélopmenit: of industrial demoeracy
“ind what I shall call "litigious democracy!, all the more ‘

surprising. o E e - ld G IETma e e i

New 1mpetus towards changlng power relatlonsnlps has
:gme in the past decade or. two. It has arisen . in part -from
.rising affluénce ievels that ‘have - turned- soc1al agltatlon frcn-
issues:of -traditional-:concern.:- In a perlod of- sustalned‘
Lffluenge,_attehtion tends to stray from mere survival and
anreased¢QCOn6mic-gqals to extra-economic éhings,sdch,as the
juality oleife, Mr., E,Gs Whitlam puyt it this way when addressing
iimself to-the "fundamental1changeﬁ’through which-~the urion

novement ls pass;ng R ,QM:.__hﬁ“

LIRS TN oes w7 -

Caent oox"What-18, hapuenlng 15 Ehats ths llnes sepanatlng,

- what is -and -what" is-net: ].z=:g:l_1:..ma*t:‘:r union:

activity. are blurrlng «+Unions will- stillk be
concerned with -the. 1mmed1ate 1ndustr1a¢ Lssuos,
like wages; hours .aand.canditions of wwork, but. . .-
along with these iraditional concerns, other
issues will be preper subjects for urion
consideration and action. ’

Unicns are saying "What's the use of wage
risas and increased leisure time if you don'zt
have the means of enjoying them? If the social
system is inadequate? If the air isn't fit
to breath? If we don't know how usefully to
£ill our leisure hours?""3
‘he last decade has seen a growing concern in Australia with
natters that go beyond one's financial or proparty interests.

’hese include the concern about the environment, anxiety about

. N. Watgom, Industrial Democracy and Industrial Relations in Australia,
Brisbane, A.N.Z2.A.A.S., 1971, mimec, 19.

. (1978) 1 Commonwealth Becord 1053 at 1055.
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nénerals iﬁ the-ground,.cieaner ain,kmore forestg, preservation
»f historjcal buildings, congumer protection, individual privacy
ind so on. Such concerns may.transcend gconomic . considerations.
Eﬁey may lead people to believe that it .is even undesirable
zontinue the pursuit of "unlimited growth". An increasing num-

+

[4e]

ser . is prepared to agree with ecologists and biclogists when -
they suggest that our previcusly unquestioned pursuit -of .
anlimited growth- is selfish in the.extreme and even dangerous.
Iuhlbltlng (hgwaver marglnal ) *he Drev1ou51v uﬁanest*oned -
value of economic ad¥vancemgnt, must ﬁéygﬂyﬁs_pnlce.‘ﬁThe price

nay well includ:mdiminééhad expectations in economic growth. .
Qgrigom@uni§yﬁ(alqgglwighthhgpthgxgrn cdmmqﬁ{;iesl?mgy well
elect to make that choice. . It_is a.choice that has a price

t2g. It may be..that the movement for industrial democracy also
has a price. tags. Certainly the movement for greater contrpl of
the bureaucracy and .for freedom of inf&rmation has itg cost.

But .just.as we would not be prepared to re3ect nolitical democracy
because 1t-_s-m®we expenslve that. a. benlgn .aytogracy, 50 we
may have to come . to terms- ngh"the cosEs.sthat attenc the
expansion of partlulaatory demceracy -into otHer areas of life.

"The second recent force which adds impetus to change
is the ferce of education. Not only are the numbers significant.
The way in which people are rnow being educated inevitebly
affects their attitude to life. The taBleu which sets out the
numbers of perscns in Australia receiving university degrees
between 1930 and 1975 reveals a major increase from 4,508
graduates a year to 24,216. Equally significant is the increase

in the number of higher degrees. '

‘ The table which shows school retention rates in
Australia over the shorter pericd since 1981 indicates a doubling
of the number of females undertaking higher education at the ages
of 16 years. But the table also indicates that in the five years

between 1966 and 1971 the percentage of girls receiving educatwicn

4. See Tables attached. Source : Niland, 10,11.




it the age of 17 years doubled. The figures for boys and for the
hole _population are almost_asmstaptlingt§ e

e Ce et prze e T PR T .

The education system -of -Australia has been . criticised
fbr‘reinforcing "many of the values.which hinder or block
:ffective participation in i_ndustr!y".6 Making every allowance
forrthis, it must be said that the.current developments in -
:ducation provide the main stimulus for participation at all.
levels of seciety, %ncluding-in industry and in litigation.
[t is simply not. possible .for .scciety to impose authority
structures on hxghly educated -and - self confldent pecple as, 1t is
sn ignorant, self- conscxous people who "knaw thelr place'... In
the context of findustrial demoqracy"-the~?edera¢ MlnlSuEfchT
Preductivity, Mr. MacPHee-put it this way-. — ,L;H

"What. 1s lmpoptant Ls -that governments, unlons
. and management recognlse the fact that r151ng
affluence and education. has led _mosy . emquygg;_
to have a capacity tO'QontPlbqt%.%Qeds~ ﬂﬁ;T,»;l
regarding the—qiséharge,of,uheir funetions ang
those of others at the enterprise -and an.- .:

increasing desire to influence deeisions which

affect :them:at.work. Mosh:managens :are -2 1y ...
cerféinly aware of the increased tendgncy.fon-
their emplovees to question decisions and
judgments of management. Thi53"then, is one

of those general changes in community attitudes
to which common sense must be applied. The
desire for more "say" or influence at the work-
place is the import of the term "industrial
democracy". Citizens enjoy opportunities to
gain knowledge and to influence decisions which
affect them outside the work place. And they
do nat cease to be citizens,with those
capacities and desires, merely because they
enter the farmyard, factery or office. MNet all

Ioid. 7 .
. +. G.W. Ford, Worker Partir_‘ipation : No Educational Dimensions in borker

Participation : The Prospects for Australic, Viectorian Fabian Society,
1974, 1:

-~



want to exert iﬁfluence on decision-making

at work and not all want mere responsibilitiés
delegated. to them. But an-increasihg number

doeg. Thus, the essence of "industrial -~ _ =
defocracy” is that all emplovees are en;itled

.and enabled to exert some influence on . «
decisions which.affect them in their emplOmeBI".7

A third:factor which has contributed to .the pressure

‘or participatory ﬂeﬁbcracy 15 that of téchnologywand science.
Che exnansion in thé communication id&ustry‘haS'resulfed'in
the extension of education beyond - the ‘classroomand . into the
living vroom. Thene - Siould be few - citizens today who do not
sztch news-and current affair broadcasts on television or listen
to them on the radioi Some -bélieve that thHé "instant news" "
;henomenon_h;s-even*gcne too-far: Thé fact remains tﬁa{-eVery
sitizen in Australia-has at his fingertips(or through readily
zvailable printed materialla vast amournt of informaticn,
s0th in raw, undigested form and in analysis amd-commentary.
Again, when_information is-not-confined to the educated féw,‘if
is dif 1cult to impose +the elitist mgdel on the rest of sccietv.
) R I have sketched some of the factors that are a: work in
australia's social equatlon so that the products of that EQUathn
7411l not seem so startling when they are revealed. ;
e \

INDUSTRIAL DEMOCRACY AND WORKER PARTICIPATICN

"In the develdpment and exploitation of Australian

resources, the corporation has played a pre-eminent recle"
Companies remain at the hzart of the industrial and ccmmercial
life of this country. Changes in the way they are managed and
governad are thersfore changes of the greatest importance for
the economy and society. A study of the history of the corporate
structure discloses,that ‘whilst it has been continuous, changes.

tave been taken place of a spasmodic and irregular nature.

!. 1. MacPhee, Industrial Fzlations and Productivity : 4 Challenge to Corsmon Sen.
Speech at University of Melbourne 31 Aug. 1977, mimec, 7.

3. H.H. Mason, The Historical Development of the Corporation aand Legal Unit in
K.E. Lindgren, H.H. Mason and B.L.J. Gordon (Eds), The Corporaiicn and
Australian Scciety, Sydney, 1974, 1. T




‘ince the legi slat1on whlchhestabllshed the” moderw ‘company
.n the middle™af fhé’las*""énturj, “the corporate enterorlse has
‘lourished to an ‘extent ‘tHit wodld havd- bee"fhought “incredible .

. that time. What’ began as a relatlvely sxmple dev1ce to

.dvantage shareho‘ders bec=me of crltlcal lmDortance Zo the
Ncreasing band of employees “and their famllles dependent an

‘he corporation” 4nd A expand;ng communlty 1nterest ts doings.

‘n-response to.the reallsaulon that the corooratwon had an
.mportance beyond maklng proflts fbr “thes areholders, lEnglatl”e

e

‘eforms-eackled the Dower sL"uctures of the'corporatzon Tha™

>tblic~and the commun'tv generalTy

‘he: rﬂforms were dlrocted rather at th

Since;thé‘féﬁﬂsﬁ an”infefﬁatiqﬁéfiﬁo&éﬁent*ﬁas been
ieveloping which is probably the most significant chéiréhﬂe'yet
:0 the corperate model developed in the middlé of the 19th
rentury. It takes on many guises and goes by many names. They
include "joint consultation",_"particigative management"”,
'crofit sharing", "self-management", "job restruecturing", "job
:nrichment”, "co-determination”, "workers' management"

'worker representation”, "worker directors" and so on.

-A search for 2 common thread running through these
levelopments usually results in a perception that what is
w@ppening is a process by which individual workers gain and

txercise greater influence or power in a work context. "Influence”

. Mascn, 9.
0. Niland, 2, Iists the various movements, as does MacPhee, 22ff.
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1mn11es that cne's w15hes are taken inte adcount. "Power"
1np1les the abwllty to assert lnfluence towards unlL&Leral
actlon.li Whether part1c1patlon is "task centredf i.e. directed

2T increasing job satisfaction or "power centred” i.e. aimed

a2t extending-the bargaining power of employees within the - -
enterprise and at maklng'managerlal decisicn-makers mere
=ccountable,2 there is no doubt that the- novemen+ towards,
"industrial democracy" represents a challange te our pnesenh

;egaL.system and’well establlshed lnstltutlonskﬁ =

- - - . PR PR S AR
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The: ¢egal system comés unde“'challemge because UDLll
now the central premise of the: company law governlng Y dlwectcr 5
duty has been his obllgatlon so to operate the company's
S¥faivs as to,. d?omote *he'intérests of the sharehoiders as a-
wholea Whllst thls_obllgatlon w1ll ltself, 1nc1dentally, 1nvoxve=
paylng some regard to the 1nterests of employees, “e;ghbours,
commercial col¢eagues and evenfyhg‘pubﬁ;p interest, the ultimate

duty is one to the owners of the property, i.e. the shareholders.

N The point;is well iilusffated in an English cése.13 A
corporation 501d'i£§ main assets (two newspapers) becausa of
losses and retained only relatively minor publishing and relevisicn

" interésts. The directors proposed to distribute the bulk of the
sale price to the corporation's employegs, most of whom
were to lose their jobs. The actual method of distributing

the residue to the employees involved a formula based on their
length of service with the corporation. Minority shareholders,
disagreeing with the directors’ decision, challenged it on the
ground that it failed to comply with the fundamental duties of
the directors to "promote the prosperity af the company”
Plowman J. upheld this contention,concluding that the directors

were not predominantly motivated by a regard for the interests

>f the corporation but rather by "the desire to treat the emplove:

zenerously, beyond all entitlements and to appear to have doneé

A, Niland, 2. . . _HIHQ

This useful distinction is drawn by V. Procko, Worker Participation : The
Different Forms, in Maagement Builetin, Oct. 1974, 4-5. .

3. EBarke v. Daily News Limited [1962] Ch. 927.
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-"In my judgment ... the defendants were prompted
' by motives which, however“laudable—and ‘however
enlightened from the polnt 8F view of industrial
relations, were such as the’ 1dw dées not = 3
recognise as a sufficient justification. ° Stripped
of all its side issues, the essence of the matter.
iz this, that the direéctors of the defendant -
company are proposing that E“Very“large-part of : -
its funds should be given to its former employees .
L ' in order to béne¢1t “thosd Smployees ratheér than '
the company, * and this is dmn appllcatlon ‘of the
company s funds which “thé law)as I Unhdeérstand

1t, WLll not allow Tf;'f”he view that‘dlﬁectorsa'

respectlve DF‘anJ conseauent tal bﬁqerlL o the
company, - is one wh;cn may be uldely Halu e

" but no authorl;y LQ support that proucs

- none, and in mj judgment sucn i$ not the law"

‘This principle, stated as receﬁtly as 1962, ‘indicates the way
p P

in which legal institutions, developed in an ¢arlier age, bec
sncrusted with principles and rules that fall out of sympathy
with social attitudes of later times. The rule which Pleowman J.
so confidently asserted now has *o live with instituticnal
arrangements that make it difficult, if not impoessible,for
zompanies to ignore the interests of employees {or the public

‘interest). Public opinion has alsc shifted and the hard line

duty te the shareholders and the shareholders alone becomes

increasingly uncomfortable in modern circumstances. However thart
, . s e . 17 .

nay be so, the law, with few modifications™ remains as stated

oy Plowman J. Without seme fairly fundamental reforms of company

5. Ibid, 962.
L6. Ibid, 962-3.

L7. See 5.19 of the uniform Comranies Act, Third Schedule, reg. 7, and discussim
T. Presbury, What are the Legal Powers and Responsibilities of Corporatc
Management in Lindgren & Ors (Eds) 27. .



2w, it is simply not pessible for us to muddle through to an
wstralian solution to the challenges of industrial democrecy.
‘he duty: to the preoperty owners, remains The_legel duty of company
lirectors. They respond te other duties eﬁ their legal peril.

Paftiy no doubt because of the impediments of the law
ind partly as a result of national apathy or conservatiém in
chese thngs, Australia has done less than probably any cther
IesLernlsed country in developlng aspects of worker uart1c1pat*on H
shethex at the work level or the toard level. 18 Tc scme exXtent
-he system of .compulsory ccﬂc:latlon and arblLrat*on of -
‘ndustrizal disputes operates as a factor 1mpeclng the "reatlon of
systems of werker part1c1pa+1on in management.

"The system= of collective bargaining opera tiné

in Lurope and North Amerlca lend 1'Hemselves

P

mere . to schemes of worker parLlclpatlon because
contracts regarding rates of pay, hours or wo rk
and other, conditions of employment are oruen
- - negotiated at the plant level. In Australia
the attentiocn of management and the trade unicns
is directed. to the award-making process through
statutory tribunals and this has meant that
major employer organisations.and_some trade
unions have preferred negotiation and arbitration
on an industry basis and net at a plant level" =3
It is certainly sometimes true that the very existence of ths
convenient compulsery arbitration system diminishes management
initiatives towards developing constructive policies for dealing
vith the grievances of the modern amployee.

Furthermore, it is probably not possible to look to the
irbitration Commission , despite its record of inventiveness, to
yrovide a package answer on the issues of "worker participation”
ind "industrial demccracy”. Sir Garfield Barwick was at pains

8. This assertion is made by many writers. See e,g. M, Derber, Crosscurrents
in Worker Partiecipation (1970) 9, Indusirial Relations, 123 and J.R. Robbins
Worker Participation and Industrial Democracy : Variations on a Theme, (1972
14 Journal of Industrial Relations 427.

.9. Worker Participation opens up boss/employee dialogue, Fudges, "July 1975,
92, 93. M
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o remind the Cémmissiofi 4f the,Constitutional limitdtions w

‘hich it must wdrk*“'- : S L
"Yhilst it i$ a truism that both industrial
disputes and awards made in their settlement

may consequentially have an impact upon the
management of ‘ar enterprise and uper otherwise
"unfe%feréé'ﬁanageffirfdféc?é%idns1:%Héﬁﬁiﬁagéﬁéﬁt

of the enterorlse is not 1tsalf a’ Sub]ect matter -

. of lndustrlal d*soute“zg'“”"Lfé'W'"ﬁf_““‘:“"

. other words,Jacéordlng to the Chief Justice,it i's not -

)OSS¢ble through—uhe Droeesses “oF conc ‘Tidtion and arbx*rat1on_'

o have a dlsoute about the structure ‘of t. 'management of a

orporation itself. “A“claim that a board- or "shop committee of a

:ompany be composed"o; £0 many “worker - reprnsentatlves would not,
yn this view, ‘give $isSe 18 dn" “1ndUStr1al dlsputg? warranglng
“he intervention of “fhd “Arbitration Commission.” Wé must look

=lsawnere for such develOpments, if they are to oceur. SRt

The arbltﬁatlon sysuem is only one 0‘ the lﬂstlLUtlonS

»f this country that ‘Must Be ‘in elealnlng

}hy, ef ail Weggéfu‘countrles, Aus»rallu proba&ly lagsf-ur hes*
ehind in the Lnternatlonal moves tcwaras some ‘kind of demecr acy
-n the work Dlace.' The pé£€é1ved unc=r+abnty abou+ CQﬁSTAtuthﬂpL
>ower to deal with these matters on a un;:orm'baSLS throughout
lustralia, is undoubtedly a factor.21 So is the organisation

f the trade union movement in this country. Some unionists

~

By

r that the functioning of works councils or the activity

b

Fh

a
:mployee-elected worker directors would lead to a diminution
their power and influence in the traditicnal arsas of irade

imion concern. Some union officials have even assertsd that

'iorker participation" is a reformist manosuvre designed to

t
[
1]

I . 22
iivide the trade union mcvemant and workers. “ TFurthermore,
sredominantly occupational strugcture of trade unions in

wstralia, and the number of them, pose institutional difficulties

‘0. The fueen v. Commorwealth Comciliasion and Arbitration Cormission ; Ex oz
The Mziboumme and Metropelitan Tramwaue Boerd (1966} 115 C.L.%. 443 at 451,
emphasis added.

1. But see C. Howard, The Corporations Power in the Australian Constitution, in
Lindgren & Ors (Eds), 12.

2. Rydges, July 1975, 93. -

b-
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‘or represertation, if the trade unions are to be, even in

»art only, a medium of representation Both the Federal

finister, Mr. “VacPheeldnd the. New South Wales: Minister, Mr.

i:Lll2

have stressed the importance of actommodating local

wves_in this ddrection to owur 1nst1tutlonal serup. Mr. Hill

nt it this way -

e

"The government w111 be most conscious ijth,ﬁ
need ta ensure “that the introducticn of * - ' :
induStvial'deﬁgcracy ... ~does not cut across
thé'traditiunai"role of unions oy the: =. .
industfial tribunal”. B L -

FThere is one other institurion- that ‘must be-mentioned. the beard

>f directors. The modern company executive i5 not the "tycoen"

»f days*goné‘by.A The- social attitudés anpd-ifstitutions T have

rentioned discburage the” traditicnal qualities of thelcorpcratloﬂ

. . <25 . e e g e i e .
:xecutive and director. Some: spokesmen-Tor labdUr paint &

rather gloomy picture i 7% s TR T

. "Examination of the share vregisters of

Australia's major public companies reveals
that owneérship is taken up by a myriad of
small investors whose influence on” the-

.election of board members is negligible or

by the major financial interests such as
insurance companies, bank, investment funds
and superannuation’ funds which have
subscribed capital entrusted to them by a
general public who alse have no influence
over board representation or decisions of
the companies in whom their money is

ultimately invested. The effective control

, of these companies has fallen into the hands

of the self-perpetuating professional
manageriél oligarchy, which feeds off the

cld boys' system and a network of privilege.

!3. MacPhee, 1976, I Cormonwealth Record, 1331, 1332.

‘4, P.D., Hills, Speech to Labor Council Seminar on Industrial Democracy,
Sydney, 7 Sep. 1977, mimeo, 1,2,7,8. The passage cited is at 7.

!5. Lindgren & Ors {(Eds}, Preface V.




If one accegpis the reality of this Situation -
then it is not unreascnable o accept. tHo

= phllosophy that the, enplcyees ef. an enterprlse
whose well- belna and futures are bqundﬂup in

the suc cess . of the organisation_should.
majcr say in how it is run. In most cases

they have more: at: snake tban the dl”eCLOPS- —
25 V
!t

. v o ote Ceeltee o e o

it shoyld nect be.thoughtifrom_all this that there is universal
icclamation at the prospect of "industzial democracy" and the
thanges it will bring in train. On ghe contmary, spokesmen

expressed. their reservations. Mro..

“rom all points.of viey.
[an Spicer, Secretary of the.Victprian Emplovers!.Federation,

told a 1976 Summer thog;:ggjtnei&qg@gg%;%nq;nstixqggmof.

.power.lnahhe.exlst&ng soc1a1 ‘and. economic .- .., .
frameWOrk] theq meve for worker dlfectors

and. sqperv1sor/ poards o; dlrectors w1th equal
ncldeﬂs

_repnesantatlon of_gqng rs. and sha
The fact that.by

you allanate vqursel:

rkep dlreﬁtor
H*om the beople 1 YOou .

are trying to represent is no problgm, because

Thelr interests are not your rgal comncern -~

power alone is the real issue - pewar for you

perscnally or for your trade union”.
Not to put too fine a point on it, Mr. Spicer opposed replacing wha
some se2 as the "=2litism"of capitalist centrol by control of
2 trade union's”elite! Other describe the movement as the
greatest threat confronting managers and the free enterprise
5ystem,28 one authoridescribing the movement as "the world's

23 & calmer appraisal is that of Professor

biggest takeover bid".
Dexter Dunphy. After looking at traditicnal motivation

technigues for reducing conflict and -inereasing productivirty,

6. B. Unsworth, Workers on the Board, 7 Sep. 1977, mimzo. 9.

7. Victorian Employeré‘ Federation, Report, 30 Jan. 1976, 2.

?8. A. Beaton, Worker Participation : Overseas Trends and Lessons for Australia,
(19735) 13, Personnel Meagement (Aust.)} July 1975, 22,

9. B. Carroll, Rydge’'s, Feb. 1971, 29.



£ asserts that the only method of motivation that will preduce
ong-term results in teday's working envircnment involves
_mproving the quality ¢of working~life-and changing the pcwer
tructures within work organisations.

"The result [of this] is a reduction in
management's power and thié, in itself, may
be'a major obstacle retarding the introduction

of such methods in organisings in both the
g

private and public sectors".
't should nct be thought that the resefvétiphs about various -
‘orms of "industrial Wdemocracy”, exist chly on®ilie corpérate side.-
lorkers' qukesmeﬁ'have‘deScribéd‘it as ‘"another:con". It is-
erceived as stemming not from some ‘altruistic motive. but "rather
. wish to have employees and their-organisations-accept more =
+f the responsibilities for the ecconomic wellbeing of industry
rithout a corresponding increase in theirp aﬁthority".%% Mr.
‘ohn Halfbenny is also less than enthusiastic-:
"I reject the netion of co-determination -
because it is little short of management-labour
co=qpehation.for‘the achievement of management
objectives .... It'was merély the form for
achieving gregter preductivity "or channelling
the ever increasing demands of workers for
greater involvemenz intc more respectable
channels which pose less of a threzt to
management powers ... Worker participation to
me is a means of extracting from workers and

. . . 32
their unions & commitment to your system”.

itk oppositicen of such variety and universality, it is scarcely
L matter for wonder that so little has been done in Australia.

'rue 1t is, a lead has been taken in the public sectecr both at

33 ana State3u level. Equally true is it that

2
t a Commonwealth35 and S'tm:e"'6 level departmental units have

Commonwealth

een establisheéd to advise Boards of Directors in devising

J. D. Dunphy, Metivation or Mamipulation, Contemporary Australian Mandgerient,
Neo., 2, Sep. 1975, 19. ' : :

1. R. Richardson, Worker Participation : Is It Anmother Con? Confurence on

Humen Mamagemeniz, Sydney, Inst. Engineers, 1975, 47.

Sydney Morming Herald, 18 June 1976,

The A.B.L. 1s an example.

The Water Beard is an example in W.S5.W.

MacPhee, 9.

T — n

LABRN R L P I L]
PP




JCmmOn sense poli;ie5~in-conjunction“W£th"theiriemployée5”'

to promote“gfeafer"nesponsiuamassrmeworkarsLmﬂesires,..But the
csatchword is caution; an avoidanee: of fgimmicky!tssolutions, 37

1 rejection of imposed solutions and. a preference .for- achlev1ng
thange Ly way of experlmentatlcn and the‘processes of trial

and error. JE

Each ¢of the major political- partlns in Australia has

begun to -edge: towards & polidyiBFf Mindustrial democracy”. In

Februdsdy.-1972: the South-Australian.- Governmen ﬁapnolnted.a

committee to.examine fhe -Issue and. . its reports were.reléased Ln
‘%ay 1973.3- ~Asunitihas been-establishedtin: theuPPemler 5"
Depariment designed.to promcte job enrichment: and“jb;nt e
consultative: couné&lsfqg In Vovember 1973 the*mhen*?remler of
New Scuth Wales,. Sir.-Robert Askin,..pledged-encouragement:of: -
@ﬂéﬁiﬁiéﬁ;making;uo

profit-sharing @nd~involvementi'of emplofass’
In February-1975=the Federal"Platfs®
- Party was amendedﬁfcﬁexpreééFaﬁﬁé%&eﬁﬁthécmuéneuafAthe‘rulés‘of

o fithiet Australidan Labor

government in Austyalia mustrbevic' spearheadvilegitimaté” attempts
to promote a greafﬁr?degree.ofbindusfriai democrapy“;#} It was
proposed thatﬁﬁbmmitteesiahouidmt rustabiithed ko investigate .
the mat{er“andfexEmine.thé:possibilikg7oi*amenying.company law.

In June 1975 the Mew South Wales Brafich of the A.L.P.
-adopted a policy on worker participatien and proposed detail=é
legislative changes.L+2 Since then it has been made clear that
the Labor Government in New South Wales, whilst adopting a polievw
of worker participation in the publi¢ sector, does not beileve
that it is appropriate to legislate for it in the industrial

L
sector.

So far as I am aware, the Prime Minister's only direct
statement on the question was made shortly after he was appeintead

spokesman on labour affairs, when the Government Psarties were

i7. J.P.Ducker, Worker Partioipation and Productivicy : A Trade Union Point of
View, Aust. Institute of Management, Canberra, 1974, mimezo.

8.  Horker Participction in Maragement, hdelaide, 1973.

9. G. Anderson, The Quality of Work Life, Sewinar, Melbourme, 1975.

). See R.L. Pritchard, nausurzaa_CQHOQPacy in Australia, 1976, 179.

v1. Ibid, 187.

2. Ibid, 188-190. .

+3. Hills, 1.



n Oppositien. In August 1973 he told a Branch of the Liberal

‘arty’ in- Victoria-thiss e s s : g
* "I. would support. responsible unicnists being. .. =
placed on.the boards of gevernment corporations.
I would be wanting to séek ways and means which

would encourage private employers .fo give

people who work in an industry.a greater sense
of participdtion in that_industry; a-sense of .
b;ionging;.ef being inwalved: _-Thaf‘canno;

ogcur-i¥f workers.are. regarded .as. just another i~
inplt-in.the production process. Work apd.work <.
alene is nos-enough. - Reasconable. conditions,...

a good life anddpapticipitipn—anghall necessary.”

e TSR S,

St

.~ The Minister for Employment and Industpiq;

Relaticns,
ir, Street,«likeﬁMrrﬁMagPhaeﬁwhas‘stpas;edxxhe_ngeé-;é,prgpeed
:zutiously.. At themsam2u¢imeahe;hasﬁsuggesigd.tha; sc%emgs,oi
)articipﬁtion:w?ighhbningéemp}pyeeséintopyhe;decision—makipg
srocess and allow them to share in the ownership of the
enterprise-may-solée many of the industrial relaticns problems

shich presently-confront Australia S U S
MThe commitment of the individual to his work
is iikely to be -greater-when he is a stake-
holder not only in terms of his employment-wages
contract, but where he also has a stakeholding
in its cwnership and reaps rewards accordingly.
Initiatives in the areas of work reorganisation,
joint consultation and financial participation
are creative departures from inherited
management methods“.us

s recently as last month, a delegate, Mr. Alan Morgan, tcld

the Liberal Party's Federal Conference
"Every effort must be made to find new ways

of making decisions other than through

4. J.M, Fraser, Speech to the Yarra Yorth Branch of the Liberazl Party of
Australia, % august 1973, mimeo.

5. {(1976) 1 Commonwealth Record, 1064, 1066.




conirontation bétween unicns-and 2mployers.
I assume mest Deople are weary of the
perpetual ¢onflict afid unpredictable '+ - -=-
disruption in their daily lives™:
fr. Morgan urged the Commonwealth Government to take the
nitiatrive in developing worker aartmc1pat10n in‘Australia.

’hat is where the debate rests today. ’ o o

Je-hav? rot had in this countiry 4s they have in Britdin, inquirises
hat have helped tb focus debate Oh-the-legal-and social issues
hat are at stake in the movement for “industrial-democraey.

‘here are generélly‘fadddrébleeédﬁna§7frém“éééh\%idé*of the
oLitical spectrum,‘all"polificéi‘leaﬁeré”being'énxfoﬁg'té find
1ew methods that ;ill increase harmony in industrial relations,
Jromate greater job-satisfadtion;  increase- national: Droductlultj

ind assist in giving partidipants-an’iltimate ‘say in: ~the™

lecisions that ffféct tHeir Bally-"Tives T ThE point I¥want to

nake 1s’'a, simple one. *It;cannof”be aésumed“thaf”a”féw'appqint—
aents to public corporatichsi thé establiskment of ' small department:
idvisgry ﬁnits, and an encouraging ‘word here or-there Ffaze up
1deanately*eg . the ‘Challenges™ard- opoorthnlt*es of ‘He world-wide
rovement for indist¥ial démcerdey. -Ome ‘way -ori-the oLdur, we ave
“o get our thinking clear. The presant indusirial and

sconomic institutions we have either impede of cannot encourage
the process of industrial democracy. The legal system continues
to assert the ultimate rights of property owners i.e. the
shareholders. Impedimenta of this kind will not conveniently go
way and 1f governments of all persuasions, are sericus about .
:necouraging greater industrial democracy at all lévels in
wustralia, fairly fundamental reforms of the law will be neceassary

.f present obstructions are to be removed.

JITIGIQUS DEMQCRACY : REMOVING MORE PROPERTY QUALIFICATIONS

In the remaining minutes, I want to concentrate on

i number of matters that are before the Law Reform Commission ror

‘hey also illustrate my general theme.

One of the least noticed of Hr. Ellicott's references

o the Commission requires it to review Commonwealth laws relating




(a) The standing of persons: to sue in Federal
and other courts whilst -exercising federal -
jurisdiction or in courts exercising. '
jurisdiction,uﬁder any law of any Territory;

- and ce e - o

(b) Class actions in éuch courts. - . —_
inglo-Australian tradition-imposes "standing" rules on parties
vhe wish tc invoke the. assistance of .the courtsd.: Only those who
ave the-requis%te.standing "interest!.are abple.to cbtain
~elief from the courts,. One fhternationgl legal scholar'l+ sées
increased access to the courts. as.ihe ngxtsstégeuqi qn;
iistoral trend. In the Tiberal States of the 18th and 18th
zenturies, the procedures for civil-litigation. reflected. the
individualistie¢ philosephy.of. rights. which was thep prevalent.
Rights existed prior- to-the State...It did‘notsrequiréhState
ictien to protect them.- It was suffieient-that the Sréte did

"rot allcw others tp-infringe,ihemra The State remained passive
sith respect to protection, leaving 4it-to aggriasved partiss to
sssert their legzl rights. The law #ended to .concern itself
;rincipal;y—wimhvprbpeﬁty;LHMajesiicaiiy, it assumed that ail
sad property. ngerally-those who yorked the legallmgchinery, gid.
Such notions could not survive the pepular democracy
>f this century. Widespﬁead literacy, popular education,
improved communications and universal sufferage have promoted
the interests of ordinary citizens in having a part in the
running of their society and the decisicns of their government.
The same foreces that have already been mentioned, crowded cities
and more affluent societies, have developed ideological
causes : racial tolerance, civil rights, environmental and
consumer protection. These interests may, of ccurse, involve
Jroperty. However, they are chiefly expressions of social values

vhich individuals want.a society they live in to respect.

6. M. Cappelletti, Rebels Z., 1976, 669, 672,




-in the areasg, o;_consumer and env1rcnmental prote

Proprietary interests have less re1evance in this context.

"Today.. it is.unregl to qugces-. that a

person looks. . fo_the. law solely o, Drotect

his interesxs in, .3 narrow ssnse. It is

necéssary ] do ngo more. than re_d the_
newspapers to see the breadth of the -

interests that todgg,s_c;t;zen expects _
- R Y 7 P RN L e - n

the law to protect - and he expectsﬂthe,‘,,r‘_.”ﬂv

court where necessany to prov“ b ) —

protectlcn.m he ts 1nterested %Q resutts,,_ . o
e - pr I 7 et N i sm, o oea

.ot prccedural nlcetles“ .
Lo prov1de

pOSltan.

to enforce at. least some of. thelr prlvate legal rlshts e

pan01pally thELr property lnterests i This has been descrlbed

as "the_flrst wave The second "qaye

at p*DVldlna lﬂgal PrOLeCtlon

S T =

in order to lnvoke,the a551stance of 2, court a. Darty 1ust h ve

“a direect cersonal (usually flnanc1al or property) interest in

the litigation. .
That rule serves fairly well to defend the interests of

a person knocked down by a motor car or whose home is the subject

of a %trespass by an unwanted intruder. It is less apt to

serve the interest of a person whose only basis for claiming

a breach of the Censtitution is that he is a taxpayer. 1In

Canada such an "interest" is sufficient to invoke the decision of

the ccurt.ug In Austrziia, as at present, it is not.s?

Similarly, a cconcern that the environment is being damaged

unless one has a property interest or other perscnal stake in

47. Black, The Right to be Heard (1977] ¥.I.IL.J. 66.

48. Cappelletri, §B2.

49. Thorson v. Atitomey-General of vonada (1974} 43 D.L.R. (3d) L.
50. 4dnderson v. The Commonuealth of Australiz (1932) 47 £.2.32. 50.



he vicinitry will not, a statute apart, entitle a concerned
itizen to invoke the. assistance of the court to uphcld the law.

- The principles relating te "standing to sue” extend
nto the world of the ccmpany>. Judges have s=said many times’
wft is not the  business of thé court to R
ménage'thejaffairs_of the company. That is
for ¢he shareholders and-directors.”

ipon this Drnmlse, our syaten of law.has severely ”eﬁtrlcted the
“Lght of minority shqpeholdersmto take-action to -redress wrongs

:opmitted against -a -cempany by third parties. ot wrongs committed
: - e cafali

3y the company against the sharehelderi "The lgwﬂhés_tgken

-

:he stand that thé internal management of a company ought to be
.eft to the -organs of' government. within: the company.i.e. the
soard. of directors and the general meeting. The effect of this
ippreach,. known -as the rule in Foss- v. darno*tle 2 is to ceny
chose shareholders who are unable te £DQ#I91 the GenE“al NeeLlng
“- :t%e Board’ of

.and therefore- to control the composr*
Jirectors) standzng to sute in respect of tre'conduct of. the’
iffairs of the company. This .pule is Subject to exceptions,

including <cases of ultra: vires ac+s 4nd fraud on the minopity.”

3ut some suggest that the time has come to con5+der the rule itseif.
“he individual union member is entitled by sratute:to standing

to raise numerous matters relevant to the management of the union
1is only qualification being that he is a member of the
Drganisation.Su Is it appropriate that a similar entitlemant
should exist fer every shareholder of a company or would the
consequence be entrapping companies into a mesh of litigation’

and substituting judicial for managerial decisions?

Alsc before the Law Reform Commission is a reference on
srivacy protection. Again, the protections that have been developed
3y *the law for individual privacy tend to revclve around property

interests. The tort and crime of trespass was developed to

i1. Scrutton L.J. in Shuttieworth v. Cox Eros. & Co. {1927] 2 K.5. 9, 23.
12, (1843) 2 Hare 461, 67 Z.R. 189.

13. Edwards v. Hallzmelb [1950] 2 ALl E.R. 1064.

b, Conciliation and Arbizration Act 1904 (Cth), ss.140(2), 141, 159.




Jrotect a person's dwelllng and goods leewlse, f""ne tort of
luisance was develoaed Tnt;—:“ests of a less empl“1"a1 neture,
including Drotectlon of & pe*son s. feeli ngs recelved ‘much lass
attention from the law. The common law in Australia ;alled to
jevelop a general protectlon for Drlvacy 35 In’ the age of
zomputers,. survelllance devxcas and eleé%fbnic eavesdropplng
and mass commun;catlons, LEChnology has at last forced the
pace of refcrm. Demand is now made ;or greater respect for
individual prlvacy.. Tbat 1s why the gove“nmenL has given the
Law Reform Commission 1ts majer task to suggest_new lawe that
Jll* glve ultlmate legal en‘orcement to clalms-;or prlvacy
°V°n where these Clalms have no real ba51s 1n property rlghts

on bynthe.

or flnanc1al 1nterest5 but are 51muly_an assen“

individual of hls_clalm to 2 cerualn degree of anonymity, ]
friends,

reserve, solltude 'qnd

CONCLUSIO\IS ""HH . _ : :
It 1s 1mportant ;or those}who covern aﬁd Lcr tHcse whe

nITLF

p“o o=e laws o government that tbey should be able to see,

however obscurel_ the gene“al FOrces that are at, work 1n
soc1ety Amldst the da bllng d15c0ver es of 5c1eqce, _“e_

OPmcthH Whlch

developmentSo: technOLog} and 1'he mass of in

da__, confrents us all it 1s—not c1:flculL to over’ook Lhe

major themes.

I have endeavourad to point-out in this, paper one
such major theme. Its implications for our econcmy and for
the law have only been lightly touched on. The theme is the
diminishing importance of the property qualifications for
'rights" and "power"” in society. The movement that wipes out
the roftten boroughs and restricted franchise in the last century
is continuing tc have its inexorable effe¢t on our society.
When Parliaments began to reflect the interests of évery man

they inevitably produced governments ceoncerned to raise educational

35. Vietoria Park Racing & Recreation Grounds Co. Léd, v. Tawlor (1937)
58 C.L.R. &479. .
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ind other levels in seeiety. But this movement has its own con-
iequences. OF necessity, it is impessible to submiz én educated,
1ffluent and lnformed community to the same control as could

e exerted before the revolutions in educatlon, general

ﬂrosnerlty ‘and ln‘ormat,on clstrlbutlon. Interests change and

che concern W1th economic survlval hacomes less important as
“ittention is diverted to other more nebulous but nentheless
relevant concerns of modern man. ) .

I pointed out that these concerns extend te the
lesire feor augreafEr say in the work place (at the shop level  ~_
ip to board management)'.in the courtrcom and in the assertion
»f prights, inecluding the right t6 informatidn about governmen;,
-hé right to review of adminiétrativé decisions and the right.

%o privacy. There are-many who observe the movemenbs Wthh I
rave described with undiluted anguish. Especially because the
changes are happening.sclquickly, there is no dcubt that

this' is an uncomfortable time for seciety. But the movement
is there and seeing it ciearly helps us To understand irs
?articulér manifestations. It promises opportunities znd
:hallques for all members of society, but particularly those’
sngaged'inrthe work'force: It proﬁidés challenges for the_laﬁ
and 6pportunities for those whose task, like mine, is to reform

it, to modernise it and to simplify it. . -
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TABLE 2 : UNIVERSITY DEGRESS. CONPTRRTD IN )
) AUSTRALTA, 1653- 1975 )

st ot _

No. of A of No.of %cf ‘kNoA.iofi'_m__ % of
Bachelors Total =~ Masters ™~ Total ™ Dectesata ~Total

TOTAL

75 21,860 - 90.3. 1,560 - 6.u 7 .0 w3l | 24,218" :
7y 21,136 T80 1,310 S.6.- 771 - . .3.3. 23,186 -
73 18,525  89.3- 1,352 6.5  B70 - 4.2 ¢ 20,748

72 16,87%-  B9.5 1,136 - - Brd—e-dheenem U2 - 18,887

71 18,99~ 89.x 1,067 6.4 - 717 ul2 ‘16,778

70 13,484 - 8975 - CUBEE - Tow 59T - §6Fswd 4 #-15,038

165 7,937 90.9~ 179 5.577 315 “3.6 8,731

160 w,183 T aLB CUUARETTTTISIE TTTUIA T T 307 T u,87s
85 . 3,167 .92.2° .. 17507 5.1 T -.-93 2.7 3,438

50 . 4,255 4.5 206 - #.8° u5 1.0 4,506

AL 126,397 .  90.2  8.478 _ 6.0 . 5,143 ... 3.7 140,068

Source : MNiland, 11




