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THE REFERENCE ON CONSUMERS IN DEBT ]
The Australian Law Reform Commission is a federal.

authority eétabl%;hed by the Parliament to report ubon the -
review, simplifiéﬁtion andkmoderﬁisatioﬁ of the laws of <the
Commonwealth. It has a statutory charter to consider prdposals
for q&i}ormity between laws of the Territories and laws of the
tates. Although it may suggest items for its programme, it
can only commence Wwork upon proposals qheh &' reference is
received from the Commonwealth Attorney-General. -During the
recent administration of the Attorney-General's portfolic by
Mr. R.J. Ellicott, the Commission received a number of
challenging and important references. One of the least spoken
of, yet potentially most important, is that which deals with
consumer inéolvency. The reference was received on 10 May 1976.
For.convenience, the Commission is teo report upon it in two
stages. The first report, Insclvenecy : The Regular Payment of
Debts Pragram2 will be tabled in the Parliament later this
month. Until tabled, the details of the proposals contained in

it cannot be revealed. The second report, The Recovery of
H

1. Law Beform Commission Act, 1973 (Cth), s.6(i).
2. AL.R.C.6, Canberra,1977. (A draft Bill is attached).



Judgment Debts will follow later and will discharge the
raeference. The Ccmmission will shortly be issuing a discussion
paper on this second . stage of—;ts work on the reference. - This -

paper will outline soméldf-the 155ue5 ralsed by it.

The reference requires- the (cmmission to say whether
the Bankruptey Act, in 1ts appllcatlon to small or consumer

. debtors, makes adequate provision to enable such ‘debtors to
discharge or compromise their debts=from their present or future
assets or earnings. I‘ 1t does not, Lhe Comm1551cn is asked
to describe the measures that could be adopted by legislation’

to achieve that Dbjectlvewadncludlng_the provisicn of finaneiel
counselling fac1lltles to small or consumer. dabtors The . -
reference ealls spec1flc attentlon 5 f” ' L

"the community's interest in the financial

- rehakbilitation of small but honest debtors, -
and the need to ensure that creditors have.
en effective means of en;orc;ng the payment ST
of debts due.to_them™.. .. ... . . . ’ Lo

The reference alsa calls speclflc attentlon to. the statutorj

duty to consider- proposals for uniformity. of 1awsh

< -

In the Comm1551on 5 forthcomlng report, detalled

.u.|

probosals are -made, which cannot be elaborated, for the
establishment of a Regular Payment of Debts Program. The aim
of this pregram, based upon North Amerlcan models, is to help
small but honest debiors to grapple with their total debt
problems. I have previously said that the disadvantage of the
present debt recovery laws is-to be found, at least, in its .
failure (outside the context of .bankruptcy) tc look at a perédﬁws:
total debt situation and fashion remedies apt for dealing with
the. toetality, rather than individual debts.

I now want to address myself to the practical task of .

suggesting laws which do in truth balance the community's .
interest in financial rehabilitation of debtors and the enforcemenL'

of the payment of just debts.



PARTICIPATING IN LAW REFORM . AT Ltnoin
- I want . first to make two pointsS-of general relevance.

The first is that the Commission is not simply ‘another scholarly
bedy: Mr. Eilicet® said many times that the Commission was

not established for "window dressing®-..:It. is part of the
machinery- of govefnm%nth'TAlreadyﬁpneﬁofuitsAreports has been
adepted and is law. Another major'feport'is the subject of

an important~Bill:currentlyubefore.Federal»?arliament.3 In
putting forward proposals to the community and -to this
Conference, we -are not to "be -seen‘as-a debatlng society: -The
aim of public. consultatlon is _to afford: interest groups and
ordinary citizens the .opportunity.of refining and improving
tentafive'propoéélspfofjréform: : -

e Seen as an ‘instrument

for achieving proper refarm.* Interest groups,'such as the
Institute, have -an opportunlty for taklng a constructlve part
in law- maklng which pressures of tlme or attltudes may “not”
permit elsewhere. Fatallsm and re51gnatlon about ‘the law's
injustices and ;neff1c1en0135 should glve way to active
partlclbaglon “Fn reE- 1mprcvement I admlt to belﬂéAéﬁrprlsed
that ncwerful interest groups in the couﬁfry, With a real stake
in tbe way the law is going, content themselves to merﬂly
reacting to the proposals of others. This 1s a "fortress
mentality” which I deprecate. The Institute should be putting
forward its own ideas for the improvement of credit laws. The
credit society which has expanded encrmously since the War,
ncw embraces us all. It is little wonder that legal machinery
which pradates the credit society is seen as inefficient and
inappropriate today. The reference to the Law Reform Commission
for. the improvement of debt recovery laws affords this
Institute a positive opportunity not just to react to the
proposals of consumer groups but to put forward positive,
workable suggestions for reform of the law and practices in
debt recovery. I hope that this will be dene.

3. Criminal Investigatiom Bill, 1977 (Cth).
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UNIFORM DEST RECOVERY = . .

o e et

At present, bankrﬁﬁtéy apaﬁf::there'afe'eigh: different
systems for the recovery of judgment debts in Australia : six

in the States and twe in. the malnland LEP“ltOTlES Historical
considerations have led to 51gn1f1cant1y dlfferlng laws and ]
bractices. Especially:.in the past thlrty years, the finance
industry.has grown to one of, natlcnal 1mportance and ] -
organisation.. This and the. 1nconven1ence of dlfIEPan State
laws has ied.to the mowvement.for unlformlty in hlre—purchase
1eglslatl0n and Jrore lately in the laws governlng the extension
of credit by way of consumer loans. It is exDected thab the .
proposed uniform credit laws, shortly to be unvelled, w1ll
deal with several aspects of debt recovery, notably those
which relate to-a secured, creditor’s. Tlghts in respect of

repo“59551on and sale of secured property

o .
- LA . . - : = .-

“Few people nowadays argue for unlfcrmlty of laws for
the sake of Lnlformkuy._ Sometimes, where the values of local
variation and experimentation are outweighed by the mischief
of uncertainty, confusion and différent treatment,. legislators
lobk?afouﬁd for a single, uniform law. In AuStralia, there '
are ;ffectively two ways of achieving such a. law. The first
involves the discovery within the Constitution of sufficient
Commonwealth power +to support an Act of the Commonwealth
Parliament. The second involves the much more time-consuming
and rarely successful process of securing agreement between
the States and the Commonwealth upen the principles, terms

and maintenance ¢f uniform legislaticn.

L. The Commenwealth has, under the Constituticn, power to
make laws with respect to "bankpuptey and insolvéncy"% This
power has been exercised but not exhausted in theée Bemnkruptey
Aet 1966. The scope of the juxtaposed power with respect to

"insolvency" has never been fully explored.5 In the Farnkruptey

4. Australian Constitution, s.51(xvii).
5. Sandell v. Porver (1966) 115 C.L.R. 666.




A

det itself the insolvency of a person is expressed in terms of

" his inability to meet his debts as they become due out of his

OWn Moneys. The rexerence to "moneys™ is not limited to the
debtor's cash rescurces - - '

"The conclu51on cf 1nsolvency oudht to be . -
clear from a cénsideration of the debtnr s : . .
firianeidl position -imvits centirety and- o
generally speaking nght not to, be drawn
simply from evidencé &f’'d tempprary ladk

of liquidity. t is the debtor's: inabidity,
utlllslng such cash . resources as‘he has or,
‘can ‘commdnd’ tHrough thé use of his ‘assets,’
s formedt . Nis..debts.ds ithey- fall due whlch e
Jlndlcates lnsolvency LT o

b
b
L1
it

1t unlformlty of debt recovery laws 1n%Aus al-a 15 t0o be glven
the highest poss;ble prlorlty,‘attention would ﬁatﬁrally be
givep to the _scope of ,ths Commonwealth 'S, .bower .to lay down
procedures to be followed 1n respect of reCOVery agalnst i
insolvent debtors. The power would undoubfedly take Commonwaalth
laws beyond this. There are, however, many debtors, including -
judgment deotors,_who are. not and _who w1ll .not become lnsoluewt
Droblems .could. weil arlse 1n establlshxng the requ151te causal

w1th these debtors and therefo;e,“w1th all aspecta of debLﬂ

“DCOV@QJ in Australla. X ~.

A first issue which is before "this Seminar, therefore,
is : what value should be attached to the rapid achievement of
a reform code of debt recovery in Australia? Is uniformity a matter .
of such high pricrity that the Commonwealth should lay down the
new procedurs to be followed in respect of "insolventd? Surely
this would embrace & great number of debrors. It may even,
in practﬂcal terms, force the pace of uniform law reform. But
would it simplify the law and is it desirable ih principle?
This is & value judgment that will, in the end, have tc be left
to the politicians. It will be important to give them the
benefit of informed thinking on the subject.

Bankruptey Act, 1966 (€th), s.122.

Barwick C.J. in Sandell v. Porter. Ibid at p.67l. Cf. Bymiz Covicrete v.
Gerritey, (1977) 13 A.L.R. 321 and A.L,R.C.6, p.77.



The Law Reform Commission came to a-cenclusion,
gulte early in its wofk on the reference, that critical to
a reformed debt recovery procedure was the need for an early
idenxification of and/assistaﬁbe to- insolvent debtors. It is
because State and Territorial debt recovery laws are
themselves peculiarly ill-designed for prov1d1ng ldentlflcatlon
and early assistance and, on the econtrary, imr some cases
actually exacerbate lnsolvency, that the Commission declaed
to lock at debt recovery laws and practlces in dlscharglng*

the Consumers in Debt Reference.s.rrlA

-— -

R

The first issue uuon which asslétanCe is 1nv1ted is
therefore one. of policy. Is Lt;appropr;ate,anﬁ deslrable_at
1’i'u'.'s""stage of the Commonwealthjs development to pronoée a T
uniform, reformed.law concernlng the recovery .of debts from ’
lnsolvents or should the Commlsslon procesd to. draw.a reformed
code- for the Australlan Capltal Terrltory and Northern
Terrltorj as a basis for consideration in the several Suates?'
I have not overlooked the fact that_our terms of:refgrengé
relats’ to "small eor consumer debtors" Logiéally, recoverQ

procedures Dartﬂcularly of ]udgment éebts, cught probab y'
not to dlStlﬂgUlSh between varlous classes of debtors, 1nc1ud1ng
judgment debtors. It may be a consequence of the Comm1551on S
recommendaticns that a wider class will take the benefit 7
of improved procedures. This possibility gibes:even more
emphasis to my suggestion that the Institute should provide
positive ideas for the improvement of debt re;overy laws.

NCTICES AND SUMMONS TORMS

Creditors do not generally seek to assist a debiteor to

make.arrangements with il of his creditors. They may advise
and encourage him to make suitable arrangements with all
creditors but they rarely act as his agent and do it themselves.
This is hardly surprising. Nevertheless, the result is- that .
few debtors are given information and counselliing about the B
payment of their total debt. If a facility of debt counSEl}}nsglh
howgyer rudimentary, is made available, and a statutory scheme
for the discharge of all debts from future incomes is
introduced, would it not be appropriate to require a creditor

who wishes to commence proceedings against a debtor to give &

8. A.L.R.C.6, p.l9



of debt counselling and of the Regular Payment of DebLs Progran°

When the law establlshes serv1ces,rlt 15 an empty gesture
_unless it 1nforms those sub]ect to the law of thelr availability.

Realism requlres one to recognise that notlces of

e iR gy . o

this kind willi usually be lgnored ’ Proceedlngs

TR

or the recovery

of debts will have to be commenced by a summons 'Aﬁ'opportunlty
" is therefore afforded to remove _the anthue language of some

gefault or special éummonees, reduce the verbiage on present

forms and'agaln 1nclude 1nformatlon about couqselllng and the

eRecular Paynent Progra It may also be poss‘ble to lnclude

e

-prov151on for the use guages or an -

indication of where translat'ons can be eecured Furtﬁermore,

it would seem approprlat° to add to oresent forms,notltlca won

L SE fea

that*a debtor ﬁay‘make an offer for oayment by lnstalments
direct to hlS credltor ] We all know that after cumbersome

[N edeni PR

and sometimes reWa 1vely expen51ve prﬂcedtres, jud ment debts

order" Ir thlS

will generally be the s'bject or an ;nstalm n-

ER e I

is so, why not acceler te LhE conSLKeratlon o; 1nstalments°'

A cuestlonnalre could be attached to. the sunmons :orm, ag:ln

in” samole language, to a551st the debtor acourately and eiwaﬁ

To out his D051tlon before the credltor

DEFAULT SUMMONSES

Many "small or consumer debtors" are unlikely to have

legzl knowledge or advice. Even if they sacure debt counselling,
it is desirable that recovery procedures should be as
straightforward and simple as possible. At present, a defendant
wishing to contest a claim brought on a default summons, is
required to file not only notice of grounds of .defence but

an affidavit verifying the stated grounds. The purpose of this
requirement iz to frustrate delaying tactics and spurious
defences in a c¢laim which the plaintiff reduces to a specific,

ascertained sum. Whilst this obligation may appear entireliy

t

appropriate where business debts or large sums are involved, 1
may have the effect in the case of small or consumer debicrs ¢f
defeating some just defences or at least disputes as to amount.
In both the Capizal Territory and the Northern Territory the

requirement of a sworn defence has already been abandoned in



the Small Claims jurisdiction.9 It might well be appropriate
to remove the obligation in Courts of Petty Sessicns, subject
to the availability of a simple procedure whereby a plaintiff
could have an obviously irrelevant or unmeritorious defence

struck out.

One of the endemic expenses of debt recovery litigation
arises from the obligation to serve the summons on the-
defendant. Whether performed by court officials or by a
private process server, the cost of such service is a significant
component in the costs of debt recovery. Service of process '
by registered or certified mail is an alternative mode of
service in the Small Claims jurisdiction. -However apart from
increasing costs, this procedure also has defects. Neither
registered nor certified mail is left at a postal -address when
nobody is heme. Furthermore, there is a growing band who
refuse to accept speclal mail in case the communication may
be an unwelcome one. Use of the ordinary post avoids these
problems though it lacks proof of service and is occasicnally
unreliable. If court officers themselves took responsibility
for postage, the only factorsfor which allowance would have to
be'm%dg is delay or loss in the post. Appropriate procadures
to set aside judgments for default of receipt of a summons
would have to be instituted. Again, the queétion is one of
policy. Given the general reliability of the mail, does the
occasional failure of a debtor to receive a summons through
the ordinéry post warrant the very considerable expense annually
involved in the personal service of summonses? Do we not
thereby merely compound the problems of the small consumer
debtor?

EXAMINATION HEARINGS

Once judgment has been entered varying debt recovery

procedures are avallable to the judgment creditor. One of these

is an examination of the Jjudgment debtor concerning his means

9. A.C.T. Small Claims Ordinance, 1974, s5.10, Form 6.; W.T. Swall Clazms
Urdinance, 1974, s.10, Form 4.
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" and ability to pay Lhe debt._ This hearing may be conducted by

the court or by a senlor court o;flcer

It usually pre;edes

ey b

an order for the payment of‘the debt by lnstalments, often'made

by cdnsent. o I+ may{ however, be anc\}lery to an order for

garnishment or attacnnenrrof.debts or for 1mprlsonment uDon
a finding of fraud. It seems to be self evidant that the

n'excellent oppo“ unlty o

examination hearing procedure lS

identify those debtors ‘who are 1nsolvent and to seek to deal

[ERPEECERTY S

not: Just w1th the one Eroblem uhat brlngs them to the court in

It aLso prov1des another cggortunltj to'draw at

e

B e

msng

Eentlon to the

?be approprlaﬁe to pr.oese thet the

LA

lntroduclng 2 unlversal rule for the exami

T T lECEE i T Ay mfrpeaio

dabgors Is it al:ays necessary’

= Wl VLl L. e ;,.‘-.'

Lerns of the manpower requ1red°‘-Dces it really requ1“e a
jddlclil offlcer to conduct such an ewam*natlon’ Ought lt to
‘be available only after 3udgment is entered’ These are matters
upon which the advice and opinicon of the.crealt industry will

be manifestly vital.

One of the perennial problems with examination of
debtors arises from non-attendance of those summoned to court. 7
At present, an extreme solution to non-attendance is imprisonment
of the débtor who does not attend. He is said to be in contempt

2

of. the court's order. This is the system that obtains in the

10 An alternative procedure is that adopted

Noerthern Territory.
in Hew South Wales.ll If a debtor does not attend on a

summons, a supplementary summons is delivered, calling on him
to attend court and show cause why he should not be dealt with

for disobeying the original summons. Should he ignere the sececnd

10. TIoeal Courts Ordinance, 1341 (W.T.), s.170.
1l. District Court Aet 1973 (N.S.W.), s.92.



summens, he is apprehended and broﬁght before the court. .He

is not imprisoned for "econtempt” but is examined there and then
as he would have been on the criginal summens. The méchingry
.of "eontempt" théugh_dqubtless effective, seems an exaggerated
and misplaced response to the usual a@athetic indifferencé to
debt recovery procedures. While such indifference cannct be
condoned or excused, is it not morg appropriate to the mischief

ta deeal with_it in the New South Wales way?

-~

. It is. appropriate here to men{ion the faeility of
night heéfingsc” A_débtor.served_with an’ examinaticn netice
requiring him-to. attend ¢ourt in the .day may well .fail to
" attend for fear of compounding his debt problems.by lcsing time
or, at present, even losing his job. If & more informal :
procedure for examinaticn of debtors ax a level lower than
judicial officers could be instituted, would it not be . s
possible to ar#apge for these to takelplaceTat_night? Burden-
some though night éittiﬁgs may'be on creditors and courts,
they might well represent a .more effective and rational means
of securing fair debt recovery. -

EXECBTION PROCEDURES - -

- ' The trend of recent experienmce and legislaticn seems

to suggest that the prime means of recoveriﬁg a judgment debt
should be an instalment order made against the debtor after
consideration (at an examination hearing) of his means and
ability to pay the debt. There will, of course, be cases
where the examination hearing reveals substantial capital
which it is appropriate to attach sc that the creditor will S
not be delayed. .Nermally the available assets of a judgment

debtor , certazinly a "small or consumer debtor", will be little
more than his future income. Cases may exist where the debtor's.:.’:
circumstances do noct permit even a modest instalment to be Lo
made. Those cases may be few and may be more suitable to .
be deazlt with in bankruptcy. At least in the first instarnce,
it seems appropriate that recovery should be directed to the
debtor himself, to give him & chance to discharge the debt,
ratﬁér than to a bailiff or other person.  Rehabilitation of
the debtor and reinforcement of the principle which is important .’

for our society, of personal responsibility for debis, are



Vboth likely to be served_better by requiring the- debtor to
‘fepay.the debt rather-than by.taking- it outof- his- hand._
Where default is-made: in payments-laid down by an instaiment
‘order (or where-'suchr-dn;-orders would be -inappreprigted.it-is
appropriate. that-the: court: should héve-adﬁiléble to it a
‘full range of orthodox execution:orders:except-imprisonment.
The Finance Conference of. Australia hasrggreed fhat imprisonment
" for debt—relafed matters is inappropriatesand indeed counter-
préducfive, except pursuant to the criminal 1a%.1? 1t seems
Lnappropriate for'a"finding‘of“fréudqtovbe.ﬁade and. a.'ceiminal
penalty imposed on. afdebtorsdn civiilidebt recovery proceedings.
1f frauwd-is:alleged-#t-should®be proved-accor&in@,td,rhe . "
criminal-: law, after thexusualaprotectiue1§rocedures.laiﬂ;down
in eriminal process.and . in-a .court of ériminai~juri$diction.A

L A R e NS EE R - L= LT LY

EXECUTION . .- == soviert %8 instioutedl Louie L0 noo 14

“ ....Dne of- the features:of. the wariety of- deht recoverny.-
laws. im Australia:relievant-in the. present-context..is the-- - .
.differentfattitqus taken  in the; various. jurisdictiocns. to the
ﬁroge;ﬁx-oi the_ﬁebror which: :s- exempt from executioen. In the
Cagi??£_Territory, for example, exempt property is defined as_
"weardgy ‘apparely bedding, tools and implements of trade" of
the debtor and his, family: to: a. total value of $100. The
Northern Territory exemption is similar but is limited to a
value of $40.13 Differences of this kind, and between the
goods and values exempt in different levels of jurisdiction
within the one State, call for reform when contrasted tc the
terms and policy of the Bankruptey Act 1966, s.116. That
section at present exempts all necessary wearing apparel and
nousehold property within a specific dollar limit, together with
fobls of trade not exceeding %500 in value. If it is prooer
that the 0fficial Receiwver shcould not take certain goods in
bankruptey, it seems hard to justify a lesser protection against
individual creditors.' It is also appropriate, in a vime of

12. Auscralian Finance Conference, Submission to the Law Reform Commission
on Consumers in Debt, mimec, 1977.

13. A.C.T., s.162; W.T., s.150.



inflation, that the purpose of the exemption be donsidered
and the value updated. In all jurisdictions procedures exist
by which a judgment creditdr can sell or have sold real
propérty owned by the”debtor. In a number of limited cases
in Australia, prctection”ié‘preéently provided  in respect of
the sale of a debtor's hqh\.e.'l'ig “"Homestead exemptions" exist .
in many jurisdictions in North Amefica. They are based on
" the counterprdductive dislocation -caused by the.sale of =
a2 debtor's home. Yet _.it would be unjust to permit all debtors - -
to aveid execution by the ruge of purchas1ng arr expensive
‘home. It hay be fhat'a courts dlscretlcn should be 1nterposed
here as an aésuranée that justlce 15 done. "Tné experience -of I -
the Institute and the oplnlon of its members will be important - -

ta the Commission on this as on other subjects.

PTLACHMENT OF WAGES AND GARNISFM NT OF DEBTS

In all States of Aus;ral;a there are procedures for’
garnishment of debt. In’ seueral ]urlsdlctlons 4 creditor may

garnish or attach the debtor's wages. The laTter procedure has been for-
bidden in South Australia since early this century. It is a procedure
whicg'gas its dangers to a judgment debtor. The compensation
pr;vfdgd to employers, particularly those with computerised

wage records, for deduction of paYments, is geldom sufficien%

tc cover the costs involved.15 Evidence exists that some
employers terminate employees whe are made the subject of a
garnishment ordEr,'on the basis that such an erder signifies

a want of reliability cn the part of the employee. On the other
hand, as has been said, future income is, generally, the major
asset from which creditors, especially of small énd consuner
debtors, can expect to recoup their debts. If execution on’
éécds or land is not available, garnishment of wages may Dbe

the sole hope of recovery to the cpreditors. It seems tome-

that an order for garnishment or attachment of wagés should be

a remedy available to the court where it appears that a debtor-

14. See e.g. Homesteads Aet, 1895 (S A.), Defence Service Homes Act, 1913_,‘ R
(Cth), s.33. Cf. Croum, Lands Adet, 1895 (N S.W.), s.8. T

15. In N.5.W. in respect of some orders 10% of instalpent.



is unwilling to pay his debts By instalments, intends, not to
comply with an lnstalment order or. has. falled to make.
reasonable and satlsfactory Pbayments.in compliance wizh that
“order. In other words, it should be a back-up facility,.
available to credltorstﬁ . T S -

Having said this, there-are many defects in current
garnishment leglslatlon that w1ll be known only teo well to
those who use lt- Prov1s;ons relatlng to_the "protected"

sum soon fall out of date ln .3 tlme of rapld lnflatlon._}

Failure to prov1de a mlnlmum "11v1ng wage" may-actually
compound a debtor's ability honestly to . reduce ;hisg debts.z ]
Where a aarnlshment order is made, dlrectlng lt at'enelngie,”.
pay packet alone would anneaf to be An the lnterests neither
of the credltors nor the debtor. There is surelj great need
for an up-te-date and more ef;LClent procedure for attachment
where ordérs of this klnd are madé. “’In"the case of. the Pub
Seﬂvxce,spec1f1c prov151ons EKlSt whlch requlre ”ECORSldeFaLIOn
in Lhe light of current soc1al attltudes.lﬁﬂ A greater_

concern LOP the. costs of-xhe employer subject to recurrent
orders, of the credltor in securlng conplete and rot merelj
tennarary relief and of the debtor in preservi ing a minimum.

standard of life is what is needed here.

r B

PRIORITIES _
Existing debt recovery systems ensure that pricrity
is given to a judgment creditor over any other person wha,
though a creditor, has not yet reduced his debt to judgment.
Priority extends to one judgment creditor over another, not
en the relative meral merits of the ¢laims, nor even the date
8Ff their respective judgments. What is critical is the date
the given warrant, writ or ¢rder was obtained. Obviously the
result of this rule is that a judgment creditor otherwise
willing to forege execution procedures and to rely on & fair,
informal arrangement for %nstalment payments, doces so

at the risk that others, less patient, will achieve priority

16. Public Service det, 1922 {Cth}, s.64. There are. many State examples, sae
e.g. Police Regulation Act, 1899 (M.S.W.), s. 120



by levying execution or abtaining an order for wage garnishment-
The present rule gives incentive to premature énd-even .
unreasonable action en the part of individual crediters. But
what=is there to put_ in its place?

It is true that other creditors canAprotecf theip
interests by sending The debtor bankrupt. But bankruptey .is
not .an appropriate'way to deal with the debt problems of small
and consumer debtofs. . It may be-more appropfiate to leave it
to the courts to decide prioritiés; i.e. to. lay down a scheme -
.for the payment of total débts.“'lf; as-would ‘normally
happen, the court should decide that funds-be distributed-on
a pro rate basis, it could be'approériate moanominate,;he
Administrator - of the Regular Payment of Debts Program as the
person to whom funds should be paid and whe should be’
responsible for distributing funds® to creditors in propertions
owing to them. Certainly, the preéent rule relating to
prioritiesfpﬁ%s a premium'onprepipifafeag%ionianﬁlpenalisas-
the reasonable cpéditof,whilse encouraging the unreasonable.

COSTS _

- ¥ % The above proposais lay emphasis upon three aims

-(a}) The simplification of debt recovery procedures,
uniformity if possible ,and rational‘communicatiqn
to debtors of how to find a fair way out of their
debt predicament;

(b) the treatment of a debtor's debt problem in its
totality in place of the present emphasis upon
individual action by ereditors which may be
unfair to debtors and counter-productive to
creditors as a whole; and

(c) the reduection of costs, including service fees,
debt collecicrs' fees and so on.. This is teo say
C. nothing about the long-run economic benefits that
can be. expected from engendering greater
individual responsibility by discharging consumer
debt obligations.

‘& modern debt recovery system will act only after ﬁroper ingquiry:”

at which the rights of the creditor to recour his debt are
balanced against the needs and capacities of the debtor to
repay. If & debt recovery system acts conly after proper inguiry.
whiéb ensures that no remedy is used which causes unnecessary .
additiénal loss or undeserved hardship to debtors, it is likely

that it will be pespected and understood by debtors and will




reinforce the principle which I take to be accepted in our
sociesty : that. a person shculd.normally gischarge. in full his
just debts. * Present_debt”recoyery laws, throughout Australia
‘are & hotch potch.of'anachronistic relics and irrational.
preocedures. They are ciearly in need of reform,as much in the
lnterests of creditors as in the. interests of debtors.. The
cqrrenL reference to the Law Reform Commission provides this
Institute and its members with an pppgptun;;y to, advance,
suggestions . for developing a modern, efficient,and just.system

and possibly also one uniform tpfcughout Australia.-

SUMMARY . ... ETe b e B
The following propositions are put. forward .for the .

purpose of inviting. the comment,.criticism.and suggestions .of

members of the InStitute.<. f. nzi. s

Notiges and Summong Forma ..

1.. = A creditor.wishing.to commence.proceedings. should be
required to give a p?ggdyibgg;nétiqe_xo_thg:débtor.@hfcrming
him of"the availability of debt ccunselling and of. the proposed
Regulary Payment of Debts Program.-

- 2.'“3 :'_Spmmons forms. should. be simpiifiedTgnd copies. should
be awazilable in the main ﬁinority.%anggages.used'ih Australia.
English language forms‘might contain_aubrief explanation in
other languages of their'purposes or statement of where such

explanation can be had.

3. Summons forms should give the debtor information
concerning debt counselling aid the propesed Regular Payment of
Debts Program. They should also suggest to the debtor that

He may make an offer for payment of instalments direct to the
creditor. A questionnaire could be attached to the summons
form to assist him and the creditor to assess his positicn.

be fault and Special Summonses

F=

L. A defendant should not ordinarily be required to file
an affidavit with a notice of intention to defend.
5. Venue should pfimarily be set at the court nearest to

the defendant's residence or place of employment.



6. Théfe'should be ‘established a system of service of
SUMMOnSe s by'court officers using ordinary mail. Actual personal

service should be retained as an alternative means of service.

= . .\ - & -
.

Examingtion Procecures

7. . No execution procedures should generally be available
withcut prior éxamifiation of the debtor at a public hearing

by a court or appropriate officer.

. "

R Tha examining tribunal should ascertain whether the
debtor is E1igible for counselling and assistance under the
Regular Payment of Debts Program. If sc, he should be invited

to appiy for counselling and assistance and. an order for a”

stay of proceedings should be made, if he chooses to do so.

3. = A debtor who persists in failing to attend an examination’
hearing should be arrested and brought before the court but for =~
the purpose of examination.. FProvision:should be made for

examinations to be. conducted at night.

Exeeution Procedures

¥

107 7 ¥ The prime method of enforeing a judgment should be by~ -

-

" means of an instalment order made after sxamination of the .-
debror. In making the order, regard should be had. to the debtor's .

total circumstances.

11. Where default is made upon an instalment corder or
where an instalment order would be inappreopriate, the court
should have available to it the full range of remedies with the
exception of contempt-related imprisonment which should be
dboclished. Impriseonmeént (except after criminal trizl) should be

abolished as part of general debt recovery machinery.

Ezecution
12. Exemptions from execution should be revised. In no -
circumstances should they be less than those contained frem time

to time in the Bankruptcy Act.



B I P t may be appropriate to restrict execution upon .
™ + . s *
land, exempting homes in certain circumstances, subject tc court

ordar to the contrary. o o o

LTI TR S I oLt L
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Attachment of Waqes and Garnzshmena of Debts

4. - The protected sum in respect of a debtor s wages
should be set reallstlcally by reference to the total circumstances
of the debtorj'&ﬁﬁ“ﬁheuld keep pace w;tn 1ﬁf1atlon

15. An’ attempt should be made uo provzde proper r31mbursement
tc the employer subject to an attachment order. A deduction

made by him in thls regard should not go towards dlscharge of

the relevant debt. e v '

16.77 An attachment order should generally oDerate untll

the debt has been pald in tull Art1¢1c1£1 llm*tatlons on the

Priori*g

17. 'extﬂnt necessar}

Hls'eiaéﬁééé‘ s
associated with rEduc1ng his clalm "t6" judgment. Tt should be
LlYEd ultlnatelj by court order not by the chance priority

secuﬁeﬁ by”the'bbtalnlna of a warrant or wrlt

- - 2 T T nIoLotl T2 WU T, INT. L

18. Torced sale of goods or land and gqrnishment of debts
should be for the benefit of all creditors in appropriate

V

proportions.

19. Attachment of wages should be for the benefit of 3ll
judgment creditors of the relevant debtor in appropriate
proportions. .

Iﬁterest

"20. Has the time come for consideration of a creditor's
statutory entitlement to interest on unpaid debts where no
contractual provision exists as te payment of interest%j Why, In
a time of high inflation, should the creditor not receive some
interest on a proved debt? Perhaps exceptions énd
gualifications should be provided for. Perhaps the rate of
interest-.should normally be quite low. But does the preéent absence

of interest strike a fair balance between creditor and debtor?
17. Cf. Supreme Court Act,l970{N.3.W.), 5.94; Law Com.W.P.66 Interest, 1976,
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A.L.R.C.

ission. REFERENCE: CONSUMERS IN DEBT

LAW REFORM COMMISSION ACT 1873

REFERENCE OF MATTERS TO THE LAW REFORM COMMISSIOW

= <, i -

I, ROBERT JAMES ELLICOTT, Attormey~General, HAVING REGARD TO -~ _

(2) the function of the Law Reform Commission, in pursuance of
references to the Commission made by the Atforney-General, of
reviewing laws to which the Law Reform Commission Act 1973
a?plies namely - ’

(1} laws made by, or by the authority of the Parliament,
including laws of the Territories so “made; and
. {ii) any other laws, including laws of the Territories, that e
the Parliament has power to amend or repeal, and i L

{b)~" the desirability of aveiding injustice to and oppression of L
. debtors and of facilitating the collection of debts, -

HEREBY REFER the following matters to the Law Reform Commission, . as. provided
by the Law Reform Commission Act 1973,

TO REPORT UPON --

"{1) , .wherher the Bankruptcy Act in its application to small or comsumer .~ L%
_ debtors makes adequate provision to enable such debtors to :discharge
Tor compromise thelr debts from their present or future assets or
earnings;

Nenly

(2) if the answer to (1} is no, whether any and what measures could be
adopted by way of legislation to achieve that objective; and

(3 what measures could be adopted by way of legislation to -provide
financial counselling facilities to small or consumer debtors.

IN MAKING ITS REPORT the Commission will have regard to -

fa) the community's interest in the financial tehabilitation of small
-, * but honest debtors, and the need to ensure that creditors have an
’ effective means of enforcing the payment of debts due te them; and

(b) the funcrion of the Commission in accordance with section 6(1) of
the Law Reform Commission Act to consider proposals for uniformity
between laws of the Territories and laws of the States.

.

DATED this tenth day of May 1976

R.J. Ellicett
- Attorney-General

to The Secretary, The Law Reform Commissiocn, 7th Level,$9 Zlizabech Street,
Sydney,2000, N.S5.W., Tel. (02) 231-1733.




