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ABSTRACT

This paper deals with the means of promoting better communication
between expert scientific opinion and legal'decision—makers. It starts by
describing the source of the problem : the lay mind which must in a limited
time absorbland evaluate speﬁialist, scientific information. It contrasts
the scientist's search for absolute or objective eryth" with the contest
inherent in a trial setting. The rules of evidence are important for the
information that gets before the tfibunal. The relevancy rule is accepted.
The rule against hearsay evidence is questioned and reforms to permit
"reliable" hearsay are described. The rule éedhiring that scientific and
technical evidence shouvld be given only by qualified experts is describad.
It works well until such evidence confliets with other expert opinion ot
with intuition and common sense. What happens then, is described by reference

to cases.

Reform’ to promote better comrunication is outlined. At the
stage of drawing laws, the use of law reform éommissions to evaluate
scientific evidence is advocated. So far as the composition of the decisien-
making tribunal is concerned, three possible improvements are mentioned.
These include the use of scientific assessors, constitution of specialist

tribunals and reference to special referees.

The paper concludes with a description of reform in the trial
setting by which science and technology are to be used to bring ''real evidenc:

before decision-makers.
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The law has principies, but no grand
theory. Its principles are moral
politiecal, admonitory. They are also
commentaries on, guides to, organizers

6f, its detail. But the general principles
by themselves are rarely reliable for
deduction, and they clearly never could
be. Lawyers do not dream that a few
parsimonious,overreaching laws may one

day subsume all others. They know the
difference between Lopke's subject -
matter and Newton's. They neither suppase
their science to be young, nor sit
industriously under apple trees.

Hugh Stretton, The Political Sciences, 1969, p.220.

THE PROBLEM OF COMMUNICATION

) When social conflict occurs in our soclety wWe expect
the law and its practitioners to assist in the solution. Laws
are written, administered, intefpreted; enforced by the
machinery of government, Every day in our courts conflicting
scientific evidence is given and different scientific opinions
are stated. These conflicts and differences must, almost
without exception, be resolved by laymen. If a dispute cannot
be settled by the advice of lawyers and other advisers cognisant
of diffefing scientific opinien, it falls to a tribunal made

up of & judge sitting alone or with a ﬁury to evaluate and
finally determine the issue in dispute. We do this basically
by a trial process : pitting competing adversaries against each

other. The aim of this battle is not necessarily the discovery



of objective "truth" or even the best opinion and latest wisdom.
On the contrary, in many criminal cases, the accused, if guilty,
may actively resist the search fqr;pbjeotiys.truth. If he is
guilty, it is.plainly imperative that he should try to conceal
it.l In & ecivil case, the role‘of the tribunal is to determine
which of the competing cases is the more credible.? The tribunal
does not, in oup systeﬁ,Enopmallyginvestigate.: It sits as an
impartial and generally passive umpire, to hear competing
contentions and then resélve them,. as best it csn, on the

-

material placed before it, helped aldng by practical common sense.

Needless fé say, this sys{sm hés its critics. There is
not a lawyer alive who has not been regzled about the defects
of this method of resolving disputes. .The system of trial by
jury, still lntegral to the machlnery cf crlmlnal justice,
grew, “like so hany other Brltlsh 1nst1tutlons, ‘out of an entirely
different creature.” The sarller modes of" trlal : by ordeal, by

e

battlie or by wagen-oﬁ lawsx were: means: sof. preserv1ng the peace

in society by termlnatlng dlsputes 1 a rltuallstlc procedure.
Unless it was by divime 1ntervent10n, tﬁere was no necessity

that the party whose cause was just and rlght would succeed.

Trial by jury began when Jjurors were. drawn from the neighbourhood
and required to resclve dlsputes rslylng on their own knowledge,
however obtained, of the facts of the case'and the parties

before them. In these circumstances, witnesses were rarely
called because the jurors themselves weré the witnesses. Out of
this machinery for infqrmed decision-making, by a process of .
slow steps, the present disinterested fact-finding trial developed.’
No longer may the tribunal rely'ﬁpon its own knowledge of the
facts. Indeed relevant knowledge of the facts must disqualify
a persocon from participating in the process of evaluation. In

a court room, unlike a coroner conducting an inquest or a Royal

Commissioner pursuing his investigations, the tribunal of fact

1. R. le G. Brereton, "Evidence in Medicine, Sclence and the Law' (1968) 1
Aust.Jo.Forensic Sczences 9 at p.15.
2. Loc cit,

3.  Ibid p.17




merely evaluates the evidence which the interested parties
elect or .are able to place before it. The concept'of an

. independent umpire, merely hearing disputing contentlons and
awarding the prize to the best, is one that offends some
scientists especially in the physical sc1ences, who avsert that
it should be the function of the law and of its machinery to
search for abstract or objectiVertPuth. Upon this view, the
Engiish, who after all invented most of thé games of sport

that are now popular throughout the world, are taking their
passion for a "“sporting contest" too far. Determining people's
rights, including their liberties, is, according to this view,
.too inmportant to be committed to a mere game.

It is true that the consequences of the present method
of resolving disputes in a court setting are.in some ways
uncatisfactory and often puzzling to the scientist. Because
the conflict is to be resolved by frail lay minds (bé they of
judge or jurors) the course taken.by a trlal may have more to
do with the llkely effect of a line of questlons in the trial
setting than the adequate testing of a scientific hypothesis. .
In the High Court of Australia, Windeyer J. put it this way :

"Answering a cross-examiner is not ... a
satisfactory method for the complete
exposition of theories of eyto-patholegy.
And the purpose of the cdross ekaminaticn
here was net really to enable [the doctor]
to explain his doctrine, but rather to
discredit it in the eyes of the jury by
getting him, without z2llowing any opportunity
for qualification or elaboration, to give
categorical answers that 1t was hoped would
appear so0 extravagant that his evldence
mlght be scoffed at™ L4

Many writers compliain about the'"degrading“ aspects of
the adversary trial process§ The more difficult question ig how

that process copes with the admission of the scientific evidence,
particularly where it is in conflict.

4, Conmisstonar for Govermment Transport v. Admﬁcik (1961) 106 C.L.R.
292 at p.305.
3. Z. Bankowski and G. Mungham, Images of Law, 1976, p.8.



'testlmony be relevant and material. The secend is that only

- Rules of evidencé‘ahd:pﬁGCeadre have  been. developed
with a view to 3551st1ng trlbunals 'in fthe evaliation of evidence
"for the purpose ‘of excludlng con51derat10ns dhd arguments
which can have no ratlonal bearlng or which substltute pre]udlce

6 The aim is to ﬁpcus the attention of the -

for reason"
tribunal upon the true issué “for trial and to make sure that

all evidence tendered which is relévant and addressed to the =
problem before the court, is fécéiyed to assist in the
resolution 6f the dispufé. Tt is Wot possible in a court room,
as it would bé in a labéfatggy,m%d’éii?w;hover'objection, every
statement or other piece of evidence that a” witness wanted to
give, The first restriction ‘is the reqiirement that the

first hand ev1dence ‘and not hearsay ‘evidence may be given. The
third relevant restriction limits the giving of evidence of
Scientific or technical facts or theorles to those who are

5pec1ally quallfled to do sé. " T

— B A N P T

Nobedy could much complain’ about a rule of evidence
requiring'rélevancy. Views 'of what is relevant or not will
differ. But Sir Owén Dixon was surely vight when he said that
“in every'conérovérsy:thére appedrs to be a fatal tendency to
shift and extend the battle ground; and I have not noticed that
learned or 501ent1f1c dlsputatlons are remarkable for steady

adherence to the pOlnt at issue".

The hearsay rule of evidence, on-the other hand, has
come in for much criticism.’ According to some, the rule is
essential to our oralksystem of trial. Seccnd-hand statements,
when put to the court, originate from the perceptions of persons
not under oath, not subject to cross examination and nect
confronting the party injured by the statement. The maker of a

6. 8ir Owen Dixon, "Science and Judicial Proceedings" in Jesting. PLZatcy
Ed. Judge Woinarski, p.ll, at p.l6.

7. Dixon, p.l7.

8. Dixon, p.l7.

9. Law Reform Commission (N.S5.W.), Working Paper on The RuZe Against

Hearsay, 1976, p.l7.



hearsay statement may have deliberately lied or may have defectiv
observation,memory and expression. These ‘vWeaknesses cannot be
noticed nor his demeanour observed in the trial process. The

rule is therefore of considerable importance to the way in

. which we have come to the ultimate resolution of disputes in

our society. Few reform‘proposals suggest total abolition of the
rule. Modification is, however, being proposed so that courts
will have a'genéral discretion to admit "reliable” hearsay
material, where at the moment it would have to be excluded or

proved separa‘tely.lD .

From the earliest days, the courts have been ready to

act upon the .opinion of experts. - In’ 1553 Saunders J. in Buckley

11

V. Rice-Thomas put it in this rather self satlsfled way

"If matters arise in our law. Whlch concerh
other sciences or faculties we commonly
applyfor the aid of that sc;ence or. EaCulty
which it concerns. This is a commendable

- thing in_our law. For thereby it appears
that we do not dismiss all other sciences
but our own, but we approve of them and
-encourage them as. thzngs worthy of commend~,
"ation" - . .

So long as the expert was & member of the jury itself, there
was no opﬁorfunity for objection to his evidence nor any chance
that his opinion would be excluded. As. the impartial jury
developed, contalnlng eitizens chosen for their ighorance of
the issue for trial, the need to admit expert secientific ‘and
like information as evidence increased. This led to the

development of many rules désignedito guide courts in the fair

" admission of scientific opinion. Fundamental is the rule that

it is not for the expert to usurp the decision by the tribunal

of fact. His duty is stated by Lord President Cooper in Davic

v. Edinburgh Magistrat2512

10. . Ibid, p.l18.
11.  (1554), 1 Plowd. 118 at p.124.
12, {1953]) 5.C. 34 at p.40. See R. Cress, Evidence (Aust.Ed) 1670, p.462.



“To furnish the judge or jury with the
necessary scientific criteria for-cesting
nhe accuraecy of their conclusions, 5o as

to enable the judge er jury to form their
‘own independent judgment- by the applicatien .
of these crlterla to the facts pr0ved in
ev1dence

The rules governing the reception of expert evidence
are not without §rob1ems;‘ Mest zcute are the probléms that
arise for the law when there is.a conflict of expeit téstimony-
or where expert opinion mus+t be weighed dgainst other evidence

or circumstanices in the case. ™ - ) .

Takd” the case of conflicting testimony. In Commissioner
“for GovéfhﬁénéﬁT?&ﬁéﬁoﬁti%“"Adaréiklj; widow claimed damageS'
in respedt of “the” death of her’ husband who, whilst & conduétor-
on a tram, was knocked from the footboard. ;He was admltted to

hospital sufferlng from a fracture, brulses laceratlons and

abrasions.” T ree days after he left osprta’I symptoms of

S

leukaenia appeared Three weeks later.he wag readmltteﬂ to
hospltal and he dled as a result of thls condltlon 2bout six
months afterwards. The w1dow claimed that the death of the
deceased resulted from injuries 5uatalned in the accident.
Medical withesses were called for the defendant. They were of.
thelopinion that any causal relationship between the injuries.
and the onset of the disease was most unlikely, although they. .
could not swear that it was impossible. One medical practitioner
called on behalf of the widow expressed an opinion that the.
injuries, together with mental stress accompanying them, had
caused the leukaemia.The Jury found a verdict for the plalntlff
The Supreme Court dismissed the appeals, as did the High Court
of Australia. The ]udges were faced in this case, as in so
many others which daily confront the courts, with conflieting.
medical opinions. Menzies J. put the problem for the law in

this way

13 Fn. &



"From his cross-examination it appeared
that although [the doctor] had treated
about 20 cases of leuvkaemia,he had only
treated one case. off acute lymphatic
leukaemia; but this is a matter that went to
the weight of his evidence rather than to
its admissibility.- It would be going too
far to say that any legally qualified
medical practitioner is to be regarded as
sufficiently .qualified as .an expert to-
express an epinion about any matter of
. medfcal science, but in this case it is
not necessary to go anything like that far.
"This is a case of a practising specialist
physician with high qualifications and a
hospital appointment expressing his opinion
about the cause of a wellknown disease, a
subject upon which, despite investigation,-
there is as yet no positive knowledge ...
It is only because his opinion was one
that medical science. seeminly does ho;
accept as reliable that it is contended he
lacked. the gualifications necessary for
expressing it; but the giving of correct’ .
expert evidence cannot-be treated as a
qualification necessary for giving expert
evidence". 14 .

Windeyer J. followed the passage already cited with the following

observations :

‘"He "djid make assevrtions that to many peocple
must appear in 2 high degree improbable.

And the physicians called for the defendants
did not accept his theory. But however far-
fetched some of statements may seem, however
much his theory may be eriticised as .
unproven, however much it is out of line with
6rthodox opinion, it would be a bold court
that could say that he was mot qualified to
express an epinion on medical matters and

that the jury should have been teold that,

as a matter of law, they must disregard his
opinion, The learned trial judge did in
effect advise them to treat it with scepticism
... The case is not one in which a witness,
posing as an expert, made assertions that are
contrary to proved scientific facts ‘or to the
known phenomena of nature, thus exposing his
ignorance of the learning he professed. Te
liken the doctor's statements, as counsel did,

l4.  Ibid, pp.302-3.



to the assertion of an eccentric person

that the earth is flati-is, ‘even for +: -
argumentative purposew,  mistzken,  If *there
were any value at gll in such @ comparison

- and there Teally ‘is-neot - [the doctor] .
would, no doubt, ‘mnswer' that~he should be
likered rather to those whe first denled

that the earth- was flat. In the same way’

it is a mistake ‘to liken his evidence to

mere superstitions by which curative
properties are attributed td things that

have been scientifically proved to have no
such properties.: The most-‘that could be

urged against {his]’ebidenié“is that the

cauge of levkaemia is mothin-a positive sense.,
known and that his view is- thao¥’ unproven

and fiot” accepted by others ¥ hot-that it~
can‘be séientifically established as false.
... His genetdl” conpetence-as ‘a~physitian--

was -not contested. The jury -could coasider
whethér his opinion was honestly heldl It was
for them-to* conéadef whethe®’” as“xcoungel
suggests, he was'a charlatan.” Tﬁey might think
s0 or they might Tegard him @s~ an” earncst but
mlsgulded proponent of an incorrect theory or
as a discoverer’ and prophet or- 1n some other
wayilis -i%*ib WEET emdught” that weinay chlnk
the Jury s- verdict was wrong." 165 -

Nor is- it nedessary™that’a” ¢Surt” showid-¥ollow the then current

expert view, if there are other circumstances, such as the

sequence of events that, in 1ts oplnlon, outwelgh expert
testimony. Adelazde Stevedorzng Co. Ltd. V. Forst%?, A waterside
worker peerQmed two tasks requ1r1ng‘exertion, collapsed and
shortly afterwards died. His claim for workers' compensation
was disallowed by the arbitrator after hearing medical evidence
which disclosed a conflict of cpinion. He found that the
worker's death was due to corenary thrombosis and that this
conditicn could- not generally be related te exertion. On appeal,
the Supreme Court decided that althecugh the expert testimony

was not conclusive it showed that physical exertion was a
possible exciting cause of thrombosis and that having regard

to the probabilities, the proper conclusion was that the workman'

15. Ibﬁd, pp- 305, 306, 308, 309
16. Adelaide Steamship Co. Ltd. v. Forst (1940) 64 C.L.R. 514.



exertion was in fact the cause of his death in this case. The
High Court of Australia upheld this -decisicn and ordered
compensation. Rich A.C.J.. put it this way :

"I am greatly impressed by the sequence of
eveats ... [Wlhy should not a court say
that here is a strong ground for a
preliminary presumption of fact in favour
of the view that.the work materially .
contributed to the cause of death? From
this standpoint the iavestigation of
physiological and pathological opiunion
shows no more than the current medical views
find insufficient reasons for connecting
coronary thrombosis with effort. Be it so.
That to my mind is not enought to overturn
or rebut the presumptlon which £lows from
the observed sequence. of events. If medical
knowledge develops . strcng 9031t1ve reasons
for saying that .the lay Fommon-sense
‘presumption is wrong, the courts, no doubt,
would gladly give effect to thls affirmative
information. But, while science prcsents us
with no more than a blank negatlon, we ‘can
orly await its p051t1ve rESults and in ché~
. meantime aet:.on our own intuitive inferences.
The conclusion of the [arbitrator] may prove
to be in advance:of its time, but, as * - 17
matters stand, I prefer that of the Fall Court

In the end, then, under our system-scientific and expert
opinion must compete with intuition, so—called "common sense"
and mihority, even unorthodox _points of view. The resolution
of the confliect is not left to theoexperts theémselves. VItvis
passed over to laymen; who must do their best with the informatio
that is supplied. To complain that this is an imperfect system,
is pointless. " All human justice is imperfect because man is
fallible. It is said that Churchill once observed that
democracy was the worst possible system of government, except
all others so ‘far proposed. Turning expert guestions over
eﬁtirely to the "experts" would merely Temove science still
more from relevance to the lay world. When we criticise the
present way of doing things, we must consider whether a jury of

his "peer group" would have accepted the testimony of Galileo.

17. Ibid at pp.563-4. Cf. E.M.I. v». Bes [1970] 2 N.5.W.R. 238; &4 A.L.J.
436n.



to The draw1ng of new laWS for +the control of drinking and

RETORM .
Having said this, there are nonetheless reforms that
can. be considered to diminish the tension between scientific

information and the operation.of the law. .

Taking, first, the drawing of laws.,IOne of the first .

proiects before the Australlan Law Reform Commission relate

other drug-affectéd drivers. The'laws'basec on the Commission's
repcrt have now .been adopted in the Australlan Capltal

Terrltory. Thcy represent,'ln many respects,.the acceptance =
cf technology_lntc)the law. The reference,requ1red

"Aﬁfékamfﬁatidn of scientific dnstruments
that*have- been devised -for the specific
purpose "Gf Futting at fest many old court
room controversies. New “questions are
raised concerning the proper faith that
may be put by the ‘law in machines,; given -
that thé comnsequences may visit criminal”

penaXties upon the accused,: 'These.questions
pqinf the-wdy for other likély advaaces in-
the years to’ come., - It is- thérefdore important

that at’ the'outset we should: get right our. 18
'approach to these novel" legal developments

Just as courts are frequently confronted with conflicting

sc;entlflc oplnlons, "s6 wag the Cemmission. 1In accordance with
our practice a nuinber of consultants were appcinted ffcm_numéfods
disciplineé. They and oral and_wnitten‘testimony'ﬁelped us

to face up to a number of controversies. TFirst among these

was the reliability and relevancy of the Breathalyzer, an .
instrument developed to demonstrate alochol concentration from

a sample of breath. Opponents of this instrument, inclﬁding_

a professor of analytical chemistry,who was a consultant to thc
Commiésion, pointed to the many potential -sources of error in
its pfecision and accuracy.lg Some were technical errors
inherent in a machine. Others were errors arising from;opérato?
use or lack of maintenance. Competing, indeed conflicting,ﬁ
opinions about the reliability of the instrument can be tested

18. The Law Reform Commission (Aust) Alcokol, Drugs & Driving, 1976 (ALRC4)
p.1l.
19, Ibid, p.52



" by questioning and submitted to independent research. -In the
end, all that the decision-maker can do is to scrutinise the
material placed before him -and reaci-the best conclusicn
possxble in the circumstances. As it happened, the law Reform
Commission accepted the Breathalyzer as the primary procedure

for determining relevant bloogd alcohol congentration. The
instrument was found to be, for the relevant purposes, "reasonabl
accurate” as a means of providing a reliable measure of the’
level of blood alcohol concentration in t‘ne-human-body."':0 This
decision will doubtless,leave,soﬁe*of our consultants, several
sclentists and some Wembeérs of the. public quité dissatisfied.
Time and further scientific research and opinion may prove our
decision to be unwanraﬁted., Af least in =the preparation of

this law, a posifiQe'éffor£'ﬁéé'té@enuthSECUre,conflicting
Scientific opinions, to engage them in- publlc and private debate,

Only at the end of thls process Was the law adopted Cne

o UA BY RN

'i‘Dﬁnﬁ.always,ta Blhe o W ‘reform bodies

suspects that thls coursf

can provide. governments W1th the means Df evaluatlon sclentlllc

Wlth}n-th?-lEEFLGSYQE?@an£1V'ou

Is this enough? Given the possibility that fallible
lay tribunals might misunderstand,_misinterpret or eyen.rgjéct
objective scientifie +ruths, shoul& the legal system move aﬁay
from bringing the resolution of scientifie issues to the level
of the ordinary man and instead commit them in some way to

the specialists?

In his speech on Seience and Judieial Proceedings Sir
Owen Dixon refliects -upon the desirability.oef changes or reforms
in procedures for taking scientific evidence. He lists three.

. . - . o 1 .
The first is the use of secientific assessors.2 It sounds an

20. Ibid, p.125.
21.  Dixonm, p.19




attractive idea and has been tried in some. areas. of the law,
in Admiralty cases ‘in England, .for-example, it is not uncommon
~to'have two brethren of Trinity House-to. sii with the primary
judge in an Admiralfy*suit.zz ‘The notion -of involving expertis
in the dsliberations, bt not the decision of a tribunal
appears sensible and may be approprizte in some connections.
It is,lfor example, being used in the -Northern Territory of

Australia where Aboriginals sit with-magistrates in‘certain

centres and inform them of local customs, attitudes and ewven,
pos'5]'_'13'il.yi‘,'-"iI';i:"'o:t'*nir:rl:‘;i.on.'2-3 Is- this-appropriate for extensicn imto
other areas where specialist, sciéntific . informaticn is brought
before a courf7 Would it diminisk ‘the need to prove .uncontested
facts and ensure that a background cf- ‘unproved knowlédge was

brought to. the attentlon of  the de0151on—maker°

§ir Owen Dixon énumerates éeuerdlfproblems for reform
of this kindi The range-of -scientific. sub]ects which come
before cc;n'.xr"t's.'J.s,].J.m:lﬁ..‘_f!.ess-.i A .comprehensive . scheme for the use
of assessors would réquire the errolment of 'a very great nunber
of persons., There are fupther practlcal pnoblems. --0ne arises
From the system of courts of appeal. In the Admiralty cases,
nentioned, different assessors are summoned at each level of
appéal after the trial. This may intrdduce an element of
variability and chance.. The pariies will -normally not know the
content of the assessors' advice tb the tribunal. Furthénmqng,
often scientific evidence is an impertant but small part of &
dispute. It may, for example, be limited to one issue only in
the trial. Medical evidence on the extent of a person's injuries
is & -case in point. Would the expense and inconvenience of
such a system be warranted by the utility of extra information
which could not be secured by appropriate guestions? Is it just
that the fate of a case may be determined not by evidence that.

22, loe ecit. -
23. The Law Reform Cummlssion (Aust) Report om a Visit to the Northern

Terrztory of Australia : Reference on Aboriginal Customary Laws, 1977
mimao p.23 P
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" can be tested and answered but by comments, however axpert

and well informed, behind closed doors and quite unknown to the
parties? In short, the idea'seems'a"good one but it deoes have
problems. The Law Reform Commission in its first report on
Complaints Against Policezg broposed the creation of z iribunal
to hear certain complaints agzinst police and the appointment
of a membar of the police force as an assessor to assist the
tribunal in connection with proceedings before it "by furnishing
advice to the tribunal with respect to the penalty that it
would be appropriate to impose on a polic?‘officer in the
proceedings.“25 -Although~assessor§,have-Séen'little used in
Australia and although the problems outlined by Dixon are
conslderable, I believe that we will see more use cf assessors
in the future as the mode of'conducting'triais becomes more
informal and less leisurely, - ' , '
The second ‘solution mentioned by Dixorn to promote
better communication .between expert scientific -opinicn and legal
decision-makers :is the creation of -specialist tribunals with
appropriaté personnel .and procedures to finally decide questions
of a special nature:.arising routinely in the course of
judicial proceeqings.zs The example cited is the Medical Beard
of the Workers!' Compeﬁ;ation Commission. In Smith v. Mann27
the question arose as to whether the Medical Board was confined
to deciding the medical "condition" of a worker, leaving it
te the legal tribunal (the Workers' Compensation Commission?
to decide whether the condition should be attributed to the
worker’é employment. As the case demonstrates and as Dixon
points out, it is extremely difficult to isolate and define
precise issues to bé submitted to a separate itribunal. Rich J.
in the High Court, put it this way

24. The Law Reform Commission (Aust) Complaints Against Police, 1975, ALRCI,
pp.42, 45, Reference is made to the power of Courts of Marine Inquiry
under the WNavigation det 1912 (Cth) to add assessors, ibid, para 157.

25. Ibid, p.103 (clause 4.22{(2){(c)). Cf. Augtralia Police BIlI, 1875,
clause 68(2)(c).

. 26. Dixon, p.20

27.  Smith v. Mann (1932) 47 C.L.R.426, cited Dixon p.21.



"The object of the section was to leave

the cendition or bodily:state, physically
~and pathologically, of the worker to a
medical authority and to withdraw it from
the lay tribunal, - "Conditlon" is a wide
word ... [Tlhe worker's condition includes
"lead poisoning"” and the Commissicn was not
~at liberty to find that his incapacity
arose, or might have arlsen, from other
causes 28

Whilst this case and others illustrate the dangers and
embarrassments that can ‘occur when there is a dlSLledtlon of -

authorlty to dec1de 1ssues upan which & single resulf is

'needed,_there maey bé cases where spec1allst tribunals are eptirel;

appropriété“becauée of the diserete issue raised ahd the need--
for 1nterdlsc1pllnary eyPertlue amongst the decision-makers. . -
Take the vexed questlon ‘of whether it should be possible for
minors to consent to the donation of non-regenerative organs-
and. tissucs, for cyample to ancther member of the family. 1In

the Law Reform Comm1551on s recently completed project on Human

1zssue Transplants one}of'the p0551b111tles canvassed was for

a2 speclal ad hoc trlbunal comprlslng a ]udge, and two others

one a quallfled medlcal practltloner and the other either a

28

sozial worker or'a psychologlst. Hoth at & Commonwealth and
State level in Australiz we are seeing more specialist tribunals
of thisrkiﬁd. The Administrative Appeals Tribunal is a prime
example of a body capaﬁle of being"différently constituted in
order to despatch the review of the varied administrative N
decisions that come under its jurisdietion. With increasing
judiecial and gquasi-judicizl review, the growth of the legal
prgfeésion, paralegals and legal aid, the rapid expansion of
citizen watchdogs and informal tribunals, I have no doubt that
the future will unfold a greater incorporation of expertise at
the level of the tribunal to replace procf of expert evidence to
the wholly lay tribunal. It has been suggested, for example,
that the only way to cope with corporate crime is to constitute

28.  Ibid, p.440. . ‘
29.  The Law Reform Commission (Aust) Human Tissue Transplants, 1977 (ALRCT),
para. 112.




a jury which comprises a number of true “peers" of the accused
businessmen andgddountaritavable <to-deal «wapidly, sensibly
and according to mod'_ istandards w1th the considerable bulk of

material that must- ofter be proved in--such cases. Traditionalist

react unfavourably tolsuch a’ ‘notion. HOWever a moment'c
reflection upon -the develonment of the iury system, indeed of the
court system generally,should tonvince us that the process must
not ogsify at its present stage of development. It.is hardly.
11kely that, it will.. .- ' S

The thlrd and flnal new meane of 1mprou1ng communlcatlon
between 50¢ent;sts and the judlelal process mgntioned by Dixon
is reference pf_e matter in a civil case_to a.speetal referee.30
‘This &an be_dﬁﬁé in scientific matters. 'It_is-sometimes-done
in patent cases but it is & rare procedure for reasons- that are
sufficiently elaborated above. There. are, of course, many ways

in which the law, Ln a- trlal setting, is. 2t lgst caﬁching up to

the developments of sclencehandrteehnology.- Herefagain, the Law
Reform memlgslon can. play its parf.-, The use of tape recordings
te brihé the "actpa}”eyieehcei of the accﬁéed's confessicn into
the forenéio Sifﬁation;df;a griminal- trial has.been taliked about
for a generatlon. Now at last somethlng has been done. The
Criminal Investagatzon Bill 1877 has been introduced into the
Commonwealth Pariiazment by the Commonwealth Attorney-General,
“Mr. Ellicott. The Bill is substantially based upon the second
report of the Austraiian Law Reform Commission. It also
introduces other means of modernising the resolution of issues

in dispute.31 The use of videotape or photographs of identificat
parades are provided for, precisely to combat the wellknown
phenomenon so impeortant in any understanding of evidence, tha:
we see and remember particular things because of our individual
makeup, training, interests and the vagaries of attentiveness.

We see and hear what we want twsee and hear. We remember what we

want to remember.

30. Dixon, p.21

31. Clause 34 (Recording by means of sound recording apparatus); clause &40
(Identification parades). It is now being suggested chat affidavits and
pre—trial proceedings, evidence of overseas or absent witnesses, eviden
de bene esse and so on could be video-taped and recorded and brought in
this way, authentically, before the decision-maker for his scrutiny.
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"The mind of the individual determines the

foeus of"attrenticn. - "This mental -background

is a compilex of built-in knowledge,.,

attitudes, interests and even emotions and

it varies from man to man™. 32
One of the efforts of law reform should be tc encourage the
medernisation of the law by ‘the use of technical developments

that ean bdbring real evidence before the decdision-maker.

The purpose of this paper was simply to demonstrate
that things areéhappeningﬁ Legal machinery is-at least being
provided systéha%idally to - ihcorporate. the -best- seientific =
opinion in ocur-laws. In 'resolving:.issues, the jaw will Iincreasin;
look tqﬂgciénce and technology tc replace, so far as possible,
the,Végéries“of human impressions: and-recollections.: Furthermore
the way of the future is undoubtedly -the greater ﬂse-of‘
specialists as members of tribunals so. that scientific
informaticon does.not have to Le’cqmmuﬁicated on. an -ad- hoc basfs,
casé'by“case;“iﬁ"évidénte*prOVEdfandﬁtesieﬂ«but?as part of the
capital of'k@owledgé expected of the decision-maker. These
changes will undoubtedly pose probléms of communication for
scientist -and lawyer alike. But they will also provide
opportunities for closer interdiseciplinary communication than.

has existed to date.

32, Brereton, p.l12




