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' ‘ ABSTRACT

Contrary to received myths, lawyers and lawmakers are constantly
locking to thé future. But their work can only accommodate scientific
change as the content and consequences of it are communicated to them.
Inevitably, the law tends to trail behind. But scientists do not help by
the relatively poor. communication they have with society as a wholg. The
.limits of sciemtific communication are recognised. They include the
restricted audfence, indifference and apathy, the plain fact that much

seientifiec work is tedious and boriﬁg:ang that much is intimidatingly complex.

Does the failure to communicate matter?

By reference to two projects before‘thé'Law Reform Commission,
it is suggested that it does matter. Privacy is under threat in our society
by the rapid development of computing. This has implications for the nature
of the soeciety we will live in. That is a question that cannot be left to
scientists alone. But unless there is communication, de faeto that is what
will happen. What are the limits to."value neutral' science? Weizenbaum's

question is posed for answer.

The work on human tissue transplants revealed. developments that
portend genetic engineering, human experimentation and the transplantation
of life itself. Can these questions be left to scientists only? How can
society answer this question umless scientists communicate to relevant people

in society the full implications ef scientific change.

Law reform bodies, working in an interdiseciplinary way, provide
governments with a new mechanism for coping with the challenges ¢f science.

But is this enough?
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LAW REFORM AND SCIENCE

We live in a time of great scientific advancement

and technological change. Anyone with a rudimentary knowledge

of history knows that this century has seen change at the

gallop. The predictions of Jules Verne have come true. The

wild imaginings of sclence fiction are scarcely dry on the

page but they become scientific achievements.

.Change at this pace and of this magnitude inevitably

poses probiems for the law. But i1t alsc poses problems for

science. The purpose of this paper is to outline some of

these problems and with special reference to a number of tasks

" before the Australian Law Reform Commission, to illustrate

what can be done about them.

Let us start by getting a few shibbecleths out of

the way. Despite comfortable myths to the contrary, the law

and lawyers do pay regard to futurology. Legal documents

seek to foresee changes that may occur in the relationships

. . 1 . .
between particular parties. Parliaments and subordinate

lawmakers seek, in drafting legislation and other rules, to

envisage at least the major attributes of human conduct that

J.5. Grafstein "Law and Technelogy - Emerging New Legal Envircnment : Tren
Towards Technological Assessment', Paper 16, The Canadian Bar Association
Programme on ‘Computers and the Law : Emerging Issues", 21 Oct. 1976,

mimgo p.2. CFf. A.L. Diamond "Law Reform and the Legal Profession" (1977)

51 ALL.J. : "o sane person - certainly no lawyer - could have

anticipated today's miracles 100 years ago when the English Supreme Court
of Judicature was in its infancy. No wonder the law has had to change'.



will need regulation. This involves loocking into the future
and so fashioning society's rules that theﬁ will relevantly
govern human conduct,. so far..as this can Be predicted. Even
judge-made law, based on legal precedeﬁt, does not just
biunder from case to case. Principles dre applied, of varying
generality. When courts fashion these principles, they do so
at appropriate-lével§,of sophistication. Judges attempt to
keep -an eye upom the future ciﬁbum§tHnCES and conduct by
which their princip}es may. be called into cperation. 1In short,
it is facile for physical scientists_to perceive the law as
a kind of permanent Eggfs wife, always looking backwards. This
is not the case. The f%w seeks to accommodate fiuture conduct.
It seeks to look forwafd, whether in agreement of the parties
or i rules imﬁosed-by'law—makersi .

~ This said, it must be acknowledged that present times
pése sﬁecial problems. Rule-makers, whether in Parliament or
in the courts, can only accommodate futuré developments, soO
far as they are known or can be undérstood. > ‘It is in this
respect thag‘rapid scieatific and technological change and
the failure to communicate the content and consequence of

change, pose ‘special problems.

Even more important than the endeavour to cope with
all the possibilities of future change, is the function of
the law to provide a forece for stability and predictability
in society, so that we can live together in relative peace and
harmony. This is the germ of the problem. Whether contained
in the agreement between the parties or in the language of
a statute or by-law or found in theverbiageof a judgment, it
is of the nature of the law that it will be in a final fcem.
It is committed to a discoverable state. Society, including

sociéty‘s science and fechnology,:do not stand still. On the

2. The pgap between man's perception of s myriad of socio-economic problems at
his ability to meet them through a system of laws drafted much earlier is
referred to in L.H. Tribe "Technology Assessment and the Fourth Discentinui
The Limits of Instrumental Ratiomality". 46 Cal<f.L.Rev. 617 (1973); sec
also "Electronic Funds Transfer in Iowa", 61 Towa L.Revy. 1355 (1976}.



'lcontrary, society advances at a dazzling pace. A tension is
therefore created between a rule which states principles at

‘a given time and social relationships which go on happening
~complicated by the 4dnput of new ideas, new.social themes .and
.new science and technology, which were simply not conceived
when the legal principle was established.; Putting it broadly,
the law seeks to preserve. It is inevitably a conservative
force. It soﬁetimes speaks to one .generation,; in terms of the
\ vélugs, knowledge and science of earlier generations. . Tts
rules tend to favour an older culture and to support "those

in possession";q Paul Tiilich, one of the most renowned
theologians of our time, described law as "the attempt to

- .impose what belonged to a special time, on all: times". It
 rests upon "the search for certainty®™. Of its nature it

' addresses its audience. at one -time in terms of values which are
 stated for all times.5 Uncomfortably for the law, times
change. ' - AR

-Judges can do only so much, by thé-ﬁrinoiple5~of
analogous reasoning,.{o;adapt:the law to:scientifié and
technological chan-ges_.'6 Differences:exist , within the. judicial
profession: ds. to;.the.extent:ho whichtifvis‘Iegitiméte;for
judges, being unelected, to.mould. the law, édapting it t¢ new
circumstances. Since the 1%th century the‘common law, made
by the judges, is in retreat. Parliamentary demdcacies look
increasingly to the legislature to update the law. This
explains the great flood of legislation which emanates from
Pariiaments throughout ‘Australia. In 1876, we passed for the
first time 1,000 statutes produced by bus& Parliaments, seeking

to keep pace with changed circumstances and values.

3. Ibid

4. M. Galanter, "Why the '"haves" come out ahead : speculations on the limits of
legal change", 9 ILaw & Soc.Rev. 95 at p.ll6 (1974).

5. Cited by E.P. Hartt "Some Thoughts on the Criminal law and the Future", GCeorg
M. Duck Lecture, University of Windsor, Canada, mimeo, 5 April 1972, pp.S5-6.

6. See e.g. Diamond op cit. '



To assxst them 1in keeplng pace with scientific and
other developments, Parllaments everywhere look to outsiders
for help The Departments cf State, spec1allst commlttees,
Royal Commissions and academic repcrts all play a part. In
the last decade there has been a growth 1ndustry 1n,1aw reform
bodies. The Federal Comm1551on was established in 1975. Its
tasks-.under the Law Refarm Commzsszon Act 1973 1nc1ude the
modernisation of the 1aw.7 The references glven to it
illustrate the problems and opportunltles for scientifie

communication with Australian soclety.

- - -~

PROBLEMS AND DANGERS T
Without putfing too fine a point on it,‘the

communication between the sclentlflc communlty and the rest of
soclety is pretty poor. Accordlng to some, the part1c1patlon
of the scientist at the level of public commurnications (as
distinet from his presence on committees of various degrees of
secretlveness) was regarded as 51mply "not done". ? -Although
this may have been apt at a tlme when Squort from government
and industry was negllglble, it is qulte 1napt for today's

world when, research funds are "1mmensely larger"

Deepite the increase in‘expenditure and rapid advances
even beyond the understanding of ordirary‘men, there has been
relatively little increase in communication with scciety,
and this in an age when the very advances of science make
communication easier. It has been shown, that the amount of
science presented on B.B.C. radio has hardly varied over the
past 50 years. 10Per10dlcal publications on science for non
scientists appear actually to have dlmlnlshed.ll The news that
reaches the public in the general media comes in waves, usually
personalised, trivialised or sensationalised. The eminent
scientists in the public eye are often middle-aged, brought up

7. Law Reform Commission Aet 1973 (Cth). s.6(1). Para (a)}(i)} is in terms "'the
modernisation of the law by bringing it into account with current COﬂdltlDﬂS

8. ©P. Farago Scignce and the Media, 1976, p.9.

9. Loe ett.

10. Ihid p.2

11. Ikid, p.2



in ideas current a generation ago. It is not only the law

12

that has its "generation.gap". Peter Farago's conclusien

is surely as true of Australia-as of England :

"[N]ews about science rzaches the general
publie in waves rather, than in a steady stream :
a topic might be described, discussed and
argued editorially only to disappear suddenly:
from“the pages of the-newspapers. During the
discussion period the public might be bombarded
with conflicting information and advice; the
fldioridation of water-or.the atomic power .

. station-debates are memorable examples of the

'1nformat10n overklll“‘ 'What is undoubtadly lacking
is a sustained floWw of information that would .
allow aspects of science to become part of the
-general consciousness™. . 13

0Ff course, thépe are’ explanations for this and it is
not' exclusively & scientists' problem. In the first place,
the relevant audience is more or less restricted. ' The extremely
young or oid cannot be inciuded:. HNéP-can those suffesring from -
defective intelligenr®," exhiustidn, melnutrition, chronic
intoxication or mental-illmess. 1% It would be'a mistake to
assume that- Australlan soc;ety is- pbpulated'entlrély by
1nd1v1duals, "with optlmally functlonlng nervous systems,
capable of receiving even an overvisw of scientific information.
A Swedish report urges us not to forget "that perhaps only
one guarter of the population can _manags more involved informatio

15

processing". Without debating the estimate, the reality of

a limited potential audience must be acknowledged.

Lven within the potentizl audience, research suggests
that people usually avoid turnlng to programmes which offer
information and opportunities for personal enrichment. Instead
they turn to entertainment. Even those whe watch or listen to
the so-called information programmes frequently absorb them in
nglmore than a very absent-minded way. They remnember little of

12. Ikid, p.8

13. Ibid, p.2

14, Swedish Cabinet Office, Secretariat for Future Studies, Man in the Commuor-
ieations System of the Future, 1974, p.22.

15. Ibid, p.43.



~. given teo scientists themselves.

what they have seen or heard and what is absorbed is often
misunderstood or coloured by preﬁudice. But the predictiocns
of the 1930s and 19u40s that.the;mass'media would influence

and educate people have, for good or ill, not.come true.
Farago puts it pungently : ' ' : )

"[TIhe brutish crowds of today [care] mere for
Coronation Stireet -than chemistry". 16 -

‘The veny compléxity'of today'sgscience makes poépelarisatior ~
of it and communicatidh of its?implicatiOnS a_difficult and
specialised art.<-It is an art requiring éifts that may not be
l7’_Fuftherm0re, the fact cannot
be escaped that large areas of sciencg are tédious; bering and
guite uninteresting to the mar in the street.la Images of
scientists ccnstantiy shouting ?ﬁureka" are as misleading as
images of iéwyers fashionegd by Hogartﬁ's sketches or Dickens'
words.

These then are Some oF ‘the problems for communicating
to society, including the 1;ﬁfmakers, the deVelopménts and
implications of science énﬁ technology. The potential interested
audience is smﬁll. 0f tgis audience; most are uninterested and
it would reguire a genius in communication to spark their
interest. The developments occur in the midst of much tedium
that could simply not be conveyed td- the 5rdinary man because it
has no bearing on his sﬁiritual or material interests. Few
scientists study the art of communication. Specialist advisers
exist to inform governments and big business of the important
developments and to interpret their significance, The content of
much scientifie work is intimidatingly complex. The result is

a communication gap. But does it matter?

THE IMPCRTANCE OF COMMUNICATION

For a number of reasons, communication between scientists

16. Farago, p.l17.
i7. Man in the Commmications System, p.22.
18. Farago, p.33.



and society and particularly between scientists and law-makers
ig important. I leave aside the fact that scilence is an
enlargement of ‘human consciousness. % That-it is part of our
contemporary culture and that to deny access to it is to
deprive man of important attributes of human existence. After

all, the days are gene when man could aspirg to know all things.

The fact remains that the life of everyone today in
modern society is pervaded by science and technology. The
implications of scientific ang teEhnolggical:develepments for -
our society and its laws are not evaluated in any systematic
way. The developments 51mply happen and we leave 1t to society
and the law tQ ‘cateh up.  Inev1tably, the result, so far as
the law is concerned, is that no relevaﬁt rules exist or rules
previously develcped for other cirecumstancés hinder or obstruct
{or fail to make use of) seientific advances.

Nobody much questlons the prlnc1ple of the Dursuit
of knowledge fOﬂ'its own sake.?0 We have becomarused to living
w1th "value neutral" Sc1ence.21: In two of the reFerences which
are before the Léﬁ'ﬁeform Comﬁ1551on, ‘the questlon is raised
whether thlS is a safe course ﬁo malnualn. It is not the
purpose of thls paper ‘to answer that questlon It is enough

te state it and illustrate the implications.

The reference which the Commission has on Privacy
protection in Australia requires it to look at the implications
for our society of the development of computing. The reference
which the Commission has on Human Tissue Transplants, requires
it to re-examine the definition of death and the extent to which
science should be permitted, without limitation of law, to
experiment with the human species. ZEach of these references

19. Farago, p.86.

20. J. Weizenbaum, Computer Power and Human Reason, 1976, p.265.
21. Ibid, p.263



raises guestions that demonstrate to my mind the vital
importance of securing communication between the scientific
community and- the wider body of concerned citizens making up

Australian society.

THE SPEED AND SCOPE OF CHANGE.

' It is not necegsary or appropriate in this paper
to outline the enormous technological—developments of cur
time. It is useful, however, to look at these two iliustrations.
First, computing. Since -the rudlmentary computer was. invented
in the 19th century there have been enormous developments that

-
=y

“cannot ‘but have 1&%@10atlons for society and soc1ety s laws. &£
In 1850 there were about 60 .computers in use in the world.

They were "an intellectual tey, something for academies to.play
with &nd scientific fiction writers .to speculate about".22

in 195u,'there‘were about 5,000 computers-in use in the United
States. A mere ‘decade later, 30,000 computers were fully
operative; In 1975 conservative.estimates suggested that there
were 85, BOO computers in use in ‘the world. Many said that

the figure was greater than 100, 000, By 198C, it is predicted
that there w1ll be 200,000 computers in use in the United

States alone, with an annual sales of $18pillion. This will
represent 14% of all the equipment and machinery manufactured

in that country. It is predicted that between two and three
million ﬁeople will be directly engaéed in the computing
industry.23 Change is not limited to the numbers of units
operating. In the past 15 years, the speed with which average
computer retrieval could be achieved has increased one thousand-
fcld. The cost, which is the key to the proliferation of
computerised information, has.dropped to one hundredth of the

level it was at in the beginning of the 1960s. 2"

22, D. Wilson "Computerization of Welfare Recipients" 4 Butgers Jo. (omputers ard
the Law, 163 (1974).

23. D. Malamet “Privacy ir the Computer Age : The Challenge of a New Teghnology
to a Basic Right", unpublished thesis, mimep, May 1976 pp.4-5; K. Karst, "The
Files" : Legal Controls Over the Accuracy and Accessibility of Stored
Personal Data", 31 Law and Contemporary Freblems 342 (1966).

24. P. Sieghart, Privacy and Computere, 1976, p.4l, Table 3, Cf. "The computer's
private eye" The Economigt, 30 October 1976, p.18.




In addltlon to these develooments, there are padical

advances in technology that can no longer be dlsmlssed as

flctlonal Pecent newspaper reports oontalned the prediction

that future generatxons of humans would have computers embedded
in their person to complement and supplement the capacities

of the human brain. I have been told that at Stanford
University, research 1; Drogresslng satlsfactorlly upen a
project to develop a computer that w1ll respond to E.E.G.
impulses. No longer w1ll ‘it be necessary manually to retrleve

lnfOPmathﬂ, the merest thought of the de51red 1nformatlon,

DL

and it will ‘be supplled. o
Now tzke’ surglcal transplants Modern technihues now
enable transplantatlon of many types of tigsue both regeneratlve_
and non-regeneratlve._‘?hese 1nclude skln, blood bone Marrow,
kldneys,_corneas, hearts, bones, part of the ear, glands,
livers, luncs, cartllage,klntestlne and blood vessels. It is

impossible to predlct theqfuture of transplantatlon. it is

the problem of 1mmnno ogy that con 1 utes the ma]or barr;er

To cllnlcal transplantatlon. The human body has ‘its own natural
means of recognlslng "forelgn tlssue" f Major advanoes in
1mmunolog1cal research are expected w1thln the next ten years.

il

1f the “1mmune response"_can be overcome, “the’ potentlal for

transplantation of organs and itissues will be enormous.

.

In the course of its work on this subject, the Law
Reform Commission became aware of major medical developments
that are expected within the next two or three years. For
example, the transplantation of a fertilised human egg cell, of
Fallopian tubes dnd ovaries are regarded as distinct Future
possibilities. It transpires that tissue taken from an aborted
foetus has particular utility in certain'transplant cperaticns
because the human body does not, apparently, reject or attempt
to reject transplanted foetal tissue with the automatic energy

brought to bear in other transplanted tissue.




T knowledge of human affairs becdme outmoded, irrelevant and even

These ére only somé of +the issues raised before the
Law Reform Commission. Others spell cut the issues for the
future : euthanasia, the.“righf to -die", genetic engineering
and human expérimehtation.

Our agé confreonts changes such as this. Who can deubt,
then, that we are soffefing from a kind eof technological
"jet . lag"? The symptom of physioél psychological and other
dislocation that can be seen in* 1nd1v1duals, may also be
detected in 50c1a1 collections of 1ndlv1duals. 1 assert that
1t can be seen in Australia today
THE IMPLICATIONS OF CHANGE

Whéfwhaye these ohaﬁges got to do with the law and

with communication between scientists and lawyers? A first

answer is obvious. -Laws which were developed with a given.

counterproductlve when set bes1de scientific and technologlca?
developments of thls order. The law can, however, aocomnodate
_these developments by change and reform.

~ Many writers, lawyérs and scientists alike, see much
more important issues at stake than mere modernisation of the'
law and adaptation of its rules to catck up with scientific
developments. ~ In the.context of oomputing Joseph Weizenbaum
in his Computer Power and Human Reason25 asserts that there are

limits upon the extent to which "value neutral" science should

be undisciplined by society’'s rules. He instances certain
applications of computing "that either ought not to be undertaken
at all or, if they are contemplated ghould be approached with

utmost caution®.Z6- ’

"The first kind I would call simply obscene. These
are ones whose very contemplation ought to give

25. Weizeabaum, p.263.
26, Ibid, p.268.
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rise to feelings of disgust in every
civilised person. The proposal I have
menticned,that an ‘animal's visual system

and brain-be coupled- to--computers is an i..
example. I% represents an attack on life
itself. {ne must wonder what must have
happened to the propesers' perception of
life, hence to their perceptions. of
themselves as part of the continuum of

life, that they can even think of such a
thing, let alone advocate it. ..On a much
lesser level, one must wonder what
conceivable need of man could:be- fulfilled
by such a "device" at all, let alone by

only such a device. I would put a1i’ projects
that propose to substitute a computer system
for a human function that involves inter-
personal respect, understanding. and love in
the same category. I therefore reject ...
proposalis] that. computers be installed as
psychotneraplsts, not on the grounds that
such -a project might -be:technically. infeasible,
but.or the grpunds that it is immoral. 27

In Weizenbaum's judgment there are some numan functions for
substltuted. It has nothing to

which .computers ought not to_b

do w1th Sclence or technology._ Iﬂ hlS view ﬁrespect under-
standlng and love" are not technlcal problems. By 1mplication
they are moral and SOClal prpblemg and the pro?er business of
legal regulatlon._ Therguwogld no QOubt be many, including
many scientists, who wé&ld f;act‘in é ;iﬁiiér wéy to the
potential of genetic engineeﬁing, humap experimentation and
transplantation of life itsélf, "Indeed, one of-the categories

which Weizenbaum specifically excludes is relevant here. It is

"That which ecan easily be seen to have
irreversible and not entirely foreseeable
side effects". 28

There are many who would see interference with the human species
as falling within that class. In the past, it has .been assumed
that scientific progress and technelegical advancement are

universally good things. Lately, our society has begun to do

27. Ibid, p.269.
28. Ibid, p.270.



. its social ceosting. The real cost of the disposable can, of

the motor car, of the desfrugtibn of historie buildings and

so on cannot, of course, be méaéurgd_iq{éimple terms. Scientific
and technological change may pfomote greater efficiency but

may not for that reason be»acceptéble to society, when measured
against the valuesthat are destrbyed. That is why. many,
confron{ing the implications of change, say that the law must
have an increasing role in reasserting against the scientist

znd technology, the standards whicﬁ society counts as importaht.z‘
The argument is not confined to bizarre scientific experiments.

It arises when we ask the guestion : what king of society do we
want to live in? The Canadian Task Force on Frivacy and
Computers ﬁ@t_iflthiSRWéy_:' e '

"The encrmous technelogical capabilities of
conputerised infeormation systems can ...

raige certain’ threats to important human

valueg ... like privacy ... which are integral
to our very cconception of what it is to be
human™. 30 ' ) ¥

Although this stateméﬁf was made in the context of ‘computers and
privacy,rif could équallyihavg general application. Substitute
for the wordé Yyhat it is to be human®, thé words "what it is
to be arr individual" or "what it.is to live in-a free society”
and you have a statement of the problem posed for legal systems
by the radical advances of seience and technology in recent

years. S

FRESPONSES TO SCIENCE
"It is not surprising that our society reacts in varying

ways to the velocity of change. Charles Reich in The COreening

of America described the response of many of the young generation
to the pace of change.al Many simply "opt out" or "drop out".
They seeck an.easier, slower, simpler lifestyle : cne radically
different from the work ethies that until now has been fairly

universzlly accepted in our soclety. A more typical but similar

29. N. Griswald "The right to be Let Alone", 55 North Westerm (miv.L.Rev. 216 a

Pp.226 (1960). ' N
30. Canadian Privacy and Computers Task Force, Privacy and Computers, 1972, p-1
31, C.A. Reich, The Greening of America, 1970.




- 13 -

~esponse is that of indifference about ignorance. - Once again,
arago puts it blantly @ 777 T -

"I+ ig unlikely that a cabinet minister, a

judge or the managing.director of a-large

company - or indeed a milkman or a dusiman

- will be greatly troubled by his inability

to reel off the names of two dozen green.

gases". 32

Because it is more universal, this is a species of opting out

that is of greater pctential conséquence.

PR

Another .response 15 to attack the products of

technology and scxence w1th an alm cf destroylng them. The
concentratlon of databases w1th1n collected computer systems
may preeent vulnerable,targetsp;“yglnerablehnctlonly to internal
ebuse Bﬁt.aleo to external attack.™ In Montreel, coﬁputers have
' ' o obected to their.

actually been'dee£ic§ge=Ei;ﬁecﬁle:whdLc@ar.
implications both for individuals and fcf;society as a whole. >’
T am sure that we will see more of this Luddite response.

IgnoranceTBfeede:feaf“an535uspicf6h'and M4y prove the ultimate
Weapon agalnst fallure of "se¢ientific communlcatlon.'“I'fear we

will see mére of the Splrlt of "self help" rather than less

e faoma Liwe £ o

There are some who resist:techﬁblbgiCal and scientific
developments either for reasons of principle or because it

is more comfortable and familiar to do. thlngs in the time honoured
way.. Irto this category I would put the school of Anti- Technol-
ogists : the growing band whose influence is already felt in

the law and in society and will be felt increasingly in the
future. The movement for environmental protection, the
preservation .of historical buildings; the prevention of mining
and other developments demonstrate that the forces of

resietance to change have muscle, It would be wrong to think
that resistance is always grounded in high principle and deeply.

felt convietion. Sometimes it is sheer cussedress. Sometimes

. Farago, p.15.
3. Grafstein, p.9, The reference is to the destruction of computers at Sir
George Williams in Montreal.

i
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it is nething more than a matural human objection to changing
well settled modes of behaviour. The JrusRal" way of doing
“things becomes the "best" way-:.- Attitudes:of this kind can
frequently hold up advantages that could othéfwiseAbe secured

in the law from scientific and techﬁoiogical-édvances.: By

way of illustration, I mention the use of telephones to

permit judicial officers to superintend certain police decisions,
the use of tape recording tc preserve the actual evidence of
confessional statements and the use of photographs or film to
1ay at rest dlsputes about the fairness of the cbnduct.of

an 1dent1f1cat10n parade.su This, then1 is thé'probleﬁ for
society. Most of us are 1gnorant of the developments of

science and technology There is an'lnbullt re51stance to changé ;

within. the law and 1ts practltloners. _801entlsts do relatlvely

little, and that 1nexp=rt1y, to communlcate and e¥plain their
developments to the interested audience of the community.
Blinkered by .apathy and bridled by ignoraﬁce, the community,
and 1ts lawyers, all too often fail to see the problems and
opportunltles thrown up by 5c1ence. Often they- are percelved
in an 1ll-focused way, with a consequence that is not necessarlly
good for sc&ence, the law or the community. What can be done
zbout this?
THE LAW REFORM COMMISSION ‘ . _
The statutory function of the law Reform Commission is

to review, modernise and simplify the law, to eliminate defects
in it and to systematically develop it with a view to the
adopticon of new or more effective methods for administering the
law and dispensing jusfice.35 The methods and technigues adopted
by the Australian Commission are referred to in the Arnual
Reports of the Commission and need not be recounted here.36 It
is sufficient to say that the Commission has taken its stand iﬂ

favour of public and expert involvement in the framing of laus

34, All recommended in the second report of the Australian Law Reform Commi§§ioﬁ
Criminal Investigation, 1975. See below.

35, fn.7

36. The Law Reform Commission dmnual Report 1975 (A.L.R.C.3) pp.40ff; Arnuul
Report 1576 (A.L.R.C.53) pp.47£f).
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that would be inapproﬁriatéu-1mp0551b1e or at least extreley
difficult 1n “the more orthodox sources of legal change : the
D°partments of State and Parllamentarf Counsel's Cffice.
Io'alltof'the Comﬁissioﬁyé réferéncgs attémbts have

been made to gather represent&tive‘experts in a range of
disciplines relevant to the mattefs referred to the Commission.37
Thus, in the report on Complaznts Against Police the

consultants app01nted to a551st the Commlssxoners 1ncluded a
Chief Superintendent of Polxce, tuwo academic writers and a |
federal judge. Many more llke consultants were ap901nted for

the report on Criminal Investigation. The report Alecohol, Drugs
& Driving was preparsd with the assistance of a large number
of correspondents overseas and a wide range of experts from

all parts "of this country.i They nanged Irom a professor of
inorganic and phy51ca1 chemlgtry to an 1nstrument scientict,

an expert on road’ safety, a Reader in Foren51c Medlc;ne, a profes:s
of analytlcal chemlstry, experts 1n the treatment and
rehabilitation of drug dependent persons, medlcal officers
working closely w1th pollce as well as academlc and profe5510nal

lawyers. 38~ R

THE LAW CATCHING UF WITH SCIENCE
Many of the tasks commnitted to law reform bodies

represent efforts to ensure that the law faces up tc the
implications for society of scientific and techno;oéical'change.
Whatever the precise content of the concept of privacy, there
can-be little doubt that technolecgical developments pose
distinct threats to privacy. The development of surveillance
devices, the miniaturisation of listening devices, the growth
and proliferation of computers already referred to plainly have

39

implications for the "right to be let alone". Less anonymity,

37. On the importance attached to the use of consultants and expercs see

A.L.R.C.5 p.48. o
38. The Law Reform Commission, Alecohol, Drugs & Driving, 1976 (A.L.R.C.A),

p.xiii.
39, This definition of privacy origimated with Judge Cooley 5 text on the Law

of Torts, seconded 1888.
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“legs preserve, less.solitude and less intimacy are possible

in a society which ﬁould tolerate unrestricted use of these
wonders of scienCe.ua But if the law is silent there will be
no relevant regulation. Self-discipline based upon principles
of "fair play" and "decent standards"™ will amount to‘a'puny
shield against a determined intruder with unlimited access

to computerised data or the most modern instruments of optiecal

and other surveillance.

One strength of the common law has been its adaptability
its capacity to mould rulés for the regulafidn of -human conduct,
" by deductiﬁg and analogy, for other general principles. But
this is not always'pbésiblél In the area of privacy protection,
the decision of the High Court of Australia in Vietoria -
Racing and Recreation Grounds Co. Lid. v. Taylor&l would appear
to hold that "however desirable some limitétion'upon invasions
of privacy might be, no authorlty was cited which’ shows that
any  general rlght of prlvacy exists". 2 Although a general
residuum of privacy mlght exist in the theory of British )
constitutional freedoms, when 1tmcome5 to the test there is
nc mechanism available generally(to 1n1t1ate redress for
intrusions into privacy)from the Lradltlonal quarter,namely the
courts. The Commonwealth Attorney-General, Mr. Elllcott? has
rightly sald that in its Initial dynamic the ccmmon law expressed
the true spirit of law reform : la& and lawyers responding to .
new situations demanding just solu‘cions.l‘t3 Although inventiveness
does survive today, for privacy protection, at least, this
avenue of redress was stillborn. Therefore, if remedies,
sanctions and soc¢ial standards are to be foﬁnd, they must be

fashioned elsewhere than in the courts.

The Canadian Task Force on Computers and Privacy
proposed the creation of a Federal Board to lay down regulations

40. These are the wultiple facets of privacy detected by Professor A. F Westin
Privacy and Freedom, 1968,

41. (1937) 58 C.L.R. 479.

42. Ibid, Latham C.J., p.496.

43. R.J. Ellicott, opening address of the Third law Referm Conference, Canberra
1975, cited A.L.R.C.5, p.39.
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" and administer legislation, including. the.licensing of all
data banks, the e¢lassification of information, thg control of
links between data banks, the control:of output of information
and the provision .of an individual right to .verify or seek
amendment. to computerisedwdata.&“, A Bill introduced in the
Canadian Parliament. proposes the establishment of a Privacy
Commissioner within the Canadian Human Rights Commission.ui
He would have power to receive, investigaﬁe and report on
complaints from individuoals concerning information about them
46.~A:New Zealand

Bill, envisages a rele in privacy protection far the-proposed ”

recorded in EederaJMdeernmgntydatq?banks.

New Zealand. Human Rights_Commissién,q7 Jgegisiation in four
States of Australia gireﬁdy governs . the use of surveillance
devices such as listening devices. Certain Commonwealth laws
contrel telephone tappingwﬁg;;Thg picture that emerges is gne
of piece-meal legislation, which especially lacks effectiveness
in a large federation with, the.additional problems of trans-

border movement of informatiph... . '- °

Now, of course, i%.is essential that the costs of
providing, protection ko priyacy: must be weighed against the
benefits., But the benefits.include the implication of diminished
privacy for the nature of the- sctciety we live in. Privaéy is
not an overriding, universal principle..,It is not an absolute.
A ‘society in which there was total lack of privacy would be
quite intolerable. A society in which there was tetal privacy
would be no society at all. It is therefore nothing more than
a conditional "right" which has to be balanced against other
needs and demands which will sometimes override itL.‘g These will
include the need and demand for information. When it comes
to designing legal machinery for evaluating competing claims,

a number of points are clear. TFirst, we cannot allow™the

scope of one person's privacy to depend entirely upon his own

44, Canadian Task Force, Privacy and Computers, pp.l183ff. -

45. Bill C¢-25 Canadian Humem Rights Bill, 1976, in clause 57.

46. Ibid, clause 58.

47. Human Rights Commission Bill 1976 (New Zealand).

48. Listening Devices Act, 1969 (Victoria); Listeming Devices dct 1369 (N.§5.W.):
Invasion of Privaey Act, 1971 {Queensland); ‘Listening Devices Aet 1872
(South Australia).

49. Computers and Privacy, Yome Office, London, 1975, Crnd. 6353; Computers :
Safeguards for Privacy, 1975, Cmnd. 6354. See also D. Firnberg, Comtyicters
and Privacy, Cantor Lectures, 1977, lec, I, 21 Mar 1977, mimec.




judgment, however keenly he ‘feels about the matter. It would
be perfectly unacceptable to frame legislation to protect
privacy to suit the parancid cr® schiziod in-ou% society. HNor
is it approﬁriate for the law to deal with every trivial
intrusion into privacy. Tegzl machinery should be reserved -

to 'remedy substantial misconduct. The limits of the law

should also be récogﬁised. It will-never be possible for the
law to provide redress for every vague feeling of dissatisfaction
about the collection of data or for irrational fears about
éompufers and the potential threats”whicﬁ they pose. ~ Social’
mores, including "good manners" and “self discipline™ will

always play a vital extra-legal role in the front iine of

-

protecting privaey.

AltHough there has béen a great deal of loose talk
about the so-tcilled perils of computing, it Iis indisputable
that a number of features of computers can be identifigd as
posing pétential threats-to-individueal privaey. Put shortly,
these featu%es are

. %  The scale of information storage capacity
which becomes pessible with computing.

. The rapid .speed of retrieval of information.

* The markedly diminishing cost of collecting
and retrieving information, proporticnate
to this scale and speed.

The capability of computing to transfer,
combine and multiply information supplied
for many different purposes.

# The susceptibility of computing to
centralisation of econtrol, in the name of
efficiency and economy.

¥ The unintelligibility of data in raw form
and the need for special training to
secure access to and centreol of it.

Now, I know that many, including many scientists, will wring
their hands and say that it is all too difficult. Certainly,
the Constitution imposes limits upon what the Commonwealth
acting alone, can do. If the experience of recent developments
tedches us anything, it is that it is impossible to foresee

the extent, let alone the nature, of fulure 5cientific
achievements. Allowing for these difficulties, are we simply 1O
abandon all forms of social contrel? Surely not. The law

should seek to answer the guestions raised by Weizenbaum. It
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‘should seek to articulate the civilising standards of our
society. It must ‘¢ome to grips with new problems as best it
éan : stating standards; Providing mdchiriery 6f’éupervision -
and the means of enforeing those standards. Jacques Ellul,

a French scciclogist, put i¥ fhis'wéy ’ .

"That it is to be 2 dictatorship of dossiers
and databanks rather than of hobnailed.boots50
"will not make it any less a dictatorship".

I have dﬁéalt éﬁ‘égiéagy,_ﬁht_théfé ﬁf% many other
projects of law reform whiéh illué{ratg the en&éavour of.thg
law to accommodate itself-toiééipncg“aﬁd feﬁhhqlbgy;' Cur work
on Human Tissué.TfanSPiéhfsAlikéwiéé illuétfates_the need of
the law to face up to developments of medical science and
surgical techniques that make ;égg;_rg}gsﬂﬂés they presently
stand, irrelevant or ppsifiﬁely ébsﬁfgq;ive::'Ignqpipg énfirely
the developments which_areﬂjust_a;oupq‘fhe_coﬁner, and to
which I have pefefrggﬁuﬁﬁééép%‘ﬁéébnﬁQQés airé;dy pose problems
for the law;:Séfg;ehihé\déveidbﬁén%uag;ﬁdaérﬁ heénsrof artificial
regpiration, a person was regarded as dead when his heaft
stoppéd beating aqd_blogékcirﬁul;tipn;céaséé.:_ihis_was because
the other processes of,deﬁfh, iﬁciudiﬁg irbe;ersible cessaticon
of brain function, automafically fp;lbwed'hithin a very short
time. 1 Nowadays, as recent celebrated cases in’Australia and
overseas demonstrate, irreversible”cessa%ion of braiq fﬁnctions
can occur but bloed circulation hay, by artificial means, be
maintained. Is such a person to be regarded as "dead" or
"alive" for the purposes of the law? Is a decision to remove
artificial respiratory aid from such a person, a decision to-
"murder® him cr the only humane and dignified thing to be done
in the circumstances? Who ought to make such decisions? In
the context of transplants, and' the urgent'need for suitable
donors of corgans and tissue, what protections ought the law to

provide, to ensure that conflicts of interest and duty do not

50. Cited in A, Miller "The Dossier Society”, Univ. of Illinois Iaw Rev.1S4
at p.158 (1971),. .

51. % rﬁcent art%cle on the problem for the law in these scientific developments
is "The Tragic Choice; Termination of Care for Patients in a Permanent
V?getative State", 31 N.York Imi.L.Rev. 285 {1976).



arise between those attending to the donor and those whose

first duty is fo the botential recipienf? Should questicns

such as this be left to the narrow group of sclientists and
_experts who, with all goecd will, .may be blinded by the technical
advances they are engaged in from seeing the human .and social
implications of what they are doing?52_ This essentially is

the gquestion which Weizenbaum has posed for us. But unless

there is communication at an adequate level and on a regular

basis‘betwe;n scientific community and ‘the rest of society,-
developments will occur that gquite by-pass the ordirary processes
of government and outgtrip the capacity ef the lefal and
gévernmental machinery to respond to tﬁem._The peril here is
not that of the evil genius wérking away in solitude to destroy
society. Rather, it is the danger that our somewhat languid

and inadequate machinery for reforming and modernising the law
will not keep péce with the developments of science .and

technology "ds they occur.

CONCLUSION : ' =

" Law is of necessity a force for stability and certainty
in the world. Part of the crisis in the law is the world’s
growing uncertainty and instability. Processes of social change
are fed by remarkable advances in science and-technology. A
great number of them have occurred in our own time. The pace of
change escalates. The law statesAéociety's standards. So
dazzling have been the changes and with such spesed have they
occurred that the law has in many areas fallen far behind.

This paper has identified two only of the problems
posed by scientific developments for the legal system. The legal
scrutiny, in each case, has begun 15 years after it should. Giver
the speed and universality of scientific devélopments, the
general ignorance, apathy and indifference of society to them and
the cumbersome nature of achieving reform of the law, real goubts
must exist concerning the ability of the Parliamentary process

in our democracy to cope with the accommedating changes to the

52. Crafstein p.19, Weeramantry p.249.



law that are and will be necessary. This, and the amount our
society is prepared to spend on the legal science, is a separate

subject for separate debate.  --.- =

For present-pﬁrposes, the point that has to be made
is only this. One of the mechanisms that' has been developed
by the Parliament, in a self- preservation instiﬂct, as it were,
is the Law _Reform Commission. ;té‘function, in matters that
are referred to it, is to assist Parliament to review,
modernise and simplify'thefiqw.érIt'hasfa special function te
“accommoddte the law to scientific.’and technologic&l changes
because of'its‘éfﬁtﬁtdryfdutiéé?gﬁﬁ thé way in which it has gone
about its work. In every one of its veferences, it has sGught
out relevant scientific exﬁeftiée. f% therefore provides a
much needed vehicleé of communicating sciéntific information to
the machinéry of“gdvefnmént.-‘It'ambunts'to one model that
could be adapted generally by governments anxieus te cope with
(not to say to take advantage gﬁ) the:developments of science.

Thé.current'progbﬁmmeléfmthe Commission requires it to
face squarely many-and Var;éémseieﬁfific developments. These
in turn raise fundamental ‘questions about the nature of the
society we want to live in and the intérests and values we want
to preserve and protect. These are not, I emphasise, questions
for scientists only. Yet unless fhey are communicated to
society, de facto that is what they become. New encouragement
i1s needed from government to ensure that the implications of
scientific developments here and overseas are adequately
communicated to the law makers so that the law can be accommodate

te change and change accommodated to the law.



