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We know what we ape but
know not Wwhat we may be.

Shakespeare, Hamlet, Act IV sc.b, 42

LAW, LAWYERS AND FUTUROLOGY

" Predicting the future is a hazardous business.

Inevitably, rprognostications look inadeguate and quaint, when
measured against events as they unfold. The safest prediction
we can make is that :

"our ¢onjectures about ... the year 2000
will turn out by hindsight to have been 2
naive and inaccurate in many respects”

Never are the perils more obviocus than whan the law and its
practiticners find theméelves in -an*age of rapid change : a
new Age of Reform.3 In his 4gamemnon, Aeschylus gave good
advice tc those who would induigeiin futurology

"The future you shall know when it has
come; before then, forget itm".Y

A1l reform involves futurology, to some extent. Seeking to
reform the legal profession requires of the reformer the
identification of those matters in which the profession is
failing so that suggestions can be made tO'remédy defects and
right wrongs. In Australia and overseas numerbus enguiries are
proceeding, designed to identify the problems of and for the legal
prefession, in order that they might be dealt with. A Royél
Commission on the Legal Profession and Legal Servicas -was
established in England in 1976.5 A parallel inquiry has. alse
begun in Scotland. In Canada an iﬁquiry has commenced. Closer




to home, the South Australian Government and Oppesition have
each preposed 1egislation o effect“refofms in the legal
profession of ‘that StatéfsW“Iﬁ'Néﬁ Zéaignd,; a wérkihg paper
has been distributeﬁ'bynohé;oﬁ-IhefLawwRéférm.Committees
coneerning proposals to change the disciplinary and complaints
procedures of the 1ega1 pr'ofess:l.on.7 -In New South Wales, a
major reference has been given th. the New South Wales Law
Reform Commission, ralsnng for report an enormous range of
maiters critically 1mportant for the future of the legal
profession in that Sta'te.8 The New South Wales inquiry will
obviously have implications for the future cof the profe551cn
in other States. - The Vlctorla Law InstltuLe, representlng

the sclicitors, has acknowledged this and proposes to make

submissicons to the New South Wales Commissicn.

In due course we will all have the_bénefitrof the
informed reports of the inquiries. They -will .chart the future
of thé legal profession. The most I can.do. is to,identifyra
few of ‘the problem‘afeas and, in some .cases, suggest the way

things may develop.

PROBLEMS _ _ -
" In 1976 the Law Foundation of New South Wdles published
the results of a study conducted by the Foundation designed

to ascertain public attltudes te the legal profess ign and Jegal
institutions. The book by Roman Tomasic is titled Law, haup rs

10 1y recognises the fact that it is

and the Community.
essential that accurate data should be available to those whose
function it is to ensure that the legal profession meets

socciety's needs and demands.ll I take it to be agreed that

the profession should have this object as one of its guiding

stars. Of course, after a period of applicaticn to study, it

iz entirely appropriate that an sbove-average income should

be expected, together with satisfactory opportunifies of

self advancement and self fulfilment. But in the end, few ’

lawyers today would assert that the law and the legal professipn‘
exist simply to serve their own interests. The profession is

not and ought not: to be -continuing the‘self-eongrarulatidn o~ socle”

1t provides particular services to the community. Its utility ~-=-

can be measured against the degree to which the services




offered.are those which society needs as well as the efficiency

and probity with which the profession performs its work.

There are some who say that fundamental changes must
come from the numerous inquiries ﬁow’afoot. According to
them, we must abandon entirely lawyers' monopolies, overthrow
the adversary system and commit all‘lawyeré to service te
the community in a State-run legal corporation. We may come

to that. Some futuroclegists predict it-.12

Setting my

sights on more immediate possibilities, I can identify
practical problems which, I suggest, are capable of fairly
rapid change without-altering the basic role and organisation
of the profession. In Australia, anything more is unlikely

to be achieved in the last quarter of this century. Even
futuralogy must have limits, pafticularly in a settled and
rédsonably'homogeneous and self contented soclety, as Australia

is. - . Lo D e
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I propese, therefore, to address myself to a number
of limited subjects, notably entry to ithe profession, legal
education, admission Yo practice, the structure.cf the

profession, its work, methods -and self discipline.

ENTRY TO THE PROFTESSION . !

On the basis of empirical studies, there seems little

doubt that the average lawyer in Australia does not have an
average background. A study by Anderson and Western in 1365
showed, amongst other things, that.z disproportionate number
of students came from high-income families. In comparison
with students in-medicine, engineering and-teaching, law-had
the highest proportion frem families in the top income bracket.
Twenty percent came from homes with an incoﬁe, then, of over
$8,000. In engineering, only 10% came from such homes and in
teaching 6%. The same surQey disclosed that law students were

13 Twenfy nine perceﬁt of

the most pelitically. conservative.
their fathers were prpfessionai men, 6% had fathers in the
legal profession. Only 19% came from wérking class backgrounds.
lL.aw students had a substantially higher percentage who had

attended non-State schcocols than other groups tested.lu




Now, these figures are much out of date. They may
well be affected by the limits imposed by university quotas
and the like. Plainly they are significant. An individual's
value system may be well entrenched by the time he gets to
university. .If the machinery of the legal system is worked
- by a constantly self perpetuating group chosen from an
unrepresentative samplé of the community, this is bound to
have an effect that distances the -law from the community which
it ultimately serves. In an important -address in May 1968, ‘
Mr. Justice Jacobs put it this way :

"A lawyer is naturally -conservative. His
tralnlng almost inevitably makes him so

and it is proper that He should be. lSHuwever
conservatism must have itsg limits".

- The "1imits” of which his Honour“Spoke:are now being plumbed.
Australian society is changing rapidly. - If the iegal profession
i; to maintain, let alone expand its relevancy, it must be

alert to these changes and zble to meet the chellenge cf change
If a great proportion of its members suffer attltudlnal
blinkergs, they will miss the signs of change.

One thing is sure and it is that women are plaving
an increasing role in thé profession. The disproportion of

women 1s being corrected at every level. This trend is likely

to continue. In 1840 there were Q-WOmen*prgétising as barristers

in New South Wales (0.7% of all barristers) and 15 solicitors
(1%). In 1975 there weré 28 barristers (5%} and 30u soliciters
(6%). During the period from 1960 to 1974, the percentage of
females among Australian law students rose from 11% to 22%.

Yet in 1974 the equivalent percentage in medicine and SC;EﬁCe
was about 33% and the overall university percentage, 35%. 16
The trend is certainly in the direection of increase. The
appointment of women to the Bench and their general advancement

in the profession will not abate.

Allied to this profile of the background of Austraiian
lawyers is the inevitable question of supply and demand. In
the 1371 Census, 10,300 Australians described their emplovment
in a way that was subsequenitly Glassified as "law proefessional™.
This produced a ratioc of practising lawyers to population that
varied from 1:860 in N.S.W. to 1:2330 in W.A. The figures tend

17




to suggest a disproportionatelylgreat number of lawyers

céntred in the éity'of Sydne§ and Helbourne, a disinclination
to practise in countrj or_rémote distridts and, because of

the dramatic increases in the numerical streﬁgfh of the legal
profession in recent years, a prepcnderanceréf voung laywers.
Even the present preponderance of very young lawyers is unlikely
1o d'ecline.l8 The statistics are interesting

Age Percentage of  Period since  Percentage of
responhdents admission respendents
: 1973 1967 (est)

Under 25 years 11% Under 5 years 39%  (21%)
25~-34 years L3% 5-9 years _ 18% (13%)
.35-4Yy years 23% 10-19 years 22% (38%)
L5 years 23% 20 years or more 20% (35%)

I cannet comment upon whéther there is an over-supply of
lawyers either now or potentially. In New South Wales, the
number .of persons graduatiﬁg annually will treble between 1970
and 1980. At}lgast itrcan be s&id that there is a "strong

19 ; .
9 This phenomencn 1s most acute

possibility" of an over-supply.
in New South Wales. It may not be present in South Australia -
and Western Australia. But the explosion in numbers
unfortunately coincide§ with an economic downturn which, putting
it at its lowest, make the peositicn. for prospective 1aw
graduates within the pﬁacfising profession, more doubtful than

has been the case for decades.

The outcome of over-supply of lawyers in some parts

of Australia may not be an unrclieved disaster. Indeed it may
have some advantages. It may encourage lawyers in this country
to be more adventurous in their professional career5.20 Ic

may set them upon the process, well established and develeping
in the ‘United States,by which lawyers work in decreasing numbers
in private practice and increasingly for businesses, unions

21 ’

and others as "house counsel". It may make government practice

more attractive.?? It may encourage the next generation of
lawyers to turn their attentien to activities where there is
a2 social need but which are neglected because other werk is

) 23

more remunerative., has more "snob value" or is otherwise present

coensidered more congenial.



LEGAL EDUCATION . )
There' is not a shadow of doubt that legal education

toth in content and method will change rapidly in the last
quarter of this certury. In his overview of legal education
in Australia, Professor Derham told the Conference in 1976 :

"He are now :#% in a period of profound
and rapid change in cur society ... The
work of bringing our. 'black letter law’
into tune with the needs of the timé is

- arducus and exacting work calling for
high scholarshlp and developed legal
skillis ... If it is not done,. not only
lawyers but_the law itself will fall inte
dlsrenute .24

I believe -that thlS perceptlon is- shared in law schoolsand

colleges of law thrcéughout the cquntry.

- ”here is, of course, a potent1al conflict betweer. the
function of law to prov1de stablllty, predlctablllty and
certainty and its function to react "flexibly tc changes in societ:
and changes imposed by sdiencé ana technology. Legal education
has hithertq;&aid excessive emphésis ﬁpbn'the first feature of
the law. Increasingly it wiil put emphasis upcon the second.

This will impose upon law teachers the obligation to teach

new skills. At the moment, in‘the analysis of decisiens of
'appellate courts, Tooc often discussicon ends "at the very point
where it should properly begin".zs“ A sc}utiny of the interests
at stake in judiéial decisionmaking and in the framing of
legislation is a proper function of the lawyer. He is trusted,
with touching faith, to help to resolve social conflicts,

many of which will be intense, new and lacking in clear analogeus

guidance.26

It is not so long age that constitutional law was
taught as if it was and should be a here matter of statutory
construction. I am confident that this view will not surwvive
the present century, even if it does not suffer an earlier death.
It is important that when we deprive lawyers of resort to such
an important myth as "complete and absolute legalism” we should
arm the next generation with the tools that will be necessary
to replace that myth. They must be helped to identify and
articulate the interests they are dealing with. Self deceptien




i and not hypocrisy, is the enemy here. David Riesman and

Julius Stone have been teaching this for successive generations
of law students since the 1950s. The law moves in tardy,- as
well as mysterious ways. Only now have the first glimméfings
of Steone's perceptioﬁs begun to show in judicial decisieons.
‘Legal education has a long fuse. If lawyers are to meet the
_vchallenge of relevancy, it is_iﬁbortant, in my‘view, that
lftniversities develop the optional courses that will prepare the
profession of the future for its“féské. Caurses on )
environmental law, trade unions and the law, law and medicine,
poverty law, civilrrights, consumer law and so on sound curious
to the ear of those trained'in“aArigidycurpicuium.._But when

it is seen that that cupriculum, with its emphasis upon property
rights protection, serve only a part of the'community, and

when it is remembered that legal aid will offer the opportunity
of access td the law to different interests.in the community,
it is vital that_those-wﬁbnare coming through should acguire
multiple skills in directions that were unthinkable even a

generation‘ago.27

ADMISSION TO PRACTISE

The rules governing admission to practise have come

under scrutiny of late. Steps have been taken which show the
way of the future. The President of the Victorian Law
Institute peoints the way

"There is a growing need for the profession
to be more nationally minded. . We are
members of the one profession whether in
practice in Queensland, Western Australiz
or Victoria. Why should there not be z
common ccde of ethies, a common system

of costing and a common professional
indemnity scheme?" © 28 .

One of the far-seeing provisions introduced by‘the,Judieiary Act
(Amendment) B11ll 1876 was that which would permit the appearance
of practitioners admitted in any State to appear before a
State court of another §tate when exercising Commonwealth

jurisdiction.zg This will begin the process of eroding the
protective requirements of residence by which the smaller States

have previcusly excluded practitioners from Sydney and Melbourne.

There is no future in this kind of limitation upcn
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the right to practice within Australia. Already steps have
been taken in Europe, within the markedly different legal
systems of the Continent and the United Kingdom; to abelish
discriminatioﬁ based on frontiers and to ensure reciprocity

of legal representation 30 When the differences of language,
culture and history, to say nothing of legal tradition in

that context are measured agalnst the Australian scene, it makes
the justification of State 1mped1ments ‘to practlse hard teo
perceivé. - The présence of Federal Courts, the admission of
some practitioners in State couffé, the'growth of Commonwealth
law and the préscience of State law societies clearly point

the way of the future. Although there are obv1ous difficulties,
given the present oraanlsatlon of d1501p11ne 0f the profession

'by the Judges of the Supreme Courts of the several States, 1.

predict thaf the Law Cbuncil will give ffesh attention to this
probiem. By the turn of the century, I would expect o truly
national prOfESSlOn enjoylng complete re01proc1ty, at” least
before the courts and trlbunals in every part of the country.
United States writers are pe551m15t1c about the emergence of

2 national Bar in the United States.al Some Australian writers
share this pessimism., I éo not. Forces are at work which
will not go into .reverse?? I have suggested some of them. I
would only add the general relaxition in technical requirements
such as naticonality which are evidénced in recent Australian
decisions.33 We have fewer impediments to achieving a national
proefession than exist in the United States. The increasing
contact between lawyers in all pearts of the country will
diminish the remaining barriers in the way of complete

reciprocity.

STRUCTURE OF THE PROFESSION

One of the critical questions before the New Zouth

Wales Law Reform Commission is whether the separation of ithe
profession between barristers and solicitors should versist

and, if not, whether some form of fusion could or should be
pérmitted or enforced. That the distinction is not entirely
historical and eould have practical implications cah be seen
from some at least of the reasons for judgment in the High Court

of Australia in Re Neil; ex parte Cinema International

Corporation Pty. Limited.3Y




This is not the occasion to rehearse the arguments

for and against a separate Bar. It i%tﬁoféh noting that whilst
there is a strong fegiing in épme quartefs in Aus;falia that
‘separation unduly adds to légal costs and duplicates highly

paid work, in the United States, the contrary feeling is abroad.
The Chief Justice of the Uniteq_States has specifically lamented
the absence of a separate, specialised'Bar.

VériOus suggestions.haygjbegp made to permit or
encourage a changed organisation of %he_professién._ Certainly
it.must_bé acknowledged that attempts or. proposals in the past

to enforce fusioh where it-q}d-npffexiétfhavgncome-to nothing

runnihg into .judieial opposition:5 pr“p?ofessionalupreferences.3°
In his 1968 lecture, Mr. Justice Jacobs suggested that

a better ovganisation of the profession was that adopted by the
medical profession, namely a'diQiSion'between ftho;e in

generai practice and those engaged in spacial pﬁactice.37 There
seems to be a.Widespread view that a greater degree of

specialisation.would advantage the courts, and the cymmunitz.3e

The Young Solicitors' Group. of ‘the Law Society of
England and Wales proposed a three-tier spructure'made up of

(a) A legal administrdtér whd dealt with
ancilliary -administrative work called
"The Legal Executive"

(b) The practiticner to whom the ¢lient can
go direct for advice and assistance
called "The Lawyer"

{c) The practitioner of exceptional ability

and experience who 15 consulted by

"lawyers" to assist in cases of unusual

difficulty or importance, called

“"Counsel”: 39
This organ%sation parallels that proposed by Mr. Justice Jacobs,
with the addition of a support group of para-legals who could

no doubt do routine work currently reserved tc lawyers.

Associated with these proposals for change are proposals
for ihcorporation amongst legal practiticners. Such a proposal

was put forward by the Victorian Law Institute but apparently



withdrawn when the implications of the Trade Practices Act
were cdnsidered.unl ' . -
It seems unthinkable to me that lawyers should be
forced into partnership. The trend in the United States is
certainly towards eroding the role of the sole practitioner.u}
Indeed the trend in the United States is distinctly away from
priva%élpractice and towards business and government engsgement.
Any soiution will have. to accommodate jtself. to the
substantiﬁe law and court systems which the profession has to
operate. As 1t “ig- unllkely that_we will abandon entlrely the
adversary system, there will be a need for ‘the foreseeable
future for trained advocates. Already the Bar. is tendlng o
5y601allse and, by a process of evolution rather than 1mp051t10n,
is tending. to move in the dlreptlon prpd;qted by Mr. Just1Ce_ -
Jacobs in 1968 and the Young Solicitors in 1872, There are,
of course, ancilléfy mattéfs'that amust. be clarified. We pust
consider, for example, whether certlflcates of spec1allsat10n
are needed, sdvertising of speclaltles permltted the two-counsel
rule &bolished and so on. Given the adversary system, the
taleﬁts and inclinations ;f érlimited number of the professicn
towards advocacy, the history of the develppmént of a separate
par and the other arguments pro ahd comn, my own feeling is that
a separate Bar will survive current scrdtiny. At the same
" time there is no doub% that peripheral abuses which mar the
present system will disappear, to‘adapt Mr. Justice Jacobs,
at the end of "a golden autumn". '

WORK OF THE PROFESSION
lige of the Law. We are not likely to live to see

the removal of all of the impediments which stand in the way

of use of the law and lawyers by all ¢itizens. Ignorance,
fear, apathy, indifference, an inability to afford fees .and

a conviction that the law is "stacked up against" the crdinary
individual are not likely to disappear by the turn of the
century. MNevertheless, changes are occurring which will tend
to promote a closer approximation to the ideal of true equality
before the law. These forces include the rapidly increasing

levels of aducation in the Australian community, the provisien
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of special services for particular disadvantagec groups l(as

for example the Aboriginal Legal Service),the expansion of legal
. aid generally and the desigp of neﬂ‘machinery to resolve disputes
which, though important to those involved, do not warrant

in moneéy terms the engagement of a lawver. In this last

category must be included Ombudsmen, consumer protection
authofities, debt counselling services, small claims tribunals
and so on.”S -

. _Ehe.provision of such faciiitieé, allied with the
'expansion in numbers, changes of attituydes and additiens to the
curricularin,légél education, willﬁganubtedly propel the

legal prcfession into new areas of activity.uH It is tc be
hoped that this oceurs because the signs are &efinitely_out
that the profession is going to lose at ieast its monopoly in
the volume work _ which has lately provided the great part ot its
income. ‘if gng_examines_;he argas .in which.until now the
ordinary member of the community.has-used a lawyer, they would
tend to coniract to_tﬁe following.: real estafe_fransacticns,
-especially the purchase of a block of land or heme; matrimonial
disputesr(especially divorce); drawing & wili and administering

i
an estate. ?

In some parts of Aﬁétralia only lawyers are permitted
to prepare for reward documeﬁts for land conveyancing, probate
administration and the like. Estimates vary but it seems a
fair aséumption that work of this kind produces about 60% of
the income of lawyefs in the Eastern States.us Neither in
Western Australia nor Sou?h-Australia do lawyers enjoy a monopoly
of this work. Conseguently, in Scouth Australia lawyers share
only 20% of the conveyancing work, the remainder being carried
on by begistefed "landbrokers"™. Lawyers tend to be utilised
where the transaction is large, assocciated with other dealingsor
if personal factors are involved. The scale of charges lor
landbrokers, with whom lawyers must compete, in South Australia,
are well below those levied by lawyers in the Eastern States.

On a purchase of a house of $u0,DOp'the comparative fees are
S.A. 5146 V. $485
W.A. §128 N.S.W. $351

Q. $364



There may, of course, be.other relevaht'market'factdrs. Foﬁty
thousand dollars purchases a good property in Adelaide but a
very modest cne indeed in Sydney. The land market is more
vigorous in the Eastern States and the communities marginally
more prosperous. The difference 15 still significant. It
cannot be scoffed awdy. There is no use hiding the fact that
many convevancing transactions are de.faato performed from
first to last by trained typists. This automaticity is
likely fo'increasé rdther than diminish with the growing spread
of the Torrens System, the use of comnuterlsatlon and the '
develoPment of 1nsurance schemes to protect agalnst loss. I
think it very llkely thaL lawyers will® lose thelr monopoly on
land conveyanc1ng and that this part of their practice will
severely confracf to foughly the proportions of South Australia.
Clearly the loss of such volume work will have marked implications
tor the Future attivity and income levéls of the.proieSSion. '
i That is fot  all. In the Pamily Law aréa'significdnt
changes have commenced. The object of the Family Low Aet is lo
reduce io.an absolute minimum the iapediments in the way ol
Einsolution of marriages. The great increase in, the divorce
rate and in the numbers awaiting divorce, demonstrate the
effectiveness of the Act in securing this,cbject. Simplificatioh
of the law reduces the need for "1aw§ering".u7 It makes
possible the "do-it-yourself® kit which has enjoyed some
success in the Family Law area already and is likely to expaﬁd
rapidly into other activities including real estate, probate,

. . Ll 4
appearances before proliferating tribunals and so on. 8

If one turns from the work traditionally done by
solicitors, to the work of advocates, it must be admitted that
the "evil hour” was averted when the National Compengation Bill
was foreétalled. However, even in recent weeks the Opposition
has reintroduced the National Compensation and Rehabilitation
Bill 1977.%°

is not dead but that discussions are being had with the States
50

The Government has made it plain that the issue

with a view to procuring a "naticnal compensation poliecy"”
A Royal Commission is looking inte the matter in England, a

Board of Inquiry under Sir John Minogue is examining the no-fault




" motor vehicle accident compensation scheme in Vietoria. It

would be a bold man who predicted that compensation litigation

would survive in its present form to the end of the century.
It is a labcur -intensive, costly. and unsatisfactory machinery
-‘which impedes reform of the substantive law....I have little
:doubt, for my own part, that governments of both political
persuasions will move gradually toward a -social services-type
sclution in which .the .role of the advocate. will be severely
circumscribed. Similar.predictions .are made in the United
Stateés1 although there the, leap to.social.security is likely
to,pause_fof a time at the stop of "no-fault.liability".

. Alternatives. .If these predicfions come true, the

legal profession is in thé midst offa.pefiqd of radical change

in its work patterns.. The bulk work presently producing the . -
‘great proportion of- its income will fall gway-dr be_subs;antigliy‘
performed by other interests. Banks, insurance compantes;,
”tfdét'companies, real egtate'bquers;_deﬁt gollectors and lay
advocates will make marked inroaqg‘intd“tﬁe activities'of the
legal professiqnhsg'_wpgﬁ qilihhappgpAté¢the laviyers released

by such developments? Will there be work for them? '

I am an optimist, I believe that we can already see
the way of the future. Legal ald will redress the bias of
lawyers ag'"protectors of the propertied class"53 and direct
increasing numbers inte "public interest” areas.SH The common
law has been a poor protector of the envircnment. Legislation,
particularly armed with changes in the laws govarning sst.smclings‘rJ

(a matter currently before the Law Reform Commission) will

ensure that lawyers of the future become.invplved in natienal
resources litigation. Likewise, I predict, concern with

consumer interests, perhaps armed with a facility of class
actions {(also a matter before the Commission) will lcok increasingl

tc the legal profession to advance their arguments.

Special groups, Aboriginals, ethnic communities and
reform groups will leook to lawyers in this country to perform
the reforming work in courtrooms done by'the civil liberties and

coloured people's organisations in the United States. We should
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not be afraid of these developments. It is preferable thar
SOClal dlsputes and tensmons should be resolved in cour*roonb
rather than elsewhere. Obvicusly changes of this kind will raise
for con51derat10n the extent to which it is right for lawve

to go beyond mere artlculatlon o;'thelr clients' causes. 1Is

it necessary for the lawyer to advise elients about lobbylng,
polltlcal and media contacts and so on? How far sheuld the

lawyer have to adeopt a pa551ve "SeerCe" role756

I thlnk 1t is also clear that lawyers w111 play an

increasing role 1n government serv1ce and pr¢vate bu51neﬂs at

the expense of prlvate practlce. Thls is already the trend

in the United States I think we wlll see 1ncreaa1ng numbers
working in the BOClul welfare area u51ng skills of negotlatlon,k
advice. and-aanlpulaxron of governnent machlnery rather “than

the adversary skills of cofiflict.?? 1f the American EkpeﬂiCn

is any guide we will probably see an lncrease in so~called
"pre-paid” legal. serVLCes.sa.lAlfhough fhis has been challenged
four times before the Supreme Court of the United States the
Bar has four times been rgbuffed. Certainly it is difficult to
see the future of 1egai aid; Howdver one 'of the primerproblems
which the private profession will have +o grapple with is the
extent to which the middle income earnér, unable himself to
afford access to the law and disqualified from assiétance by
legal aid schemes, is left in a disadvantageocus position short

of true equality before the law.59

Australian studies plainly shew the utility of legal
representation before the courts. Although I predict a growing
number of lay advocates, I have no doubt that legal aid will
ensure that an increasing number of persons are fairly
represented, especially in criminal matters. Given the intensive
training at arhigh level which the profession requires, the
re-alignment of the profession freom reutine conveyancing into
assisting the resolution of the real disputes of our sdciety
is nething less than a precondition of survival. Retreat
behind mencpoly walls to overpriced routine werk is the-kind
of "feather-bedding"” which members cf the legal profession would

be the first to condemn in other occupations, and rightly'so.




METHODS

The use of labour-saving éQuipment has begun in the
legal profession but in this country-as in the United States,
it Has a long way to go to catch up to bus tness. 0 - The use
of computers, particularly for office management and the
retrieval of legal :?.nj'?orma1'::'LcmB-l has only just commenced. There
i% no evidence yet about whether photoéopiers and iike equipment
have been used to reduce the cost of Helivering services to
the community, although it seems doubtful to me that it has.

I hope that a few leaders and thé 'professional sccisties
can take thé proféssion into the compitér dge.” - They must do
battle with the_conéefvatism'of lawyers, planted by their,
backgrognd and fed by the“&efy’nanré of their profession. There
does not vet seem to be abroad the conviction that the -
profession-must use -to the full costs-saving devices, not only
machinery but paralégal personnel;' In" the courts structure

Hthe appointment of

we sece the beglnnlng “of the moveme
court administrators and suggestlons for a national judicial

l admlnlstratlon.s2 I hope that after the present gconcmic trough

is passed, su;f1c1ent funds wlll be made available to take
further theMullin Committee's “inguiry into the computerisation

of legal data. No system lends itself more readily to computer

retrieval than the common law system. In a relatively small
legal community, the provision of computer terminals would

elso assist in the movement towards uniformity of laws in

appropriate areas.53

ETHICS AND DISCIPLINE
New Ethics. I fully realise that any discussion of

etnical standards in the law distresses many lawyers. Why
should this be so? One recent article in the United States
suggests an answer

"They view a challenge to their ethics as
eguivalent to a challenge to their honesty
and believe that, in the final analysis,
e¢thical judgments involve highly persaonal,
even semi-religious decisions as to what
is right and wrong". &4



-Events, however, will force a reconsideraticn of lawyers'
ethiecs. In the first place, it is hardly likely, ih a
community learning to live with the TPrade Practices det and
where there are’ stringent Limits on monopolisation, prohibitions
on resale price maintenance and general discduragement of
anti-competitive activity, that the legal profession will

emerge unscathed whilst others are submitted to legal discipline.
The debate about the appointment and privileges of Queen's
Counsel is not confined to this country.85 In Canada the
coinage has been debased‘in some p%?ts, leading t¢ a call for
abolitfbn of the title, as misleading. More important, it

seems to me, than ﬁaffers of title_are matters of substance.

The rules that require, as a matter of ethies, the presence
ofaJﬁnior Counsel and the sorcaliéd "two-thirds" rule for the
fees of Junior Counsel plainiy require revision, if not
abolition. The Moﬁqpolies and Mergers Commission in England

has struck down the two-counsel pule,ssr I predict a similar
fate in this country. Even if a separate Bar survives, as
seems to me likely, it should survive on the services provided

and not artificially fixed minimum fees. .

- -

Aliied to this is the debate about lawyers' advertising.
Modesty, gentlilemanly conduct and the theory of equal professional
skill proscribe advertising by lawyers. But should this be
so? Some evidence suggests that when professional people are
permitted to advertise, the cost of services provided falls.
It was s0 in the case of optometrists in the United States.®’
The absolute prohibition on professional advertising would appear
tc be in its last days. This is a universal debate embracing
the English profession?B the United States profession and the

profession in Australia.

The Law Foundation's survey certainly appears to
indicate that many people believe that lawyers are specialised
but do not know how to go about finding a person with the‘
appropriate specialty. In England, the Mcnopclies Commission
recommended, putting it generally, that solicitors should be
free to advertise as they wished, including publicly, concerning

their specialties, fees and speed of service. The only provisc




was that the édVertiseméntsjshdﬁld*not'"c1aim'superiority in
any respect’ over other solicitors nor contain "inaccuracies
or misleading"statements"§9~The Commission did propose a
power in the Law Society to prohibix,advertising'”likely to
bring the profession into disrepute". - Certéinly this ruling
heralds a change which I believe we are likely to see in
this country. - " : '

Associated with advertising is the question of personal
publicity. One author at Jdeast believes that "the limits on
1awyer5' speaking out have tended'to'supp?ess;the-role which
they might-play as representafivés of,ﬁoﬁrprdpertied-interests.TD
Withopt'embracing~that view entirely,»and-without,exaggerating
the limits imposed on lawyers, it must bBe acknowledged that
the widespread.advent of  legal aid does raise a crnitical,guestion
about the Lawyers‘.;nvolveme;t in the affairs of hiy client. ’
Will 1t be enohgh to-take-a-passive -role? . To what extent
should lawyers helping the "boor, the Aboriginals-or other
disadvantaged groups stibk-;trictly3to~preparing—documents and
arguing cases dispassionately in“court? Seme authors
sincerely feel that tﬁis view of legal ethics is one designed
by propertied interests to uphold the'dtatus -quc in the
distribution of wealth in our community. For goocd or ill, I
believe that we will see the distant; dispassionate, remote
role of the lawyer give way to a more active involvement in
the client's affairs. It really seems the inevitable
congequance of providing funded legal assistance to disadvantaged
groups whose litigation sometimes may transcend the parties
to a particular case. Cleariy there are limits. The adversary
system is particularly exposed to the potential for abuse.7l
As more and more non-lawyers gain access as advecates to
tribunals and courts, the issue will be starkly posed. Lawyers,
who are trained to be conscious ol their duty to the courtl
and . tec the system of the administration of justice and wiw
are subject to discipline for breach, may feel it unfair chat
lay-aduocates, who do not feel bound by the same rulés, are

not subject to the same discipline.

iy

e
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Fees and Costs. Legal aid will not be the whole
answer to the problem of bringing law within the reach of
everybody who has 2 serious dispute, susceptible to Teasoned
resoluticn. 'One disadvantaged class is the middle income earner w
does not qualify for legal aid but could not afford to become
embroiled in leﬂgthy litigation. Lord Denning has lafely
suggested that it is time that we started to think about
contingency fees for lawyers. . He explained the system thus

"If we win, I get a.percentage of the
damages. If we. 1ose, I.will charge you
nothlng" 72 =

Writers are already beglnnlng 1o urge con51deratlon of this .

method ‘of fundlng lltlgatlon,'a suggestlon That would have

been regarded as llttle short of scandalous’ only a fTew' years
ago. 7? The reference before the Law Reform Commission relating
+o standing to sue and class action;'bbviouclv.raises For
crltlcal con51deratlon fhelmpllcatlons of group actions for -

‘our cost rules. One of the prlnC1pal objectlons +to cost

sharing was assoclated w1th the view concernlng a lawyer's proper
distance frcm nis client and hlS cllent s interests. .But
as_that view itself comes under new Scrutlny, s0, I believe,
will contingency fees.In practical terms, as we all know,

much litigaticn is already conducted on a.semi-speculative’
basis. The introduction of contlngency.fees, openly negctiated,
might regularise this conduct and a2t the same time open court

doors for the resoluticn of serious disputes.

Diseipline., In all parts of the common law world
radical changes are éccurring in the machinery for and rules
of discipline of the legal profession. In England a Lay
Observer.has been appointed to represent community interest in

internal disciplinary procedures of the Law Society.7u A

gimilar provision has now been introduced in Scotland.75 A
Law Reform Committee in New Zealand has proposed a similar
system there.76 The matter is now before the New South Wales
Law Rerorm Commission but meanwhile, 'in Victoria,changes have
been introduced, in advance of legislation, in controls over
disciplinary procedure. One change is that the hearing of

. . . 77 -
charges against lawyers is now conducted in the open. s




) Perhaps the most important developments are occurring
in Cénada. In British Columbia a Competency BilL -has been
introduced to allow discipliné.of.lawyers-who”are;foundm,.-

_ {ncoﬁbétéhtja In my view the moves.to open-up disciplinary
proceedings, to infuse an.-independent element in them and to
expand the concept of professional miscenduct to include
incompetency and neglect, would go a long way towards meeting
the numerous compiaints voiced about the legal profession in
the Law Foundation's survey. Delay, indifference to the client,
lack of sensitivity to his problem and ordeal’® znd incompetence
represent the majbr_probléms for ethics and discipline.
Although, unhappily, fraud and default hit the headlines, it
is the less publicised human failings that I have mentioned
that poison the relafionships between the legal profession and
the community. ‘Retrainiqg, including compulsory retraining of
jﬁdges, séems scarcely avoidable at a time when the ‘law and
legal machiﬁery ére changing so,raﬁi&i}.  I realise that this
proposal, recently made in.the UnitediKingdém, attracted zlmost
unanimous oppogition from the jﬁdiciary. I éxpéct there would
be similar oppositicn from the profession.. But the days are
gone whenlﬁgnéan‘rély uﬁoﬁ a cefti}icate of competency in the
law to endufé a lifetime. Nor can.we be sure that the heldepr
of that certificate will assiduously read legal material sd
that he can adequately serve the gommunit;. I entertain little
doubt that in the 2Ist century these entitled to call themselves
lawyefs will be required constantly to renew their skills and

not mereiy their practising certificates.

CONCLUSIGNS

If this sounds like a prescription for radical change,
it is not. The adversary system will survive. Come 10 o'clock,
somebody will have to rise to speak for the client. Government
seprvice and legal aid will surely expand. But with reaconable
prospects of continuing general prosperity, I predict that

the legal profession will continue to enjoy a significantly
affluent future. Its tasks will change. The present bulk
business will be replaced by new work that is more relevant to
modern times. Legal education will become more diverse. The

profession will openly embrace specialisation as its mode cof



organisation. The anti-competitive rules will wither.. There

1 be greater openness,and,aqcountability,tq the community.
The challenge before-us is.one of relevancy.

wil
Those who- Know
the history;offthe prqussiqp, stretching as it does; in our
civilisation,—over'geag;yfeight quthries,.will have no doubt
that it will answer.the challenge.’ '

.- e .
s ——— -
.
.




- 921 -

FOOTNCTES
T.D. Morgén, "The Evolving'Concépt'of Professional
Responsibility", 90 Harverd L.Rev. 702 at p.703 (1977).

Q. johnsténe, "The Private Practitioner", 25 Alabama L.Rev.
13 at p.18 (1972).

Sir Leslie Scarman, "The Age of Reform", London Times,
5 January 1877, Suppl., p.II.

Aeschylus,. Agamemnon (tr).R. Lattimore.

(1978) 126 New L.J. 878; 50 A.L.J. 267; 73 Law Soe. Gazette,
541.

(1876) 2 L.5.B. 4B, B3.

New'Zéalaﬁd Pyblic and Administrative Law Reform Committee,
Digeipline and Complaints Procedure of the Legal Profession,
Working Paper, 1976; In.respect of South Afrlca, see Sip
Hugh Beadle, "Whither the Legal PrOfeSSlOn in South Afrjica?”
[1975] Rhodesia L.d. 21.

(19786) SO,A.L.J. 383.

(15783 50 Law Inst.Jo. (¥ie) 3. (f. Aust.Fin.Rev., 12 May
1877, p.5

R. Temasic, "Law{ Lawyers and the Community', August 1876,
Ibid, p.ii.

Johnstone, p.17

J. Disney, J. Basten, P. Redmond and S. Ross, Lawyers, to
be published mid 1977, p.l40. For brevity of reference,

this book will be hereafter cited as "Disney".

S.D. Ross, "The Role of Lawyers in Society", The Australian
Quarterly, March 1966, p.B8l at p.62.

K.A. Jacobs, "The Future of the Legal Profession in
Australia'", an address delivered to the A.N.U. Law Soc1e
annual Dinner, Canberra, 2 May 1968, mimeo, p.2.
Disney, pp.188-9.
Disney, p.80.
Disney, p.82.
J. Basten and J. Disney, "Aspects of the Australian Legal
- Profession®, Discussion Paper for the Seminar con Professions

organised by the Australian Academy of Social Sciences,
Carnberra, October 1976, mimeo, pp.7-8.




20

21.

22.

235

21,
25.
26.
27.
28.
29,

30.

L a1,

32.

33.

3,

36.
37.
38.
39.
uo.
41.
b2,

3.

uy,

- 27 -

N.K. Wran, "Lawyers in a Time of Change", address at

Sydney Univer;ity, 26 March 1877, mimeeo, p-U
Jehnstone, p.l3. - ' |
Disney, Pp.94-5.

Basten and Dlsney, p.8.

(1976) 50 4.L. J 577.

D. R. Riesman, cited Ross, p.b64.

Johnstone, p.1l5.

Ro;;, p.65.

(1976) 50 Law Inst.Jo. (Vie) 105.

Clause 12

‘See (1976) 6 European Commission Bulletin 13; (1876) 73
Law Soe. Gazette, 365. S .

T. Ehrlich and M. Schwartz, "Reducing the Costs cf Legal
Services : Possible Approaches by the Federal Government',

a report to the Subcommittee on Representation of

Citizens' interests, U.S8. Senate Committee on the Judiciary,
93d Cong. 2d Sess. {1874), p.584; Basten and Disney, p.10.
Disney., p.34. -

Re Howard (1976), unreported, Court of Appeal, 58/76
(Judgment, & July 1876).

(1976) 50 A.L.J.R. 501. Contra Murphy J.

Judges' Memorandum upon tﬁe Administration of Justice Bill
1931 (N.5.W.) quoted in (1951) 25 A.L.J. 298 at p.306 and
in Disney, p.66f.

Basten and Disney, p. 3.

Jacobs, p.l1l.

Hangar C.J. cited in Disney, pp.67-8; Johnstone, p.1lu.
Disney, p.75. ‘

Aust.Pin. Rev., 8 December 1376, p.l.

Johnstone, p.l15.

Johnstone, pp.1l3, 15.

R. Nader, "The Role of the Lawyer Today", 49 Michigan State
B.d. 17 at pp.21, 23 (1870).

Ross, p.68.




- 23 -

‘See ?able 4A, Tomasie, p.??i
Bastén and‘Disney, 5.12.
Ehrlich and $chwartz, p.589.
Morgan, p.7D7:. ‘

Commonwealth Pa}liamentary Debates {H of R}, 2u Feb. 1977,
p-425. i

Ibid, (Senate), 9 Nov. 1976,:p.1l708.
EhrTiéﬁiand-Séhwartz;—pJSSQ.

42

Johristone; p.i3.
Ross, p.61.
Nader, p.23.

The reference on'standing to ste and class ac¢tions was

given to the Australian Law Reform Commission on 1 Februyary
1977. '

Ross, p.75.. " %
Johnstone, p.17.
Morg;n, 92722.
Ehrlich and Schwartz, P158§'
Johnstone, p.1lh.

Ehrlich and Schwartz, p.592.

R. B. McKay, "The Lawyer in the Year 2000 : Three Views;
a New Species", 25 Alabama L.Rev. 1 at p.9 (1972).

The Law Reform Commission (Aust.) Amnual Reponrt 1875
(A.L.R.C.3), p.47.

Morgan, p.704.

Disney, Dp.Wu-Uu5,

Disney, P.5H4.

Lhrlich and Schwartz, pp.585-7; U5 U.5. Law Week 2116 (197¢)
(1976) 126 New L.J. 801; Basten and Disney, p.1S5.

Morgsn, p.713. 7

Ross, p.B87, 73.

M.H. Freedman, "Lawyers' Ethics in an Advérsary Syetem™.
See review 51 N.Y.U.L.Rev. 348 (1876).



- 24 - .

72.  Wallersteiner v. Moir (No. 2) [19751 2 W.L.R. 389 at p.39¢

73. H.H. Mason, "Possible Alternatives to an Australian
Securities and Exchange Commission™ (19762 50 4.L.J. 2B.

74.  For comment, see (1976) 126 New L.J. 507; (1876) 73 Law
Soc. Gazmette BLlL. L

75.  (1976) 126 New L.J. 976.

76.  Abave, n.7.
77.  (1946) 50 Law Inst.Jdo. (Vie)u99; The Age, 2 December 1376,

78. Canadian Bar Association, Rdtional, v#1. 3 (July 1976), P-
=* Ehrlich and Schwartz, p.597.

79. Ross, p.73.

ar






