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in the legal profession of that State.®

='1he fuuure you shall know when, atlw
" has come; béfore “theérn, forget TEV

.the year 2000

The perils are more obvicus, when, as now,

Amengst the reforms’

complaints progedures of the legal profession.

PERSPECTIVES ON THE LEGAL PROFESSION IN AUSTRALIA

Who would predict the future of the law and its
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practitioners find themselves in an era of rapid change :

afoot are moves to reform the legal professicn itself.
Australia and overseas inquiries are proceeding which are

designed to identify the problems of and for the legal profession.
& Royal Commission on the Legal Profession and Legal Services

A paralleil 1nou1ry has .
begun in Secotland. In Canada an inquiry has also commenced.

Closer to home, the South Australian Government and Opposition
proposed legislation to effect significant reforms

3 In New Zealand, ’
working paper has been distributed by one of the law reform
commitrtees, containing proposals to change the disciplinary and
‘ In New South

Wales, a major reference has been given to the New South Wales




Law Reform Commission.- It raises for report a wide range of
matters critically important for the future of the legal
profession in that State°7 The -New South Wales 1nqu1ry will
obviously have 1lelcat16;;‘}0r tgghfuture of the Dr0155510n

in other States. The Victorian Law Instltute, representlng

the solicitors of that State, has acknowledged the importance
of the New Soﬁth Wales dinquiry. It proposes to make submissions
to the New South Wales Commission,_ using.it as a major vehicle
o presé views on the reform of the legal profession across

the Por@er. ’ ) . .

In time, we will have.the-ihfarméd:repdrts of these
inguiries. They will chart the future of the legal profession.
The most that can be done now is o identify some of the '
problem argés and to suggest some of the developments that may
take place. Before doing this, let us consider somé;fundamental
criticisms.
FUNDAMENTALS .. : L

. There. are. crltlcs who are.sceptical that anything. SLgnlflcan
will come out of ~the numerous. inquiries into reform of the legal
profession. Reasons for the scepticism differ. Professor
Sackville is dubiousgthat law. reform bodies can do much to
_redress laws which operate in practice to the advantage of powerful
groups in the communlty and agalnst the 1nterests of the
relatively powerless : .the poor, the lgnorant the non- Engllsh
speaking migrant population and other dlsadvan;aged groups.l
Sackville and others express pessimism that the profession, the
courts, goverﬁments and the®system” will a2llow fundamental

changes.

It must be édmitted that many obstacles stand in the
path of reform. This is not the time to catalogue them; but it
is useful to list a féw,'relevant to the present context.

Zencn Bankowski and Geoff Munghaﬁ in their radigal
bock Images of Law perceive the legal professio; through a dark
glass and from an avowedly political indeed Marxist point of view.ll
They claim that the law and lawyers cannot be understood except

in the context of a"theory about society” Whilst lawyers may
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"“power base in ‘the world". iy S

p“oceedlngs, ror 1nd1 1duallsed case-by dase declSlO

system”.
tend te favour an older Culture%s They tend to be devised in a
previous time and therefore to enshrine established values.
suspects
diminishes the force of this argument. Salanter says that

problematic rec0very.18
criticism of the degrading aspects of the advefsary SystTen.

writers.

12

frsomebody else‘s system 'thése authors seae -them ratheb as
~props-'supporting -the- caultalzst systemdﬂbfhéy Hp&t profoundly
‘551mlst1c that -any real reform of the l&gal profe581on is’

This pessimism ‘drises not- onlyLbecause‘of-the>-*

of p::'act3‘.":5.¢:1n&=_*1:*s':I'-3 but becausé of ‘the necessary-

"[Tlhe radical lawyer i's granted.a licehece '
-t® be a bolghevik in the legal world ...
[I]n thé last resort, the beledguered
radicel -professional can defend himself by
retiring behind the . same.institutional-...g. ..- ... .
apparatus that his radicalism would seek

to subvert.> To-put this*afother way,=thél -7+ witan
- radical.lawyen.(like any-other.radical.. .. .

prcfess;onal) is entangled in a situation
whépe -hé” 1§ dommitted to undermining -thes.w- -7
very structure.that -provides his own. -

| : ~
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pro;ess1on undothedly en]oys 1ow prestlge, whlch ltself acts
‘as a deterrent, within the prof3551onal culﬁure of 1awyers.

—maklng"

which lawyers have to the system which their skiXls-

'Marc Galanter, from a dlfxerent perspeculve, 1dent1;1es -

15

He also eal1s autentlon ro the ract tha* certaln work WLthln the

According to these”fundamentalists” the major prables

for reform is to be Ffound in the inherent resistance of "the

In Galanter's view, the rules of law themselves inavitably

17

One

that the massive growth in legislation in recenht years

lawyers have a self-interest in the trial system with its
Bankowski and Mungham add tothe attack,

Palliatives such as extension of legal education,

The

advantage of the "repeat players” and the disadvantage of first

performers in the adversary situaticn are matters emphasised by many
19

provisior



of legal. aid and -ensuring access TC the courts are.seen by
them as Sops : falling far short of the fundamental reforms - -
of soceciety and the profession that .are needed.” ‘Changes in _

legal education dictated:by altruism, cannot, according to

this view, compete with the-demands of these who-control the
eConomy .. Schemes of legal aid are described. by Bankowski

and Mungham as the "tiny crossésﬂ Which the legal profession

‘has rather tardily agreed?to bear.. ‘Even then, the.authors -

'take ‘to task the corruption- and mlsmanagement they perce;ve .
_in-the provision of legal aid’ se"v1ces 1n Brﬂtaln.20 Nor is . -
"access“ to the law seen .as belng>much use -when the law to Wthh
access is tp. be aranted is un]ust of.lrrelevant . Poor people
are not 51mply rich pedple without moneyi-: They have discrete
problems upon wnlch %radltlonaI Dropébty—based‘iaws are

frequently’ szlentf4; .

If these cautlonary words were not.encugh to plunge us
1nLo g1oom,3thESe ﬂrltlcsthenre er to the actual_r351atance of +He
legal profession and the law To ;eform. The vggyuoverlaad of
work upon cour;ssang lawyeps_%nqreasgsithe costs aﬁq_risks.of
adjudication'and'éreyen§$:cdnsideyatidn_of change. It encourages
meglect 6f reform 1in févoﬁr of thoselﬁho afe “in'pbssessiOn".Zl
Sometimes, when réformé are deviséd they run headlong into
institutional resistance22 or even disobedie.nce.23 The limited
resources that are devoted to systematic reform of the law
and of the legal profession itself must severely diminish the
chances of getting things done.2L+ " These impediments &re not
listed to discourage the reformer. Many of them would not be
universally accepted. A healthy scepticism and practical realism
should always be weapons in the armoury of reformers. Fundamental
changes in our society and in the profession which servigces it
may well come. It iIs-unlikely, in a settled, reascnably
homogeneous‘and gself-contented scciety such as Australia is,
that it will come in the last quarter of this century. Without
debating the need for fundamental change, there are some
reforms which are urgent and will probably occur 'in the
foreseeable future. Doubtless Bankowski and Mungham would ses
them as no more than "bandaids". Perhaps that is all that
Australian society as a whole would want at this stage. More

drastic reform may have to abide the Millennium.




RACTICAL PROBLEMS .. ... _.:.. .. -+ .. :. .
In 1976 the Law Foundation of New Scuth Wales published

and the Community.zs f_recognises the fact.that it is.

gsséntial that accurate data.should be available to those whose
;uﬁétion it is to ensure that the -legal profession.meets -
society's needs and demands .22 I.take-it ta .be agreed -that the. -
prbfessiohmshould have this;gbjegivésqgngﬁofzits;ggiﬁing;starg.
Gf:;bubge, aftrer a periocd ofﬂappiibatioﬁﬁigjstﬁdyiniﬁ is entirely
éppropriate that an-abo&e+average income should-be expec{ed?a.

fulfilment. But in the.end, few lawyers.today.would support a view
that the-law- and.the legal profession exist simply to serve their
-own interests. -The profession is not and ought not to be a
continuing self-congratulation“soéiety.' 4 LIt provides
'ﬁérficulaf'servic;s tb‘the"community; Its:utility_ﬁan be measured
-against fhé degree to which;éhegservices.offérédﬁﬁrE%ihQSe,-“f"
=j_wh:’.c:h. socia%y neédswasuwellyas:th&;efficiEncy'and.pnobity,wirh

- which. the professiom:performsndfs:work;r = losgue | Do smosur, Lo

SInooll W RIITTGD LA JGsodD o TROgL e wazoe Tl owoosassl T
According to some the requirements of change are such’
that we must abandon entirely all lawyers' mgnopolies, overthrow
the adversary system, drasticallyrmodifi the trial process, changs
fundamentally the content of the work lawyers do and commit
the profession to service to the community in a State-run legal
corporation. We may come to that. Some futﬁrologists predict
it.27
are some practical problems that can be identified. These are

Setting my sights on more immediate possibilities, there

capable of fairly rapid treatment, without altering the basic role

and organisaticn of the profession. Futurclogy must have limits.
This paper will therefore address itself only to a number of
limited Subfects i entry to the profession, legal education,
admission to practise, the structure of the prpfessioh, its work
methods and self-discipline.

together with'satisfactérytopportunitieSuof self advancement and self



ENTRY TO THE PROFESSION
On the basis of emplrlcal studles, there _seems llttle

docubt that the .average lawyer in Australla does- not have an
average background. . & study by Andgrson_and W?SFEPD in 1955
showed, amongst other things,fthat—a disproperticnate rumber
of students. came from:high-income families. . In cémparison
with students in medicine, engineering and teaching,'law had .
-the highest proportlon_from famllles 1n the top lncome bracket. . -
Twenty percent came from homes w1th.an 1ncome, then, of over-
$8,000. En’engineéring, only 14% ‘came fPOm such homes and in
teaching 6%.  The.same survey dlsclosed that law students were -
the most politically. conservatlye.zgﬂ Twenty nlne percent of

their fathers were professional. men,'e% had. fathers in the

legal. profession... Only 19% came, ;rom worklng class backgrounds.
Law students had a, substantlallj hlgher percentage who had
'attcnded nen- State schools than other groups tested 29

Novr, théég‘figdféétare much out of date. They may
well be affected by the limits imposed by university quotés
and the like. Plainly "they are significant; An individualls
valie system may be well entrenched'byuthé time he gets to
uhiveréitf. If the machinery of thé legal system is worked
by a constantly self perpetuating group chosen from an
unrepresentative sample of the community, this is bound to
have an effect that distahces the law from the community‘which
it ultimately serves. In an important address in May 1968,
Mr. Justice Jaccbs put it this way

YA lawyer is naturally censervatiive. His
training almost inevitably makes him so

and it is proper that he should be., However
conservatism must have its limits".*

The "limits" of which his Honour spoke are now being plumbed.
fugtralian society is changing rapidly. If the legal profession
is to maintain, let alone expand its relevancy, it must be

alert to these changes and able to meet the challenge of changs.
If a great proporticn of its members suffer attitudinal
blinkers, they will miss the signs of change.




One’ thing is sure and it is that women are playing

an~incredsing” role in the prore551on. The dlsproporulon of -

FE PN R

'w‘men is being corrected at every level ThasAtrend 15 1lkely
to contlnue.' In 1940 there were 2 women practlslng as barﬁlsters
“in Wew South’ Wales (e, 7% of all ba“rlfters) and 15 SOllCltOFS
(i%y. In 1975 there were 28 barr:.ster*s (5%) and 303.1. sol]_c:_‘_ors
r(E%) Durlng the perlod from lBBOWEo 1974 the percentage of
females among Austraklan law students rose from Tl% to. 22%

et 1n 197¢“the

was about 33% and’the cverall uh1ver51ty percentaée; 35

qulvalent percentage An medl&lne and sc1ence
i e % 3l
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aWJE“S is the 1nev1tab1e quesulon of supply and demand In .

-the 1571 Cen"us, 10, 300 Australians described LHelr employment

‘in ‘a way that was eubsequently cla551f1ed as "law pro;e551onal".

‘This produced a ”atlo “of pract*SLng lawgers o’ aopulatlon that

varled froﬁ L BGD 1in N. S Wks l 2330 In"W.AD  The flgures tend

to suggest a di propeéﬁf
“centred 1n‘the*c1ty SE Sydney and*ﬁelheurne' a%ﬁieiﬂéfinafign

to practise in country or remote districts and, because of

the dramatic increases in the numerical stfength of the legal
profession in recent yeafs, a prependerance of young layweprs.
Even the present preponderance of very young lawyers is unlikely.’
 £0 decline.33 The statistics are interesting .

Age . Percentage of Period since Percentage of -
respondents admission respondents
1973 1957 (est)
Under 2§ years 11% Under 5 years 39% (21%)
25-34 years 43% 5-% years 19% {13%)
35-4b years 23% 10-19 years 22% (30%)
45 years 23% 20 years or more 20% (35%)

I cannot comment upon whether there is an over-supply of

lawyers either now or potentially. In New South Wales, the



number of persons graduatlng annually W11l trebie between 1970
and 1980. At least it can be said that there:is a-"strong -
possibility! of an over-supply. 3 nis rhenomenon is most acute
in New South Wales. It m&y not be present in South Austrelia

and Western Austraiia~  Buf the explosion in numbers
unfortunate}y'coincides‘with"an eccnomic downturn which,” putting
\*t.af its lowest, hake thé’positicn'for prospective law

raduates wlthln the practlslng pTOfESSan, more | doubtful “than:

has been “<he" case for decades. - ST P Tl

ol - A . . A
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' The outcome af over-supply of liwyer® in some parts
oF Australia Imay not be an unrelleved dlsaster. Indeed ;t may -
-have some advantages., It may encourage lawyers in ‘this country
to be mere.édyentufous in their professionaX¥”caresers: 35, Lt ot .
may set them upon the pﬂocess;=well establiShedfand developing
in the United Statee, by whlch lawyers work-in decrea51ng numbers
in prlvate practlce and” 1ncreaszngly take- thelr talents into
business, the unecns and othérs as "house’ Founsel™’ 36 "It may
naxKe go&ernment practice more aturadtive. 7 It may encourage the
nekt generation of 1awyersﬁ;o,turn their attention to activities
‘where there is a-socizl neee bﬁt which are neglected because
other work is more ren'im'1ei"a1::?.ve,-38 has more "snob value" or is

otherwise presently considered more congeniélf

LEGAL EDUCATION
There is neot a shadow of deubt that legal education

Loth in content and method will change rapidly in the last
guarter of this century. In his overview of legal education
in Australia, Professor Derham told the Conference in 1976

"We are now ... in a period of profound
and rapid change in our society ... The
work of bringing our 'black letter law’
into tune with the needs of the time .is
arduous and exacting work calling for
high scholarship and developed legal
skills ... If it is not done, not only
lawyers but the law itself will fall into
disrepute". 3%

I believe that this perception is shared in law schoolsand
colleges of law throughout the country.




There is, of course, a potential conflict between the

nction of law to pr0v1de stablllty3 predlctablllty and
ertalnty and its, functlcn to react flexlbly to changes ln society

changes 1mposed by SC1ence and technology Legal educatlon

e law IncreaSLngly it w1ll put emphaszs upon the second

hls wlll tmpose upon law teachers the obllcatlon to teach e
aw skills. At the moment in the anelys;s or dec;s;ons of’ o .
ppellate courts, too often dlscu551on ends "at the-very poln{
here it* should properly begln" Ho A scrutlny of the lntarests

- ol stake in jud1c1al dec151onmak1ng and ln the framing. of- i
'eglslatlon lS & proper funct1 f_the ; yer.. . He is trusted,
with touchlng falth to help to resolve socLal eonfllcts,,

-many of Whlch will be 1ntense, new and lacklng 1n clear analogous

It is “not 8o long ago that constltutLOnal 1aw was,
faught as if 1t was and should be é mere matter of statutory
#éns truction: I am confldent that th15 v1ew w:Ll1 not survive
’tne 3resent century, even 1f it does not suffer an earller death
. {t ls 1nportant thatiwhen we deorlve lawyers cf resort to Such__

an lmportant myth as coleete and ab olute' gallsm" we should
arm the next generatlon w1tn the tools that w1ll be necessaﬂy
to replace that my<th. They must be helped %o 1dentlfy and

artieulate the interests. they arerdeallng with. Self deception

and not hypocrisy; is the enemy here. David Riesman and

Julius Stone have been teaching this for successive generations
.of law students since the 13%40s. The law moves in tardy, as
well as mysterious ways. Only now have the first glimmerings
of Stone's perceptions begun to show in judicial decisions.
Legal e=ducation has a long fuse. If lawyers are to meet the
challenge of relevancy, it is impertant, in my view, that
universitiee develop the optional courses that will prepare the
profession of the Ffuture for its tasks. Courses on
environmental law, trade unions and the law, law and medicine,
poverty law, c¢ivil rights, consumer law and so on sound curious

te the ear of those trained in a rigid curriculnm. But whean



it is seen that that QUrriculum, with its emphasis upon property
rights protection, serve only a part of the community, and '
when it is remembered that legal aid will offer the opportunity
of access to the law to different‘iﬁtereéts'gn the community,
it7is vital thét those who are CDmingkthrﬁuéh ghoﬁld acquire

multiple skills in directions that were unthinkable even a

generaticm-a.g'o.L*2

ADMISSION TO PRACTISE .. -. . . =~ . i
The rules governlng adMlsleﬂ to practlse have come -

under scrutlny of late. Steps have been taken which show the - -

e

. way of the future. The PTESldEHt of the Vlctorlan Law

Institute points the way : 5_ -

"There is a growing need for the professicn

- to be more nationally minded. We are
members of the one profession whetler in .
practice in Queensland, Western_ Australia
or Vietoria. Why should there not be a .
common code of ethics, & common system
of costing and-a. common professional
indemnity schene”“ 43 - T mee NE—_—_— e

One of the far- seelng prov151ons introduced by the. Judficiary Act
(Amenanent) BLLL 49?6 was- that Which would--permit the appearance
o; practltloners admlttedfln any State to appear before a

State court of ancther Staté when exercising Commonwealth
jurisdictionﬁu This will Dbegin the process:- of eroding the
protective requirements of residence bg which the sﬁﬁller States
nave previcusly excluded practitioners from Sydney and Melbqurne.

There is no future in this kind of limitation upon
the right tc practice within Australia. Already steps have
been taken in Eurepe, within the markedly different legal
systems of the Continent and the United Kingdom, to abolish
diserimination based on frontiers and to ensure reciprocity
of legal rgpresentation.%& When the differences of language,
culture and history, to say nothing of legal tradition in
thet context are measured against the Australian scene, it makes
the Jjustification of State impediments to practise hard to
perceive. The presence of Federal Courts, the admission of




2w and the pr3501ence of State law 5oc1etles clearlyw901nt_ﬁ_

hé way of the future.. Although there are cbv;ous dlfflcultles,

ven the precent organlsaLlon o; dlSClpllnE of the profeSSLOn

problem. "By ‘the turn of the century, I would expect a truly

~naulonal professxon enjoylng complete rec1prcc1ty, at least

share thls pe551mlsm. Forces are at work whlch

w1ll not go into reverse 7 I have sugaested some of them

) SUE-SALFRRU ) R
VSTR UCTURL OF THE PROFES;ION

One of the ecritical questlons before the Hew South

Wales Law Reform Commission is wnether the—separation of the
orofession between barristers and solicitors should persist

and, if not, whether some form of fusion could or should be
permitted or enforced. That the distinction is not entirely
nigtorical and can have practical implications can be seen
from some at least of the réasons for judgment in the High Court

cf Australia in Re Neil; ex parte Cinema International

Corporation Piy. Limited.”



This is not the occasion te rehearse the arguments
for and agzinst a separate Bar.- It is worth noting that whilst
there is a strong feeling in some guarters in Australia that
separatipn‘ﬁnduly adds to legal costs and duplicﬁfes hiéhly
paid work, in the Unitgd'States; the contrary feeling is abread.
The Chief Justice of the United States has specifically lamented

the absence of & separate, specialised Bar.

"quiops suggestions have been made to Permit or
encourage a changédnorgaﬁisation‘of thél?rofgssiqn;'.Certainly'
it must .be acknowiedged that at%éﬁﬁts or proposals in the past
to enforce fusion where it did rot exist have come to nothing

running inte judieial oppositioép cr-profesﬁional,preferencesﬁl

In his 1968 lecture, Mr. Justiﬁe Jacebs suggested that
a better organisétion of the-professibn was fhatjadopted by the
medical professfon;'na@ely‘a division between those in
general préctice_énd those engaged in special practice.s2 There
seems ‘to be a widespread view.that a greater degree of
specialisation would advantage the courts and the communityﬁ3

The Young Solicitors' Group of the Law Society of
England and Wales proposed a three-tier structure made up of

(a) A legél administrator who dealt with
ancillary administrative- work called
"The Legal Executive™: )

(b) The practitiolier to whom the client can
go direct for advice and assistance
cailed "The Lawyer"

{c) The practitioner of exceptional ability
and experience who is consulted by
"lawyers™ +to assist in cases of unusual
difficulty or importance, called
"Counsel™. . 54
This organisation parallels that proposed by Mr. Justice Jacobs,
with the additicn of a support group of para-legals who could

ne doubt do .-routine work currently reserved Tto lawyers,

Asscciated with these proposals for change are proposzals
Tor incorporation amongst legal practiticners. Such & proposal

was put forward by the Vietorian Law Institute but apparently




It _SEems un_th:.nkable_,ro mer that:: lawyers:should: e

={nend:1nutharUnltad“St&tas,ls,,‘v;_

rertainly towdrds -ercding.: tha;rolemnf,tha.sole:pracxlxlonenggiv,'

orged==:nto partnenships Ther

.ndéed_ihe;tfend Inhe-Ynired-States-lsydistinctly away' from
Priuate practice and towards business and government engagement.
Any .s_c_lﬁtion:,;;?:iﬂ.J.»:;hagi.ea.:tm:_accnmmpda_te-: itself tonthe o im
subsrantivewkawiaﬂﬂ‘é@ﬁﬂmasys$emsxwhich*thzuprnfgssiohﬁhas“tﬁé"
;operare T:Asrxtwiszunilkety-thaI;WE“WLLi'abandehhenxlrely.mhe
sadversany: Systems thene'Wlll-bEWE:nEEdmeEeﬁhETfDTESEBHbLEh _
:Euture#forﬁtrainedxadvucares:mﬁﬁlreadyntheﬂaanxmsataﬁd&ngm@mﬁhFﬁ

fépecialise and, by a proCess of evolution” rather thanfimnosition,

<iJacobs in lssﬂdandmihe,ﬂbnmg.Eﬂilczxoxs &n;l&lzﬁ;ﬂmhangzaggﬂza
_‘cf;courseﬂ,anclllary;maiiens”iham“musx;mEﬁniariﬁied;;)ﬁe Must
' considery: fnrxgxample;;mhetheqwmmrtmf1caﬁﬁ5t9f wsperiadd sativn.
:arexneeded; adyenﬁm&znggoﬁ“apecmaitlgsmpenmltrqi;ethaﬂtwo-counéell
ruders aboldshe definds scuambrsfd vers tharedyensary s ystemsy: the,
kﬂzaients and ineiinatiens of a limited number of the profession
towards ' advocacyss the history’ ofthe developmentioia-separate
‘Bar and the otheﬁ arguments pro-and con, my own feeling is that

-a separate Bar will survive -current scrutiny. - At the same
time there is no doubt that peripheral abuses which mar the
.-present system will disappear, to adapt Mr. Justice Jacobs,

at the end of "a golden autumn”.

WORK OF THE PROFESSION
Use of the Law, 'We are not.likely to live to se=s

the removal of all cof the impediments which stand .in the way
-of use of the law and lawyers by all citizens. Ignorance,
fear, apathy, indifference, an inability to afford fees and

a conviction that the law is "stacked up against" the ordinary
individuzl are not likely to disappear by the turn of the -
century, Nevertheless, changes are occurring which will tend
to promote a closer approximation to the ideal of true equality
before the law. These forcés include the rapidly increasing

levels of education in the Australian community, the prevision



of special sermices for particular disadvantaged groups .(as
for,examﬁle the Aboriginal Legal Service),the expansion of legal
2id generally and the design of new machinery to resolve dlsputes
which, though important to. those lnvolved do.not waprrant .

in money terms.the engagement of _a Lawyanf,iln_thlgﬁigst,;

category must.hé inc;udedzOmbudsmen,;ponspmg; p%ptectionf -
“authorities, debt-counselling services, small c¢laims tribunals.

and so on.sB . R e LA -

R i -

« srsThe provisionucfrsuchrfacilities. allled with tHe: .. = -

expagpsicn In- numbers, changes--of- attltudes angd-addizions, to. the

curricula-in legal educationy will: undoubtedly propel the...
s L5 el -1-£a—ID;.JDe:..;_..
hoped that  this occurs because-the signs.are. definitely out

legal profe351onﬁinto,newpareaSMOfract1V1tyr§

that the professien+is goingitorlose atzleaStits monopely in

the volume work hﬁi&huhaszforuigngaanvidedthe;greamg@artmof its .
income. If .one examinessther areas. dnrwhich-until new fhe '
crdinary member - of~the: communityshas usedwarlawyersy- they. would
tend to-contract tortherfollowing:mrreabréstdtestransactions,
especially the-purchase of. a.block afrland:oen: home;:-matrimenial
disputes (especially divorce); drawing a will and administering

an estate;sl Sreo e anmmen moampese e a7 3

.

In scme parts of Australia only lawyers are permitted
to prepare for reward documents for lahd conveyanecing, prcbate
administration and the like. Estimates vary but i1t seems a
fair assumption that work of this kind produces about 60% of
the income of lawyers in the Eastern States.sl Neither in
Western Australiz nor South Australia do lawyers enjoy a monopoly
of this work. Consequently, in South Australia lawyers share
only 20% of the conveyancing work, the remainder being carriéd
on by registered "landbrokers". Lawyers tend to be utilised
where -the transaction is large, associated with other dealingsor
if personal'factors are involved. The scale of charges for
landbrokers, with whom lawyers must compete, in South Australia,
are well belcow those levied by lawyers in the Eastern States.

On a purchase of a house of $40,000 the comparative fees are
S.A. §1u6 V. $485
W.A.  $128 N.S.W. $351
Q. 5364




Thépe may, of course, -be.cther reLevént‘marketﬂfacfors.. Fort?
Vfﬁbusand dollars purchases a good proﬁerty~in Adelaide but a -
”Géfy-modest one indeed in Sydney. - Thé land:market is more
vigorous in the Eastern States:&nd the communities marginally
Vﬁé;e-prosperous. The ‘difference is still significant. It
_gdnnot be scoffed-awayiimThéreuis-no use- hiding the fact that
 _ﬁaﬁy conveyancing transactions are de facto .performed from . -
{firSt to last by trained typists. This automaticity is

1ikely to 1ncrea5€ rather tharn- dlmlnlsh with the growing spread
fof the Torrens Systemy thé ‘uge. of comnuterlsatlcn and- the
i;rdevelopmeng of lnsurance‘schemes to protect aga;nst loss. I
think 1t-very.11kely that.lawyens will lose:their morfopoly on
“land conveyancing-and that- this partoof “thelir practice wilk
severely contract to-roughly-the proportions ofdﬁoufH~Australia:
Ciearlyrthe:losswof“suchﬁuolume'wbrkwwill'have—m&rkad:implications
"'fbr thevfutureﬁabtiuityaand;incomq“levels¢¢f'Ihe-préfESSion;

- s e Taem Ay e
e P T AR o 1

- Thatis not-allomeIn ther-Family-Law area:significant
changes have :commenced:r :The:object ofithe Family Eaw-det is to
.reduce to an~absoluteaminimum&thaaimpedimentsiiﬁmthe:way of
d;ssoluulon:afcmarrlageamrtThe greatrinerease irstheidivorce ...
prate and in the numbers awaiting divorce, demonstrate the
éf-,ct;veness of -the Act in securing this object. Simplificatien

of the law reduces the need forf’"laWyering"-E2

It makes
possible the "do-it-yourself" kit which has enjoyed some
success in-the Fzamily Law area already and is likely to expand
rapidly into other activities-including real estate, probate,

appearances before proliferating tribunals and so on. 83

If one turns from the work traditionally done by
solicitors, to the work of advocates, it must be admitted that
the "evil hour" was averted when the Fational éompgnsation Bill
was forestalled. However, even in recent weeks the Oppositien
has reintroduced the National COmpensatzon and Rehabilitation
Bi1l 1977.°" The Government has made it plain that the issue-
is not dead but that discussions are being had with the States
with z view to procuring a "mational compensation policy"

- A Royal Commission is looking into the matter in England, a
Board of Inquiry under Sir John Minogue is examining the no-fault



motor vehicle accident compensation scheme in Victorias - It
would be a bold man who predicted that compensaticn litigation.
would survive in.its present form to the end of the century.
It is a labourAintensive,wcostly;andfﬁnsatisfactony:machinery
"which impedes-reform of . the substantive law.. I have ‘iittle
déubt, for my own part, that govermments of both political
pe;suasions will move graduzlly tdéward a social services-type
solution in which the role of the advocate will be severely
:circumgcribea. Similar prédict%oné are made in the United
'States66 although-there. the<leap.to sbcial security;is likély
ro pause for agiimE”gt the stop of "no-fault-:liability". -

Alternatives. ~=If -these-predictions-comé: true, . the -
legal professionis in the midst of:a period: of radicgl change
in'%ts-work patterns. - The~bulk work presently.producing . the

. great_pfoportio@‘cf;its.incomg:will,fa&l:éwayfor:be;Substantially
performed by other interests. 'Bankgg,insurance:companies, '
trust companies; real estaterbrokersy.debt.coliectors..andé lay -

-advocates-Will make marked: inroads into.the-activities of the
-legal professionmEZ:fwhat will: happen to  the lawyers released
by such developménts?;uwill;ihére:bevwork.for them?Z:. -

I am an aprimist. I believe that: we can already see
the way of the future. Legal aid will redress the bias of
lawyers as"proteétors of the propertied class“58 and direct - -
increasing numbers into "publie interest” areas. The common
law has been a poor protector of the envirenment. Legislatien,
particularly armed with changes in the laws governing standing 70
(a2 matter currently before the Law Reform Commission) will '
ensure that lawyers. of the future beéome involved in national
resources litigation. Likewise, I prediet, those concerned with
consumer interests, pPerhaps armed with a faciiity of class acticgns
(also a matter before the Law Reform Commissicn) will look '
increasingl} to the legal profession to advance their arguments.
Specizl groups, Aboriginals, ethnic communities and
reform groups will lock to lawyers in this. country te perform
the reforming work in courtrooms done by the eivil liberties and

coloured people's organisations 'in the United States. We shculd




It is preierable that

-social disputes and,ten51ons should be resolved in courtrOOms

rather than, elsewhere:; ObVlOUSly changes of this. klnd wlll raise

'to ge beyond. mere.articulatlon of thelr clients' causes. _Is
: 1t necessary. for the Jlawyer. :to, .advise cllents about lobbying,
polltlcal and media contacts and .80, on’ How far should the..:

1
lawyer have to.adopt.a.passive .tservice'.role? [ .. .-

_Thls is already the trend
. in the United-Siates... I think.we.will.see.,lncreasing numbers

the expense of prlvate practice“r

owking—an the - soc1al.wel£are ;area, Jusing. skills of negotiation,

'advlce and nenipulation oﬁ . ggvernment nachlnery rather than.

.;J31If the. Amerlcanuexperlence,FTf

Lhe adversary-skills of

.LS any guilde we Will probably see an _increase in so~called
"nreapaid" 1egal servxces.l{WAAlthough ~this. hasﬂoeed challenged
.:our lees Dbefore .the, SupremerCourt oﬁ,thewUnited States the. '
Bar has-foug:times be%&a{‘.@gﬂﬁg‘?—'g‘%_9@-.?‘{?&%“1;‘[:-:3-1_3..;E‘:S.-::g%ff-'.‘:‘?‘-‘lt to
see ghe future.of-legal,aid...However.one of. the prime problems
which the private professionlﬁill'have to grapple.with is the
extent to which the middle income:earner,.unable himself to
afford access to the law and disqualified f“om assistance by

legal aid schemes, is left in a dlsadvantageous posiftion short
T4 .

of true equality before the law.

Australian studies plainly show the utility of legal
representation before the courts. Although I prediet a growing
‘number of lay advocates, I have no doubt that legal aid will
ensure that an increasing number of persons are fairly )
fepresented, especialiy in eriminal matters. Given the intensive
training at a high level which the profession requires, the
re-alignmeni of the profession from routine conveyancing inte
assisting the resolution of the real disputes of our society .
is nothing less than a precondition of survival, Retreat
behind monopoly walls to overpriced routine work is the kind
of "feather-bedding" which members of the legal profession would

be the firs+t to condemn in other occupations, and rightly so.
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ME*UODS -
The - use of labour sav1ng equ1pment ‘has begun" 1n the

legal profe3510n but 1n this~ country as in the’ Unlted States,

it has a long way to go to catch up ‘to bu51ness.75 The use

of computers, partlcularly for office management and the . -
retrieval of legal 1nformatlon76 has only ]ust comnenced There =
is no &vidence yvet about whether photocoolers and like eou;pment )

havé been used to reduce the cost of dellvering serv1ces to
the communlty, alThough 1t ‘seems doubtful £6 ‘me that 1t has.

TR e -

can*take fﬁe professlon 1nto the computer age They must 30'-
battie with the conservatlsm of lawyers, planted‘by thelr
background and fed by the very Nature Tof the;r pro;e5510n There . -

does  not’ yet seem to be abroad the conv;ctlon that fhe
profe5510n must use to the full costs- saﬁlﬁg dev1ces, not only -

i

machlnery but paralegal personnel In the'court% Structure:

we see the beglnnang o; the movement in the appo;ntmen{ of

P e g T g oy 2t PR B

cour;-adm;nlsrrators and suggestlons for a natlonal judlc1&l

P T LN Y SR L)

TT ‘
adnlnlstratlon..mi I hope that after the DresenL econonlc urough

& T [T

"is passed, sufflc*ent funds will be made avallable to take

further theMullln Commi%teé%s lhhﬁlry 1&%5 the computer*satlon .-
cof legal data. No system lends itself more readlxy to comDUter
rétrieval than the common law system. In a relat;vely gmall

legal community, the provision of computer terminals would

alsc assist in the movement towards uniformity of laws in

. . 78
appropriate areas.

ETHICS AND DISCIPLINE
New Ethies. I fully realise that any discussion of

ethical standards in the law distresses many lawyers. Why
should this be so? One recent artic¢le in the United States
suggests an answer

"They view a challenge to their ethics as
equivalent to a challenge to their honesty
and believe that, in the final analysis,
ethical judgments involve highly personal,
even semi-religious decisions as tc what
is right and wrong". 79




vents, nhowever, will force a.reconsideraticn. of lawyers'.

' ethics. In the first place, it is.hardly likely, in 4
‘comnunle learning-to live with. the.Trade Prastices Act and -
re there are strlngent limits on monopolisation, prohlbltxons
,qngrgsale price maintenancer and general dlscouragamaqtrqf
-énti—compgtitive‘activit&,ithét:the:lggal professicn will
;eﬁéfge unscathed whilst others are submitted to legal -discipline.
.The debate about the, ;appointment and.privileges of Queen's.
kCounsel is not confined to this country. 80 In Canada-the
xc01nage has been debased 1in; some papt;;-leadingfio_a:cail for
7Labélitipn,of the titlé, aé,misleading. More, kmportant, it -
'éééms To me, thap matters of title are matters of. substance.
:The ﬁules that” require, as a matuer of. ethlcs, the presence -.. ..
of Junior Counsel and. the. 50'called "two-thlrds” rule.for the
J_:ees of Junicr Counsel plainly: require. rev131on, if not--
'fjabolltlon..u$h§§g99999%1g§?§9q.%erge:s-Comm1551on in.England

has struck down}thé twb-éounsel rule.g} ~ I predict.a. similar

fate.in this country. Even if. a ‘separidte; Bar SUerVES, a5

'ééens to.me likely;- it should survive -on - ihe 5erv1ceg\prov1ded

and not arLlfLCLally fixed mlnlmum ;ees. L p”z .

. Allled to thlS is the debate about lawyers' advertlslqg.
Mcdesty, gent lemanly_gpn@ugt_and_thg_theory of equal professional

skill proscribe advertising by lawyers. But should this_be

507 Some evidance suggests that when profe551onal people are
permitted to advertlse, the cost of services provided falls.

It was so in the case of optometrists in the United States.82
The absolute prohibition on professional advertising would appear
to be in its last days. This is a universal debate embracing

the English profession,a3 the United States profession and the

profession in Australia.

The Law Foundation's survey certainly appears tec
indicate that many people believe that lawyers are specialised
but deo not know how to go about finding a person with the
aporopriate specialty. In England, the Monopolies Commission
recommended, putting it generally, that solicitors should be
free to advertise as they wished, inecluding publicly, conéerning

their specialties, fees and speed of service. The only proviso



was .that the advertisements should not "claim superiority in
any respect” over other solicitors nor contzin "inaccuracies
or.misleading qtatement§?385§h§ Commission did propose a
power in the Law Society to prohibit advertising "likely to : 'h:
bring the professicn into disrepute"._ Certainly-this ruling

-heralds a change which I believe we are likely to see in o

this country.

"Associated with advertising is the question of personal

publicity. One author at least believes.that the.limits on-

lawyers' spéaking out have tended_to. suppress the.role which
X ) g5

they might play as representatives of non-propertied, interests.
Without embracing that view entirely,.and.without.exaggerating
the limits imposed on lawyers, it must be acknowledged that - -
.fhe widespread advent of legal aid does;raise;a;critical question
about the laqurg'ﬂinyolvemengzinTthqhajfaips:gf,h;siclieﬁt.
Will it be enough tp take a passive role? -To what extent
should lawyers helping the poor, the Aboriginals or-otheér
diﬁadvantaged groups stick strietly to preparing documents and
-arguing cases dispassicnately in court? Some authors
sincéreiy feel that this view of legal ethics_is one designed
" by propertied interests tc uphold the status guo in-the
distribution of wealth in ouf community. For good or: ill, I
believe tﬁat we will see the distant, dispassionate, remcte
role of the lawyer give way to a mozne active involvement in
the client's affairs. It realliy seems the inevitable
consequence of providing funded legal assistance to disadvantaged
groups whose litigation sometimes may transcend the parties
to a particular case. Clearly there are limits. The adversary
system is partiecularly exposed to the potential for abusa.85
As more and more non-lawyers gain access as advocates to
tribunals and courts, the issue will be starkly posed. Lawyers,
who are trained to be conscious of their duty to the court
and to the Bystem of the administration of justice and who
are subject to discipline for breach, may feel it unfair thet-
lay adveocates, who db not feel bound by the same rules, are

not subject to the same discipline.




'Lpfd‘Denning has Fately
suggested that it is time that 'we started to think about

contlngency fees for lawyers. He explalned the syshem thus :

SO 5 _-e“"i J{‘ui“ canrl

T of_thls ;

method 0;-fundlnghllt1gatmon,”

bggq.regarde

ago 88 Theureference heforq~the Law'Reform Comm155lonwrelat1ng

< e eyl

One ofwthJ prlnclpél

.v._,._...___..._. . r el

cur cost I‘U-—ES

Tsharlng_was assqglatad w1th"the

distance from his cllent and hl

much TLtlgatlcn 1s alrﬂady conducted on a senl-speculatlve
bagdis. .The 1ntroductlon of ccntlncency fees, openly negotlaued
might regularise this conduct and at the same time open court

doors for the resolution of serious disputes.

iseipline. In all parts of the common law worlid
radidal changes are occurring in the machinery for and rules
of disecipline of the legal profession. In England a Lay
Observer has been ap?ointed to represent community interest in
internal disciplinary procedures of the Law Sbciety.Bg A
similar provision has now been introduced in Scotland.90 A
lLaw Reform, Committee in New Zealand has proposed a similar
system there.9l The matter is now before the New South Wales
Law Reform Cemmission but meanwhile, in Victoria,changes have
been . introduced, in advance of legislation, in controls over
disciplinary procedure. One change is that the hearing of

charges against lawyers is now conducted in the open. °2



Perhaps the most importantudévelopmenfs are occurring
in Canada. In British Columbia a Cam?erency Eil; has been
introduced to allow discipline of lawyers_ who ~are found .
lncompetent.g In my view the moves %o open up, disciplinary
p“oceedlngs, tu infuse an independent element in them ananto
expand the doncept of p“ofe551onal mlsconduct tc include
incompetency and negleckqvwould go & leng way towards meeting
thHe numercus complainté‘v01ced aboutithe legal profegsion in
the Law Fouﬁdation'é survey. Delay,.indifference to the.client,

g‘5'5-"-}9.-‘.':.E:1:—-:I.nc'.or_npe‘t:e.ancea

-lack of sensitivity to his- problem-and -ondEdl"
.  represent the'major problems for-ethics and diseipline.
- Although, unhappily,  f£raud &nd default hif the headlines, it
-is the less pubTidised hitman failings that I hive Tentiored
that poison tﬁtﬁf@lﬁtiénships-betWeéﬁ“the'iégai‘profeésicn and

the community. Retrainingy including compulsory’ retralnlng of
judges, seems scarcely avoidable at & timé when He -law and
“legal machinery are changing so‘rapidiy I realfse that this
proposal,_;ecently made in’ the” Unlted Klngdom, at;racted almost

unanimous- 0Dp0$1t10n From “the" judlc;&ry fi axpect there wouldf

te similar opp051t10h f}om the prof6551on. But the days are

gone when we can reély’ upon ] cert;flcate of competency in the .
law to -endure a lifetime. Nor can wé be sure that the holder -
of that certificate will aésiduouély read legal mdterial so

that he can adequately serve the community. .I entertain little
doubt that in the 2lst century those entitled to call themselves
lawyers will be required constantly to renew their skills and

not merely their practising certificates.

CCNCLUSIONS

If this sounds like a prescription for radical changé,
it is net. The adversafy system will survive. Come 10 o'cleck,
somebody will have to rise to speak for the client. Government
service and legal aid will surely expand. But with reasonable
prospects of continuing general prosperity, I predict that
the legal profession will continue to enjoy a significantly -
affluent future. Its taskswill change. The present bulk
business will b2 replaced by new work that is more relevant teo
modern times. Legal education will become more diverse. The

profession will openly embrace speciazlisation as its mcde of




quanisation. The anti-competitive rules will wither... There
ill be greater'openﬁESS and accountability to the.community.
‘ihe challenge before us is. one of relevancy. Those who know
“the history of the profession, .stretching as it dees, . in our
civilisation, over nearly gight . centuries, wilifhavg ne doubt

that it #ill answer the challenge. . =« . --
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