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Let 1t beisald at the outset that this is not the
traditional way of formulat;ng laws in this country, particularly
vpon controversial subjects; such as'thése contained in the
Bill Tor reasons that are bound in hlstory, the nature of
responsmble government and the attitudes of politicians ‘and
public sepvants in days gone by, opportunltles such as the
one we have today have been relatively few and far between. To
avoid embarrassment to a government and the rancour of public
debate, the old way of doing things-has been to prepare
legislation in relative secrecy and to seéure its~passage.

with 2 minimum of delay and a2 minimum of fuss.

Consistent with the principles of open government, of
access to information and the increasing literacy and education
levels in the Australian community, a new method is now being
tried. It is the method of public participation in lawmaking.
However, we must prove that we are worthy of this experiment.

It is an experiment which lies at the heart of the technique of




the Law Reform Commission. It is therefore one to which the
Commission and I attach much importance. "Nothing is surér .
than that,-if we &busé tHe Bpportunity afid tubh public debate
into an unseemly brawl,. governments and public servants will
plainly be tempted tdﬂggfféa%ufdkthé'seéﬁrity whicn the seeret
preparation of leg;slation affords.

Associated with this point, whlch is almply a call

for rational debate, is an appeal for specificity and an
avoidanee by: protagonists and antagonists zlike of vague
general ties which have all too frecuently marred the debate
on hunan rights in Australia.

‘The Attorney- General acknowledgea--as do I, that
erime is too rife in our communlty to impair the basic efficiency
nf our polire, HNeither the AtTorney~Geagra1, nor the Law
Reform.Commission of which I am Chairmaﬁ; would lend their names’
to a measure which set 65% to asSisf'criminals and frustrate
the police. The aim Of the BlIl is to strlke a fair balance
between the needs of the law enforcement qgenClns of our soc1ety
to uphold the cpriminal law, on the one hand and the rights of
an -accused person, ungder susp1c1on, on the other. The Bill
is not written on a blank page. It has‘as its background a
number of fundamental pr1nc1ples of ourtcriminal justice system
and worldwide movements which have galned momentum in recent
years to translate vague, general expressions about the human
rights to be expecte& in a civilised community into specific
and clear laws, which are availlable to the persons subject to

themn.

The Value of a single Act, available to all. At the moment,

no equivalent legislation, collecting in the one Act rights

and duties of police and citizen is available in Australia. On
the contrary, the rules are to be found in a jumble of statutes,
decisioﬁs of the courts, Rules which English judges laid down

50 years ago for the conduct of police and Police Commissioners!
Orders and instructions, some of which are not even available
on the request of citizens. There are, I suggest, unarguable

advantages for police and citizens in the administration of




: justice, that favour' collecting the basie rules to be observed
in -the crimipal investigation procedure, in the one legislative

measure. I doubt that anyone -will-dispute this, The .question

is in appropriate terms. Does it, as it sets. out to do, .strike
a fair balance "between the community's needs for effective
law-enforcement and the need to preserve and respect basic

human rights? That is the question before us_today.

The Undisturbed Basic Rules of.OprfCriminal Justice. -I said
that the page upon which the Bill is wfitfgq;;s}npt$bléqg. on
the contrary, some fairly fundamental rules are.long established
and are, substantially, preserved or relfected in the Bill. OCOur
system of criminal. justice, based upon.gettling disputes in
an.open trial, normally requires the accused ﬁg;progg.pothing.
The burden.of pFOOf'is:normally.exciusiuelyjﬁpon tﬁp Crown.

- The.Accused is entitled to. be-acquitted, if a-reasonable doubt
éxists,concerningfhisﬁipnocengqﬁﬁﬁggﬁiﬁigqﬁgtled;;p,remqin
s%lent and to require-the strictest . proof of his guilt by the

prosecuting. avthorities. - . .. . iiia oo ol

These rules_dpﬁngtaaogmcgupse,.mgke_ﬁherlot of the
police or prosecuting authorities easy.. Inevitably, they

result in the occasional. failure tc prosecute guilty men or

the discharge or acquittalidf sucﬁjmen.r Ler.thgreibe no doubt
that the rules are extremely burdensome upon busy police and
prosecuting'aufhorities, who are faced with an increase in crime

and growing sophistication on the part of criminzls. The rules

However, they are rules which have secured the special balance
which exists between authority and the individual in English-
speaking, common law countries. Although an English Committee
proposed the abolitidn cf the right of accused persens to
silence when accused by the police, the outery that followed
‘this proposal showed clearly the support which exists for
keeping the rules of criminmal investigation and the criminal
trial heavily weighted in favour of the innocence of the accused.
When the Australian law Reform Commission conducted its inquiry

into a new code of criminal investigation, we were frankly

vig therafore whether the Bill before the Commonwealth Parliament

' no doubt lead to frustration, disappointment and even bitterness.



surprised that serious‘argumenfs for abolishing the right to
silence were rarely pressedupon- Uss- Even'police—authorfties
seemed ‘content -to live by these  fundamental rules. We were_.
not in thesé circumstances prepared. tc suggest the alteration
of this basic right. Neither does the Bill. 8o long as
gUilt or innocence is tried before a jury in an adversary
setting it will be:difficultg so it seems to me, to interfere

in this fundamental of our criminal jurisprudence.

Inescapability of Seme. Controversy. : But. even. given agreement

-on-fundamental- rules;. it is irevitable (and we must recognise it)

that a Bill.'such: as ‘the Criminal Investigation :Bill 7977 which
seekS'tb'Speil”out:and'modernise various aspects of the
criminal ‘investigation process is bound tﬁ;be,controversial.
Change.pfrﬁhy'kind;~but particularly change. in. the sensitive
relationship that i here in questdion, . is-.inevitably
uncenfortable.- It’is:thEPefore=not-to Beﬁexpected that
legislation of-this kind -will command instant,. universal
dpprobation. Because it 'is- necessarily detailed and introduces
some new conecepts and methods, it 1s entirely understandable.
that it should be greeted with suépicion. The task of the
refoérmer is not suppesed te be easy. Rare- indeed will be an
impoprtant reform that enlists universzl praise. Though
disdppointed, I was therefore not surprised to see-a report .
that the Police Commissioners of tﬁe south Pacific region,
meeting recently, called on the goverament not to proceed with
the Bill.

But just as. "change for change's sake™ must be
resisted by reformers, so "opposition for cpposition's sake"
must équally be resisted. Proposals for reform must be weighed
on their merits. Because they are complicated, difficult,
technical and different, preoposing new ways of doing settled
tasks, does not of itself justify oppositon, given the background
of this Bill and its terms. Reasons, indeed specific redsons,

must be advanced.

Police Commissioners’ Criticisms. Neither the Police

Commissioners ner, I would suggest, former Commissioner Whitrod




‘in his Monday Conference have eéver .spelt oit the specific
proposals - to which theyiobject in:the Criminal--Investigation
Bil1l. The Commissioners contented-themselves with general
‘statements alluding to the faect that the Bill was- based upon

a report of the Law Reform -Commissicn. The Commissdion was
described as a body with a "preponderance of academic lawyers'.
“.can I ‘'suggest that this Semimar should:-pitch its arguments at

z much higher—fevel. - The contention -happened-to-be false.

T But even if it wére true, it is an insult to the Australiah
community and-te the:nged,  if“nothing-else-fo modernise .the’
law, to 'resért to- arguméntsiofithis:kind. If ‘faults there are
in the -Biil, %he Attorney=@General has Invited criticism. But
“the criticism shouldibe*spédifib-anﬁipdi—vague-generalities.

It should relate t&the ‘proposals contiined - -in the Bill and
avoid personalitigs. I suggést that we should ‘try; tdday, to
nome to grips with the actualprovisions of the 'Bill. Although
it is bésed upon the ‘réport ofthe Law Reform Commission, there
have-been significant*and~detailed:amendmentss -The most
important- of; thése-has keen:the+adoepiion-by-the government

of theuviewfbf one..Commissioner, -Mrs Juétige:Brennan,vconcerning
police.powers:oﬁ’inﬁeﬁrqgatioq:hgzheamajority?oflfﬁe C;mmission,
subject to:vefy-strict*pfokections,-was-inclined to permit
police a right of interregation. . g for a strictly
limited period. The viéw adopted by the. government and
reflected in the Bill does not follow this recommendation.
Instead, it adeopts nothing more nor less than the approach of
the Judges' Rules which are currently observed throughout
Ausiralia and have been observed in most British Commonwealth
céuntries since at least the 1920s. The failure of the Bill

to provide for a right of police interrogation is the major
specific critieism. which has been voiced by“ﬁr. Whitroed,
former Commissioner of the Queensland Police. Reference has
been made by Mr. Whitrod fo the Mitchell Committee's proposal
that police should have a right of interrogation :for two hours.
The majority of the Ausiralian Law Referm Commission proposed

a basic right, subject to the guarantees and protections 1

have mentioned for four hours. The Thomson Report in Sceotland
proposes, with like protections, a six hour period for police
in%errogation. This Bill'provides no novel right of detention

such as this. Instead it would enact the well-established




current approach spédt out in the: Judges! Rules.

Although the: government:-has:not:-adopted the-view, if
is important to put police criticism-in perspective. By
opting for the minority point .of view and the ﬁudges{ Ru1es
the Bill simply opté for the.present constrainis which are
imposed by law updnrthe-police. .Eismayubé'affair criticism that
an opportunity has been-lost to facilitate the work of .police.
however it. is not a fair criticism that,. by adopting the approach
of - the-Judges' Rules; the: Bill has positively hindered police.
Férlmore‘than-half‘a.century,”thenpdliceghave shown in this
courtry as-in. Britain:that they=can .perform: their daily_tasks-
r,avi.‘tl'lzl'.'rx"‘i:he.c':'on‘-s1:rair1tsi’m.;p_c'se'dby-i‘.th'e:'Ju_legf-‘-'s'r Rules. Those Rules
were"designedxtOurecognise\the:civickéutyaoﬁ.all‘citizéhs to
asSist police but also  the special:disadvantage wﬁich,an
accused person suffers when under:thercompulsion of police.’
‘There are no doubt many in Australian:society who sympathise
with the predicament..of:the police: having:<to . "muddle along"
with "voluntary ce-operation.or.securing- "assistance with
their inquipies"tgrﬂeven‘usinggholding;charges. Butr an equal
number- are: no doubt concerned to:avoid:a policé-pdwer to "detain
for questioning” whiéh may be or become oppressive and could
alter the delicate balance between the rights of the-eitizen
and the éxercise of executive power in cur community. The
Bill reflects this last concern. In this respect, I repeat the
fundamental provisions of the Bill. governing the relations of the
police and a suspect do net alter the present law or the
procedures that are observed by police throughout Australia.

Summing Up : Getting This Debate into Context. Can I sum up

the points made so far whichk should, I suggest, govern our
approach to the debate today?

1. We should endeavour to debate this Bill in a
rztional and practical way, showing that
Australians can respond to the novel opportunity
which the Commonwealth Parliazment-and- the
Attorney-General, Mr. Ellicott, have given us to
assist in reforming this area of the law.

2. We should aveoid, I suggest, personalities,

vagaries and generalities and address




ourselves to the specifies of the Bill.

Anything else will be of Iittle help to

our legisglitors  who have, after d117 to" ™
pass upon the measure which is before
them, one -way or another. co I

3. .0f course, in a measure “such as this, it
is inevitable and healthy that there -
should be differehCes’of"oﬁinioﬁ?'“Ih*a
democracy, anything else would be surprising
indeed. Our task’ today should Bé +o ~ @ T
ascertain the dlfferences=and teEt théﬁ”“"
agalnst the Attorney General‘s Ytated™
ob]ectlve. Thls is “to .strike &°fiir ‘balance
between the’ communlty s reedfor effective -

law- enforcement and the need to preserve

L I e ety e

‘countny -
- e ThemB111~Sbould5ﬁbfibéuéééﬁﬁﬁﬁﬂiSélaﬁibn:

Tt Y& part-of e déries’ of feasires by Which

‘“thé"CommonWeéI%hﬁPafIiéﬁéﬁ%*ié”eﬁaéEVGuviﬁg-=
“Atg-provide modEPRVIaws: whlch‘rEQOgnxSEAand‘
uphold the citizens?! rlghts 1n Kustralia.
This is an international moVement and is
reflected in the creation of Ombudsmen, the
'Administrdtive Appeals Tribunal, the
provision of laws to protect privacy, allow
for freedom of information and so on.

5. Most of us will igree,'I would suggest, that
it is better that laws on such an important
matter shouid be found in a readily available
statutery code paséed by an Australian
Pariiament rather than that Scattered
throughout a variety of generally inaccessible

- documents. Rules will undoubtedly exist to
govern the criminal investigation process.
These rules are critical for the rights of
citizens, Consistent with the international
and national movement to spell out human

rights in specific terms, the step to collect




'them 1n the one Bill is surely a step in

the rlght dlrectloh. The questlon is
therefore whether th;e:B;ll is the rzght,

8411, and if not, how it can be improved.

To shelve thls Blll and Jto do nothing about :
the pProcess of crlmlnal 1nvestlgatlon

leaving tHings as they are, w1ll be to

_make a speclflc dec1510n. Inveﬂtlons

of solence and technology have been

developed : the tape recorder, vadeotepe‘

and cameras, telephones and .50 ©on, whlch

are presently not used 1n .our crlmlnal
1nvesL1gatlon process, as they mlght Le.
If we .are to re]eot lncorporatlng these
into cur. laws,. 1t 15 de51rable that thls
rejectlon should be a. p051t1ve deelslon and
not simply the result of .indolence, apathy

or a- fear to, face up.t

d‘uuestlons.h

This Bill does lnvolve fac1ng up to hard )
questlons., Any reform ls uncomfortable, but
if we do nothlhg, our laws wzll 51mply slip
behlnd._ The law and reallty wlll grow further ’
apart. Parllaments are unllkely-to allow
this'to happen. " .
The Bili's terms are what are vital in the
debate. In terms the.Bill leaves basically

undisturbed the Judges' Ruleg that have governed

.police contact with suspects for half a century

at least. A more radical proposal for a right
of interrogation was not accepted. The
alterations apd reform proposed (though very
important) do not-alter theAcritical rule
governing pelice relaticons with the accused. I
do not believe that this point can be made too
often. The changes proposed must be kept in -

this perspective.




HISTORY OF THE' BILG- t-= - = - i
The Reference to-the Commission. - Having propesed the spirit

in which we should examine tha Bill; 4t is worth pausing for
--a--moment to.outline briefly the way the Bill originated. I
tay this because the only cther criticism voiced by the

. Commissioners of Police was to the effect that the Commission
failed "to give sufficient weight.to-the"views of pblice,
magistrates, judggs:and-other cohcefned persgns“} This is

not a fair statement. - - - -~

In 1975:the;Commenwealth Government decided to
amalgamate the:Commonwealth's law. enforcement .agencies into a
single police force,-to.-be*known as "the’ Australia Police"

A Bill for that punpdse.was: introduced 1nto the Commonwesalth
Parliament in November. 1875...I%t. lapsed w1th the dlssolutlon
of the Parliament® and the new government- dec1ded not to

proceed with-the proposed. amalgamatlon. D aee -

The Attorney General,,ln May- 1975 con51dered that

. an attempt should be made: contemporaneOUS with: the- amalganatlon,
- to establish a newy: modern. -eode, to~govern crlmanal 1nvestlgatlon
by the new pollce fonce. Terms’ of- Reference were drawn for

the Commissicn and thééé’ihbluded?refeﬁénce-to thé commitment

of the ‘government to -"bring Australian law and,practiée into
conformity with the -standards laié down in the International
Covenant on Civil and Political Rights. This Covenant, which
Australia has signed but not yet subscribed to, contqins a
number of articles relevant to the c¢riminal investigétion
process. Many of them are cutlined by Mr. Ellicott in his
Second Reading Speech. I will not repeat them here.

Expert Consultants to Assist the Commission. The Commission,

unlike so many other government ccmmittees and inquiries was
given a strict timetable. Accordingly, because it was then

in its infancy and unable to look exclusively to its own staff,
it .sought out acknowledged experts from all parts of Australia
with special knowledge in particular areas of the law and
practice relevant to the reference. The Atforney-General

appointed fourteen Consultants. One of them was a judge;



dnother, an eminent Queen's Counsel. Others were barrigxers,
solicitors, Ppolice and academic lawyers: One police conéultént,
was a Chief Superiitendent of the South Australia Police (Chief
Superintendent J.B. Giles, G.M., B.E.M., Q.P.M.) Another
police consultant, now Chief Superintendent R. Farmer; Q.P.M.,
is now the Principal of the Australian Police College. 1In
addition to these éohsultanfs, offiters were dppointed by the
Attorney—Géneral's'Departmenf and the then Department of

Police and Customs. At all eritical meetings when the
Commissioners were considering the hard decisions that had to
be made, officers were present both of "Police ard Customs, who
were able specifically to put before the Commissicn the police
point‘of view. 0f course, this view @as not always accercted.
Nor were fﬁé'opinions‘of the consultants always accepted. But
the policé and otHér viewpoints were carefully scrutinised and
weighed. I have not heawd ong eriticism from police quarters
about the Commission's report om Aleokol, Drugs and Driving
which proposed new breathalyzer laws for the Australian Capital
Tébritof}. ghe:Bili Eased“ﬁpbn that repert passed ‘into law
this very wé;k;‘-ltnwill assiSt police to tackle in a new way
. the probiém“bf drinking “driving. The Commissidners who wrote
that fépd%%’weré} with one exception, precisely the same
Commissioners who Signed the Criminal Investigation report.

I say these things‘because the only significant criticism veoiced
by the Police Cohmiséioners‘ meeting'related'to the composition
and methods of the Commission. These are. therefore the only

criticisms which I can answer, ags I believe I should.

Public Sittings in all Parts of Australia. The Commission sat

in all parts of Australia to receive public submissions on its
termsz of reference. In a number of centres it had the benefit
of comments by civil liberties associatiens, senior officers

of State Police Forces, police associations, ordinary policemen

and members of the public.

Favourable Reaction to the Report. Detailed consultations took
place with the 0ffice of Parliamentary Counsel in the
preparation of draft legislation to implement the Commission's

report. The report was delivered to the Attorney-General, as




:‘rgquired, on 5 September 1%975. It was printed and tabled in

- Parliament in November 1975.---It-was.styled .an."Interim Report™
. precisely to permit still further comment and-eriticism of.
Lits proposals. In Australia, the response of.the media was
Afavourabie at the time of the presentation.cf the-report. The
response of the Australian Law Journgl was also favourable.
Special attention was drawn to the:Commission's efforts by

. public sittings and otherwise to. "discern.and determine the
reads and. interest of the community aﬁd.of comnupd ty minocrities®
The Law Journal pocinted. out that

"Quite a number of: these -réforms would be-

of value to.the extent- that, if adopted,

they would save time-and money; enable

police officers to coencentrate. on..coping ..

with more Serious_crimes»and.iﬂcpease;vesgect

for the law and for-the-members of-the-police - - - -
force. A number of “the .proposed .reforms - -

“have. already workéd well in overseas. ——
]uFlSdlCthDS, ‘and -have, stood -the -test: of e

practical experlence o el e e T :

In the Unlted Klngdom, -the; edltor of,, the Crzmtnal Law Review, ..
- Professor A.J.:Ashwerth, commended the Commissien's attempt
"fo restore the law to its proper functions in this field by
constructing a workable legal. framework.for criminal invest-
igation". Professor Ashworth conéiuded his reviéw in these
terms : .

“"Over the details of the proposals ... people

will inevitably dispute. About the need: to

take duties and liberties seriously, however,

there can be no dispute. This is the meaning

of the principle that written rules.and actual
practice should correspond. A legal system

‘which proclaims rules which it s not prepared

to uphold is indulging in a dangercus form of
hypocrisy. Thus, once .an accepted framework ;
for eriminal investigation is settled, it must

be reinforced by safeguards and sanctions.

In the front line should be the safeguards

designed to ensure that individuals are



‘notified of their liberties, are given the
facilities to eXercise them, and are not .
disadvantaged by any departyre, from- the.. .. .
procedure. . In reserve, should.be the_sanctiog$,
designéd to ensure that when breaches do .occur,

they  are properly-and‘effegtively‘ggalt with. *

FeW_peqpié can be: expected 1o welgome. increased

formalities,andnproceduresuwith enthusiasm,

especially those who. have to operate them.

Xét if this is the price for the rg@ntroduqtﬁan

of the rule of law into.criminal ﬁ@v%stigation,

then £t ought o be . paid'. . ﬁ-”fﬁmzig; )

I am'iniormed,that:thgﬁbaw‘RefprmﬁQqﬁmission's report
is. now used-in.a number of law schoels.throughout the country
as the basic text forfxeaching{the{lawgnela@ingﬂto criminal
investigation in Australia.  Indeed,..L.am fold that in some
parts of Australia, such has been the demand. for the report
that the Australidn Government. Publishing..Service has sold out.

- . . L

T6-say.the. least;.itzis-unusual. for suppliés of
reports of this kind~to be exhausted. It K inddicates the very
‘considerable interest which the'scholafly analysis and
reformist proposals of the Commissioﬂ have engendered.

Preparation of the Bill. - Before preparing the legislation

itself the government had the benefit of suggestions and ideas
from &2 number of sources, including the Department of State

and comments by police and other authorities about the
Commission's proposals. I am informed that ail of the views

and suggestions made, including those made by police, were
carefully considered. -Consultations took place between officers
of the department, Mr. Justice Brennan and myself, in crder

to achieve those modifications which were necessary to
accommodate His Honour's minority view. At the same time, the

occasion was taken to improve-and clarify the legislation.

The Criminal Investigation Bill 1%77 has therefore

gone through successive stages of publiec consuliaztion already.




It has been carefully'Scﬁutiniséd by“departmental'officers
ind re-examined by~ Parllamentary founsel's Bffice. It now
‘ comes before the Parllament the pub¥ic andthis. Seminar for
'further eritical” scrutlny.:-l'suggest*that few leglslatlve
measures in recent years’ “Yave heen 5o cirefullyy thoroughly

'snd intensively prepared. -
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THE_TERMS OF THE BILL - .. - e -
Some Cautionary General Observations. ..There are real dahgers

in trying -to -summarise legislatiqnifgspeqialiy‘legiglation
which affects the rights of .people.and the . duties of othars.
Every word in legislation qf -this.kind is vital. There is,
I am afraid, nc substitute for going back to the terms of
the Bill. - I admit that this is frightening to _many.
Necessarily Acts of Parliament,-and the Bills which precede
them, are technieal and sométimes domplicate&t The present
Bill has complicated provisions. However, its broad approach
is .-fairly clear. -I can do no more in thHe time allotted, than
to outline the Bill in general terms. As well as there
being advantages in spelling out these vital rights and duties,
and doing so in an Australian statute;‘available to all, there
is cne other advantage which the Bill enjoys. It is that it
represents a collection in ‘the one measure of relevant rules
governing warious stages in the .process of criminal investigatior
This allows a "total® approach to criminal investigation
governing +the process from the finst contaét befween the police
and a membqﬁ:of the community, to the final handing over of
an accused who ﬁés been charged with -an offenge, from the
committed arm of the Executive {represented by the pelice) to
the inde@endeht'arm of ‘government (represented by the judiciary).
Necessarily, then, this introduction must be brief,
general, somewhat superficial and selective. There simply is
no substitute fer a cliose serutiny of the Bill. Nevertheless,
tHe community is entitled to have put in general terms the
way in which it would operate. That is what I will endeavour

to do.

The Arrest Situation. One of the first efforts of the Bill is
to take the emphasisoff proceeding by way of arrest in

criminal charges and to encourage proceeding by way of summons.
The differences in Australian figures are startling. Whereas
about 18% of A.C.T. charges proceed by way of arrest (the
balance by way of summons) 31% of Commonwealth Police charges
proceed by way of arrest and 84% of Northern Territory Police

charges proceed in this way. An average State figure is 25%.




0f course, there are explanations for some at least of the
differences. But, in today's. world, it seemed to the Commission

that an_effoft'shépid;be:made;to“encqugagewpolice'Eo;proceed

by way of summons. Nopmally, with a married man and a family,

a mortgage and other ecmmitments, it is safe to proceed by
way of summons. This the Bill seeks to encourage but not

arbitrarily to require this.

It provides that arrest mdy be made after a magistrate
has issued a warrant upon which he certifies the reaéqnable
grounds that satisfy him that an arrestlis justified. kCl.B(S))
For a police officer, without a Wwarrant, to arrest a person
for an offence, the Bill requireS'thét hgfshopld believe on
reasonable,groundg‘ T R S
' (a) ‘that the person has- committed or

_ is- commitfing;*-’the-z offence;. .

i‘ () _that.arnestdis_neceésgrylto.ensure e
the.attendance of the person.before-
a court,. te prevent cbntinuatioﬂ;qrw.

. repetition of the offence.or to.
prevent:.loss or.destruction: of.: ..
evidence; and O .

(c) that he should believe on reasonable

grounds ‘that procesding py way of

summons will not effeetively do fhe

jeb (C1.9).

The Bili requires that once a person has been arrested he is

to be brought forthwith before a Magistrate. With some variation

of language, this is the present duty of every policé officer.

It is at the heart of the transfer of the accused which I have

mentioned : from the executive arm of govgrnmenf to the

judicizl.

The Bill also deals with so-called "citizen arrest".
It lays down what is surely now a sensible requirement, in the
age of crganised police forces, fhat where a citizen arrests
another he should be obliged to take the other férthwith to

a Magistrate or deliver him to the custody of a police officer.
(CE.10(3)). '
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To protect policemen who had a reasonable belief
at-the time of arrest that the person arrested was commd-tting
©  or had committed. the.offence and so on, it fs provided that-
the arrest "shall not -be taken to be,unlawfui“,if it i
subsequently appears. or s found by the court that the sther
person did not commit the c¢ffence: In other words, the
criterion is, as &t present, whether. the policeman did believe

on reascnable grounds at the time he performed-the arrést.

: There is.a provision (C1.13) +fo. 1imit the use of
force in arrest. There aremany-in.our society who believe
that- the escalation of. violence. is linked .to the use of
violence. It is therefore.provided that in arresting a person
for an offehcé,,a policeman,shall‘not'do an_act_likely.to
cause the death of that. person, or to. inflict grievous bodily
harm on him. unless he believes .on-reasonable grounds that this !
"the only way forpro%ectllifevor-prevént~seriéus injury to the
policeman himself, the accused or:some. other person. Limits
are also put upen-the archaic rule- that a:fleeing felcon can
be killed. That rule had its origin in a soclety which

. hanged felons. It is-not appropriate in a- society that has
abolished capital punishment. .0f course,-force and even lethal
force will sometimes be necessary. .But the.B¥1l reserves its
use .to cases where life or.serious bodily injury are at risk
as the alternative 1to the use of such fgree.

The Bill requires policemen at time of arrest to
inform the accused of the offence for which he is arrested.
But to prevent foolish, technical arguments arising, it is
specifically provided that it is epough for the policeman o
tell the accused the substance of the cffence (C1.14(2)). Even
this he dces not have to do if the perscn ought because of the
circumstances to know the substance of the offence or makes
it impracticable for the police officer to do sc. Again, this
is nothing more nor less than the present general obligation

of & policeman. If anything, it protects the policeman

against meritless, technical arguments.

Invegtigating Offences. The first.contact bétween a_pélicgman

P S

and a person who may be a&ble to assist him in his inquiries



about an offence; will normally reguire some form of
identification. Clause 16 provides for a reciprocal exchange
of infermation about identity. ~It imposes a dﬁty upon
. certain persons te supply their name and address. Likewise
thg pélice have to'supply their name and address to such
persens. The N.S.W. Counecil for Civil Libefties ODpOSES
this obligation. It seemed to the Commission to be a fairly
commonsense one. The right of silence can surely not go
50 fér as to prevent mere identification. Furthermore, the
obllgatlon only arises whede a pollce officer belleves ‘on ‘
reasonable grounds that ' a- person who i3 unknown £6 him may
be able to assist hlm in his™- 1nqu1r1es in connectlon with an
offence. There are many prerequisities and the Fine' for’ ‘
failure to supply identity or fofggiving'é }aisé identity is
not very great ($200). "I stress that the invasion of =
privacy seems, minimal? MoSt‘éitiﬁenS“éﬁpply this informéfion'
anyway. Foolish refusal to supply'lt, partlcularly with the
_precondltlons mentloned “sedtis a trifile’ unreal " TF the
provision were abused, 1t“could be rev1ewed A po‘lce officer
who had no reasonable Grounds for seeklng tne Tiame WOuld not
“be entitled to' get 1t” (Cl BEYLINT T AL s Lt
‘The ‘Bili then proceeds with tﬁé"dutiés which arise
when a pollce officer is 1nterv1ew1ng suspects. The Bill
spec1f1cally envisages that the pollce officer may ask Guesticns
relevant to his investigation. But the Act spells cut in terms
that the person asked questions "is not bound to answer the
question" (C1.17(2)). This is nothing more nor less than the

traditional right to silence.

Where, either before or after questions have been
asked, a perscn becomes "under restraint" (that means that the
pelice officer would not let him leave if he wished to do so}
a duty arises upon the policeman not to ask him any further
quasticns until he has told him his name and rank and giver
him ‘the standard warning that he, the suspect, is not obliged
to answer any questions asked of him. To this warning is
added the obligation to inform the suspect, who at this stage

is in & position that he cannot go free,'that he may at any



- 18 - -

time consult a lawyer or communlcate with an approprlate
relative or frlend (ci. 18)

Furthermore a duty is imposed upon a peolice officer
who decides té-charge a persen not to go 6h?with an interview
or to ask any questions uniess he has cautioned the person .
involved by handing him a document.which sets out in simﬁle
language that person's rights. These inelude that he i& no:
obliged to answer any questions, that he may communicate with

a lawyer or w1th a frlend.

The purpose of this décument (Cl.19) is to cenvey
to-the accused the rights which he enjoys as a member of the
Australian commuﬁity The hardened cfiminél knows:these
rights. The rich can scon flnd them out. t is for the
UIdlndPy citizen whd is llterate, that notlcea ‘of this kind'.
must be devmsed and supplled. Is it “reascnable that the
important rlghts whieh our socletycnerlshesshould be restricted
to the crlmlnal classes and the wealthy or hlghly educated?
Ina soc1ety of general education, is it not appropriate te
have a simple form which tells a-person in 2 predicament just
what he is entitled to do under the law of the land?

Access to Lawyers. The Bill then provides that where a suspect

who is under restiraint asks to see a lawyer, he is to be given
reasonable facilities and a reasonable opportunity to do so.
The police are required to wait until the lawyer has arrived.
But the »ill is not unreaiistic. There is no obligation to
wait for more than two hours for the arrival of a lawyer.

If it is not reasonably possible to secure a lawyer or to

secure one in that time, the police can proceed (C1.20).

The Bill recognises that many pecple do not have a
"lawyer of their choice". It therefore requires the Minister
to keep a list of lawyers who are willing to assist peoplé in
the vicinity of the particular police station. If a person
is unable to get his own lawyer or deoes not know of a lawyer,
the police duty is to supply the list. The fact that it is
for the Minister to keep the list and to conSuit professionai




associlations about it, will ensure that this provision is not
‘abused (C1.21). : : S

Communication with Friends and Relatives. .:Some people will

prefer to communicate with a relative or friend. In these
circumstances the police are required to allow such
communication unless they belleve  that it will lead to the

- escape of an accomplice or the loss, destruction or fabrication
‘of evidence {C1.22). To avoid the situation of people in
custody being entirely incommunicado, the Bill also provides
that a system will be introduced to maintain lists of persons
‘who are "under restraint”. This will mean that, subject to
protections like those I have already menticned, it will be
possible to check whether a2 person is in pblice custedy. This
ghould avoid the complete disappearance of  suspects during
interrogation : 4 matter.that we were told ‘leads to much
needless anxiety on the part of inﬁocegﬁ_geog;g;

N
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Treatment of Prisoﬁers} The Bill obliges. certain specific

minimum treatment of 'persgons.under restraint. .In.this respect,
it does nothing more than .to -reflect ihe.;nternatéonal Covenant
on Civil and Palitieal Rights. For example, if they need
medical treatment it is to be suppiied,.although at their

cost. They are to -be provided with reasonable refreshments
and access to toilet facilities. They are to be given
facilities to wash or shower, to shave and.to change clothes,
particularly before they come before a court. The sorry
appearance of persons kept overnight, brought before a court
on the next day, surely puts them at an unfair disavantage.

If it costs the community a little more +to unhold human
dignity, even where a person is accused as'a criminal, it is

a price worth paying to uphold the reality of our fundamental

rule that a2 man is presumed innocent until judged guilty.

Special Protection for Some People. Following the Laereform

Commission's Report special protections are provided for
classes of pecple who are at a particular disadvantage in the
eriminal investigation process. The. first is an Aboriginal

Australian. If he is suspectad of a serious offence, or an



"offence against thé person or property, he is nbt to be
interviewed unless a "prisoner’s friend" is present or uﬁless
~he has expressly and voluntarily waived his right to. that
protection. Anyeone who knows the slightest thing about
Aboriginals, knows their tendency fo agree ‘with persons in
autherity. The judges of the Northern Territory, men skilled
in dealing with-Abariginal accused,'underline this point in
many judgments. There are now.AboriginalgLegal Services
and Informal arrangements for the presence of repressntatives
of such serv}ces are often made in practice even noﬁ.-This
Bill would réguiarise?that procedure. Theipresence of a
relative, of a2 lawyer, or of.a citizen authorised to .attend
is_envisaged. It is quite unreal to-ansvwer the specisl needs
of the Aboriginal community by reference” to the very small
number of Abofiginals who have reached prominence in our society.
There iS‘ét the moment a need for special provisions for

Aboriginals. Subject to waiver, the Bill providee them.

Likewise'the Bill requires that where a person is
not able to communicate with reasonable fluencwrin Engiish,—-
the pelice are not to ask'questions-unléss a competent
interpreter is present.‘(C1.27). Anyone who has been in a
stranée country, with a strange criminal system, will know
how fair this provision is. It is especially an cbligatien
of our community, where we have bréught in many migrants
from criminal justice systems which are entirely different to

our oOwWn.

Likewise the Bill provides specizl protection for
children under interrogation. The primary obligation is to
only conduct the investigation i1f a parent, relative or
friend of the c¢hild or lawyer or welfare officer acceptable to

the child is present.

Confessional Evidence. The Bill then turns to deal with the

vexed question of confessional evidence. It is no good saying
this is not a problem and that police should be trusted and
that corroboraticn of police should not be required. More and

more cases in our system are now being fought out not upon




the basls of primary 1nvest1gatlve evldence but upon what

the accused sald or dld not gay at a pollce statlcn. These
bltter batLles p01son the admlnlstratlen of criminal '
justlce. We must do somethlng fo help the judges and’ the
jurles to determlne them correctly. The Blll does not make
tape recordlng of confessions combulsory However, it
certalnly seeks to encourage the use of tape recordlng I ask
again : is there any real doubt that “in “the 71et century cne
means for settlng at rest dlsputer about confe531enal ‘evidence
will be tape recordlng of ev1dence°' id" are drawxng ‘a Bill

here Whlch speaks to the let century.J We should a;wavs hear

‘that 1n mlnd

of course tapE recordlngs are not w1thout problems.
f course tapea can be 1nterfered Wlth and sounds can be

distorted or mlsrepresented.” But I know from experlence as

Counsel how utterly devastatlng a good tape can be How

conclu51ve it can be t6 the issue fcr trlal N How the

inflection of the v01ce and the drama of real and not second-

hand evldence can damn an accused much more severely than:

typewrltten conFeSSlOnS. 'The'pollce were weaned to typewritten

conf95510n 1n the 505 and 60s. LWe mﬁé{ now brlng ‘them the
next step to the taDe recorder. I't will ‘Be difficult at
first but if it ultimately restores entire community faith in
the integrity of confessional evidence,'orzeven makes a

step in that directien, it will be a major step forward for

police-~community relationships.

Use of tape recorders is encouragea by providing
that other requirements may be avomded if the interview is
recorded. Alternatlve procedures are available. They include
the presence of an independent witness (a’ magistrate, lawyer,
relative or friend or suitable citizen) (C1.31(7)). They
also include verification of a statement, volunteered, before
such a wirness. Howeéver, the primary means of security is
‘recording by sound recording apparatus (C1.34Y. Once recorded,
the‘police must hand the tape to a speecialily appdin%gﬂ
custodian. This person will,it is envisaged, be a court

officer. Provision is made for the supply of tapes and of



transcripts and for the securit& of tapes. Provision is also
made for the destruction of tapes if a person is not proéeeded
against. The Thomson Committee in .Scotland has proposed the
use of tape recordlng- The Home Office Committee in England
has proposed such use. The Victorian Policé currentiy use
tape recording in ‘some homicide cases. I have seen them at
work and have heard how powerful their evidence is. If even
a few alsputed_cases can be set at rest in Lh;s way, the

Bill will make a significant advance.

Fingerprints, Identification Parades, Searches etc. The Bill

contains fairly ‘specific provisions for other investigations.
I will not go into all of these prov151ons. One is worth
noting. Lnstances are qucted ln our report of real injustice
done by convictions based on identity evidence. The human
mind Ls flckle and tends to see what it wants to see ovr
expects to see. For this reascn- the Bill propeses many
protections for the accused to ensure a falr nonduct of
1dent1flcat1qn procedureg.; One prqylslgpl;s-that where a

. parade_ is édﬁductedrmﬁt ieasf'éhé‘phbtbgfapﬁ if practicable
in colour, is to be taken while the parade is being conducted
unless a v1deotape recordlng is taken (C1.u0(8)). 1If
disputés arise concerning the fairness of an identification
parade (as often happens) there will be- posltlve evidence

to put before the jury and evidence which the accused can
produce if he chooses to do so. The fear has been eéxpressed
that citizens may not be willing to take part in parades on
such terms. I reject that fear. Bui even if it proved

well grounded, the answer 1s net to suppress a fair means

of nesolying disputes at the trial but to introduce a duty,
akin to jury service, s¢ that the police are properly armed

with the means of conducting fair identification procedures.
Specific provisions are made for fingerprinting
(C1.38), searching of arrvested persons (Cl.41)} and medicdl

examinations of arrested persons (Cl.u42).

The Charge Stage. The Bill spells out what is to happen when

a person is charged. Particulars are to be entered in a

censecutive charge book (C1l.43). The charge is to be made




-"Mag soon as practicable™ after the person is arrested (Cl.42).
A-person who has beeﬁ;anrested~mayﬁbe released without being. ..
charged, if, for example,.the police recognise that-théy

have "got the wrong men" (Cl.45). Nothing-is more foolish
than fo require the police who become convinced of a mistake;
to proceed with the full machinery Qf a trial simply to
justify the mistake. -

Immediately after a person:is charged the police
must caution him again and may ask him no further qﬁestions
except to cledr up @mbiguities;qp;tqjdealfwith an emergency.
This, again, is nothing‘mdrefnofwiessathanathe present.limits
imposed upen police by the Judges' Rules,l

The -Police Bail. Decisicon. °-Once. ar person: is -arrested and

. ¢haprged; he 'is deprived of 'his liberty: . The Bill again

uinderlines the obligation of -the police te hand him over to

the judiciary. He mustg:ifai{‘is pqssible{;be brought "forthwith -

after charge before a.magistrate to.sbe .dealt with according
to law. If he cannot be bfdught beforé.a magistrate, so that
~he can.makeaanyznecessary:apblication;fopfbailjﬁoghim, the
duty is' imposed. upon theupolice.erthwith.topmake a decision
whether to grant him bail or not.

The: reform of Bail proceaures:could take up a whole:
seminar. Indeed there is a seminar arranged by the N.S.W.
Institute of Criminology-on.ls May in Sydney on this - subject
alone. The Bill stops talking about bail reform and does
something. It sets out in ¢lear terms the criteria that
are to be applied by the police officer deciding whether to
grant bail or not. I will not repeat the criteria. They
are found in c¢lause 51. They require consideration of the
probability that the person will appear at court, matters
related to the interests of the accused and matters relating
to the protection of the community. In the last class id
one -matter which was not within the Law Reform Commigsion's
recommendations. This obliges the police to have regard,
in making the bail decision, to the likelihoed that the person
will commit other offences whilst on bail. (C1.513.



The Bill then lays down the various conditions
that can be imposed by police as a term of grenting bail
until the next court sitting (Cl.52). Provision is made,
at last, for the payment of bail by cheque, but only. if
the police officer in his discretion allows it (C1.58).
There are many’perfectly respectable citizens who do not carry
large sums of cash around but who are nevertheless entirely
credit-worthy. . i
The Bill allows for judicial supervision'of police
bail decisions. . It requires police to inform person
refused bail of +the reasons for the refusal and of the right
to appeal to a judge or magistrate, including by telephone.
Why should we not use the telephone to superintend police bail
decisicns? In some parts of the ¢ountry, the delay until the
. next court siftiﬁg is a long one. But even if it 15 short, why
should the machinery of the 20th century (indeed of the 19th
centufy for the telephone is I00 years old) not now be brought

into the criminal justice system?

Search and Seizure and Police Records. Time does not allow
me to deal with Part V of the Bill which- providés for methods

of conducting search and seizure and the prerequisities for
search warrants and other searches. Again the Bill envisages
the use of the telephone (Cl.62) éo allow judicial supervision
of urgent searches. The Bill does not prevent search without
warrant in emergencies but it does specifically abolish the
general search warrant i.e. an unrestricted warrant requiring no
judicial approval for use in a particular case,.

: Likewise the Bill forbids entrapment (CL.66). This
is defined a&s the act of a policeman inducing a person to
commit, either alone or with the policeman or some other

' person, any offence which he would not have committed on that
cccasion, if he had not been induced to do so. English law
has always looked with disfavour upon agents preovocateurs but
the Bill actually does something about it. The Bill also
gives persons access to their criminal history records .and
this is in keeping with the important moves on the horizon

for freedom of access to government information.
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Enforcement of the Bill. I now ceme, finally, to the critical

provisionsﬂrgléting,tgﬂonforgement of the Bill's rolggz"_Some
of the provisions.of the Bill may,aipeadxﬂoe eoforcible by
eivil action bropgh;_in'fhe qouftgufor the féoovery of démages.
Such actions as those for assault, malicious pfosecution,
wrongful arrest and so on provide citizens with a means of
redress. But the means has proygd f&irly inadequate in the
past. The Commission is_preseotly working on a revised
procedure for the handling of complaints against police. I

am happy te say.. that much progress has been mado in this
dlrectlon, largely because of the co-operatlon of police

_commissioners and the recognltlon of a need to 0verhau1 the

Ayt

present system. ”hls report will env1sage a rev1sed police

QlSClpllnaTy code ‘as one means of enforclng the Blll'° requiremen
_ But tha Blll ltSElf contalns a prov1slon designed

to secure compllance w1th lts terms. At present, courts are

nmuowered to exclude ev1dence where such ev1dence 1s wron"*ully

obtalned by pollce speaklng, and "in- comparlsOn

to overseas 3ur1<d1ct10ns (eépecmally-Scotland) our courts
have tended.to exercise this dlscretlon most cautiously.. In
the . Unlted States, an approach has boen taken to exclude
ev1dence wrongfully or lllegally obtalned, no matter hﬁw
cogent it may be. . The Commission rejected thlS approach.

But it felt that our courts should be given a more active role
to ensure that the administration of jﬁstice is not poisoned
by the wrongful obtaining of evidence. This is . a case where
the end does not juétify the means, otherwise the whole

fabric of the common law criminal justice'system would come

tumbling down.

The Bill therefore proposes that where in subsequent
court proceedings, an objection is taken %hat evidence is
obtained as a result of the failure by the police to comply
with its terms, or contravention of its terms, the court's
duty is not to admit the evidence unless it is satisfied
that to do so "would specifically and substantially benefit
the public interest without unduly prejudicing the rights

and freedeom of any person'.

-




Some guldance is glven to the courts in applying
thls "reverse onus dlscretlonary rule". The court is to have
regard to such matters as the Serlousness of the offence, the
urgency and difficulty of detecting the'offeqder,‘the need
to preserve evidence of the faéts,thE'hatufe and -seriousness
of the contravention of -the rules znd the extent to which the
evidence could have been obtained lawfully (£1.73(2)).

Therefore, where the requlrements of the Bill are
not complied with, thlS does not mean that the evidence
obtained w111 automatlcally be’ excluded On the confrary,
the courts can be trusted to ensure that the discretion reposed
in them is properly and. falrly exercised. It will be
exercised with a view to upholdlng the publlc interest. But
the purpose of the Blll is to ensure that hence;orth a
digeretion will, in truth, be e..er-c:.ued - The court will -
havé to lock tc“specmflc quertlons. It will not arbitrarily
use the rules of evidence to d15c1p11ne the poliice. It will,
however, ensure that the whole conduct of eriminal 1n»est1gat10n
3y under the active scrutiny of the courts who are our
ultimate guard;ans in preserving our liberties.
This Bill is a major measurevof reform. It is
especially a major measure of modernisation. It represents
in many fespects-the‘present law. But it ¢collects that law,
updates it somewhat, gives it new machinery for operation and
puts it into an Australian statute which will be available
to every resident in the land. I suggest that a calm
consideration of its terms will warrant the approval of the

Australian community and of its Parliament,




