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A DIFFICULT ACE OF REFORM S e
There is no gettlng away from it.: Thisnie a difficult time

to be in the Australian finance industyy. Economic uncertainty,
1nvoluntary unemployment, voluntary "freezing“ of interest rates and
other asaoclated problems do ‘aot make the llfe of those engaged 1u the

credit 1ndustry any ea51er._ e

To compound these economlc problems, the credlt 1ﬂdustry and
the consumer 1ndustry generally have to live, nowadays, w1th consumer
organisarions, whose Job it is’ to press for a better deal for consumers
eruthful advertlslng, hlgher standards in products, llablllty upon
manufacturers and so on. Ralph Neder makes occaszenal sortles to this

country and, of course, has many counterparts here. Last week I

heard it suggested that “the taughest shcpplng Job in the world must be
picking out a gift for Ralph Nader" .' There 1s, I am told a new
deflnltlon of ' mlsery -about:

"%1sery is spendlng $330 000 ta bring out a new

product and then having Ralph Nader as . your first'

customer . S . o
To compound these problems, you must now 1ive under the reformer s
microscope., let there be no doubt, the credit laws of this country are
under the microscope of legal reform. The movement for reform of credlt
laws is not 1solated to Australia. Neor 15 thls a force that can ‘be seen in

1solatlon f'.com other changes in secial relat:l.onshlps.

" We are living through a new age of reform::Every so oftec
generally aftexr a period of relative stabillty ‘and qulet, the 1egal system

goes” through the throes of major reconsideration of prev10usly accepted

fuedamentals. It happened in the 1840s. It happened at the turn of this




century. It Is happening again now. Wishing that it would g0 away,
will do mo-one any good, if previous-experience .is any guide. It is
important that people lxke myself brlng home .o those whu are on the

receiving end of reform, the wider contexts that must be appreclated if

not as a satisfaction, at least as a Consolatlcn.

The Crowther Conmittee in-tne'ﬁnited Kingdom,rthe Rogerson and
MolOmEy_Fommittees in Australia, Judge.White’s. Inguiry im South Quetralia,
Professor Peden's recéent Report -in New “South Wdles, Reports in mnearly all-
of the Canadian provinces, the Trade Practices Act Review Committee and Poverty

Commission' s Reports and S0 on heraldworldw1dechanges in the law governing the

relatlnnshlp between credltor and debtor. These chengeS‘in turn reflect

e -

worldwide changes 1h authority patterns 1n soeiety. Whether 1t 'is in

the relatlonshlp between police and accused master and servant (how old-

fashloned those words seem), credltor and debtor, 1ndeed government“and

c1tizen, the old accepted rules and ways ‘of enforcing them are coming

1ncreasmngly under question. This is a time of uncomforteble change."
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Therefore, when you face the prospéct of substantlal changes
in the 13&5 governlng your industry, you should console yourself with the
thought that the changes that are heppening are not a case of starry—eyed
_v1ct1mlsat10n of one particular hard hlt section nf the economy. The
chenges that governments of all polltlcal persu391ons are 1ntroduc1ng
reflect fundamental movements in social relationshlps. 1 repeat, they
will not go away. They may be postponed by rear guard action. An
intelligent approach by the finance industry and the Finance Conference
will be to face up to the international movements for chenge. You should
not just respond to law reform proposale. You should be more dynamlc
and generate propoeals for reform yourselves. Meyely respondlng as events
overtake you and trying to shore up the status quo is an approach to law

reform unworthy of the dynamic of the finance industry.

THE LAW REFORM COMMISSION

Who are these troublesom people, the law reformers? There are

no fewer than twelve law reform bodies in Austreiia. I:am the Chairnan

of the national commission. But there are State commissions and committees
established in enery state of the Cnmnonwealth working to aseist
Parliaments in the reform, modernisation and 51mp11f1cation of the law.

The Australian Commission works within the limits 1mposed by the Auvstralian




" ‘copstitution. But we have a special responsibility to prombte, in
’féferred matters, wiformity between the laus. of-thEATerritories (for
“which the Commonwealth has responsiblllty) and the 1aws of the States.
fUnllke the American and Canadian Federatlons, thl$ country has never
-developed an effectlve regular machinery for achieving unlform laws.
Of course, not every law is appropriate for uniform treatment. But the
lesson of the United States:and Canada and of recent experience in-
‘Australia is that it is din areas of business law especially’ that the
‘diseconomies and inefficiencies of_dis?arate laws work. their greatest
migchief. It is the ‘business eommdhity'&hich has to. adjust to .the
wpractlcal burdens of differing State lavs and standards, Much of the
impetus for uniform laws 1n thls country COmes.- from the buslness

commmity. . . . P

i The national law reform comm1581on CONPIlSES eleven -
Commissionets chosen from all parts of the country, some f011 Efme’ and
‘sofe part time. They work with an expert staff and are located ia -
Sydney. But we reallsed very early in the life of the CQmmlsélon ‘that
ilawyers have no SPEClal claim t0<omnlsc1ence ~ One of—tﬂe:ﬁroblems of %
law'reform in vthe. past has ‘been- the retreat of 1awyers from-practlcal
”acrOSS'the_table*"consultationdwlﬂhnnonrlawyerszln thﬁdpreparatlon of .-
reforming laws, - This ."arms length"wapptoach dig, a terr1b1e~mistake and

can be blamed for -the air of unreallty that sometlmes exists in reform
proposals. From the first, we have set Qut to enlist the inter-
disciplinary expertise that is available in all parts of'tﬁe'ceuntry‘to
assist in the framing of our proposals. For example, we received a
reference last year from Mr. Ellicott requiring referm of the Bankruptcy '
Act. We were not content with seeking-formal submissions from the
‘Australian Finanee Conference. We did this and the submissions were
carefully considered. Nor were we content with conducting public
sittings and taking oral elaboration of those Submissiofis, although’ this
we also did. From the very start of the project, we sécured active
participation at our table by senior offiders of the Conferénce. Mr. '
Llewellyn, the Executive Director, Mr. Cullen and Mr. Gulson, offifers’
of the Conference, sat down with the Commissioners as we hammered Gut our
proposals and Sought to understand the various interests that have to

be balanced in the reforms we were shaping. Mr. Llewellyn wds appointed
mder the hand of the Commonwealth Attcrney—General,ﬂMr.'Elligott; as

a Corsultant te the Commission. Of course, other Consultants, able to



.speak for dlfferent 1nterests, were also appolnted._ The interchange of

ideas was a braclng Ehp&fl&ﬂce for ell of us. It 15 not mere tokenism.

Hor is 1t g superf1c1al honorlflc.' I believe”that a full undetstandlng'
of the 1nterests and V1ewp01nts ‘at stake can only be secured if 1awyers
are’ prepared to come Out of thelr 1vory towers and face squarely the

real problem 1nherent in any maJor measure of reform.

It is ‘not to be expected that 1n every case it will be possible

LnLlrely to reconc;le dlfferent intetests It has not happened on this

occasion, It would have been remarkable 1£ lt had.- But at the very

d01ng. It need not be a tardy process.r I do want to emphaslse to ycu

that it 1s not 51mply a hypothetlcal process. The Commlsslon always
,drafts leglslatlon to implement its proposals. The drafts included in our +
flrst reports are presently umder leglslatlve scrutiny and I have every

confldence that they w1ll pass 1nt0 the law of the land. It is therefore

vital that we cknowledge our respon51b111ty, as a praetlcal assxstant

to Pafllaments “to get 1deas and suggestxons from those whe are most

1nterested in the matter under 1nquiry. Equally,ln legal reform affectlng

the Australlan fznance 1ndustry, 1t 15 v1tal that the 1ndustry should
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so organise 1tself th it can re pond 051t1vely to he cell fer -

s e RS

a591stance. it is no good grumbllng ebout the state of our iawe. The

Law Reform COmmlsszon provides a vehlcle, in matters referred to 1t,
for somethlng to be done about it: not to proteet sectional interests

but to achieve a national interest.

PRACTICAL CASES
A number of the matters referred to us are of practical concern
to the finance ;ndustry. e have received a reference, promlsed by the
Prine Minister in his Policy Speech, telsuggest new legal erotections for
privacy in tﬁis:country, Obviously, this eil; raise for consideration
the question of cree%t records and the differing ways in which the
respect for personal integrity has been achieved under the laws of
Queensiand an& South Auetrelia, on the one hand, and by the Privacy Committee

of New South Wales, on the other.

) In recent days we received a reference concerning the rules
that should, in the modern age, govern standing to sue before federal courts.

This reference also raises the question of whether class actions should be




intr&diufed i Australia;” “We are-studying with care the cbgervatioms

recently made‘by'Mr;'Llewellyn.aboutithiS'subject;agq'gs some of you may
know, the Soufh”Australian.law Reform Connittee, ‘of which Judgé'Whité is
-.a-member, is shortly to’ deliver i!:s report on this questlon to ‘the South

I

australian Government. '

The principal reference: that throws us into contact is one
which we Treceived last’ May. Tt requlres a .report upon whether the
Bankruptcy Act makes sufficient prov1smon to enable small or consumer

debtors fo. maka™s arrangements with their., .creditors, for. payments frbm thelr

“The “Comuission has: dedided t& ;éspon&‘%o:thht;rep§rt in two

stagés. ° The ‘fifst stagé. *:'Es:’:élﬁlost:"dﬁmi;létéq - 'I:"caﬁnbt out¥ine 'its contents

in any- detail “becaude we- must ‘first,rapotr ' _the Attorney—General and

‘thie Téderal Parliament"gThE‘report and .draft 1eglslation wlll ‘be w1th

the printers within arweek or -so¥ -Under the.Act. it must be tabled m.thin

a short’péfibd“follbﬁing réceiﬁi‘by-the*Attngeyfcqugg; It w111 be

glvxng o’ secrets away, in the Light of ¢ ! ?worklng aper,‘

if ‘I say~that we ‘caite without dlfflculty toffﬁéitoﬁé1u31on that-the“
ehicle

with perfect equal:n:y “ta creditor‘:and debtor alike:: “i‘t.':‘doe‘s ‘not provide

:BanKruprcy Act’ g an’ 1nadequat : Itrextends its 1nadequac1es

adequate means by which‘genuine people in flnanclalndiffihblkieg can
secure expert counselling and the-initiation of machinery for the regular,
‘instalment payment.of.theirztotal;debtsuté all -creditors. At the mopent,
perfectly honest and genuine peéople .can get into gevereydgb;_prbblemsf-
When they do, and fall behind .in‘payment-of their debts, the principle

for creditors at the moment must beisummed up -in the maxim "First in first
served” or "The devil take the .hindmest": . Doubtless, on occcasions, -as

‘an informal matter, there is an attempt -amongst creditors to work out' a
total scheme that is in‘theﬁinterests of:al1 cr@di;ors:and of the debtor.
Doubtless 'on seme occasions there is actual prorating of the debtor's
total debts. Normally, it must be said; that rationality of this king

is discouraged by the law. "I remind you that for every time the individual
ereditor gets in first, there are many times when he does not. For .
every honest debtor who.is brought:down by this kind of attack on the
repayment of his debts, the credit society, of which we are all now part,
is significantly diminished. Statutory schemes .for the orderly repayment
of total debts were initfated in the United States in the: 1930s. and in

1



Canada in more recent_years: The Commission will report to the Attorney-
General and the Parliament with'draft legislatién for.-an Auvstralian
iniriative in this area: - I assert-that dt:is’an initiative that will

be as much in the interests of'creditors“andfthe;credit‘indus£r§ as of

honest: debtors.

THE RECOVERY OF JUDGMENT DEBTS ‘IN-AUSTRALTA ..

I have -said that -the Commission intends to 'Tepert upon its

"debt™ reference-inftWO‘stages. It soon becéméuclear:to us that at

the Heart of the problem confronting any scheme.for the: regular pé}ment
of debts in Australia is the problem of identifying the person who is
_insolvent and who is in need of help, in his own interests and in the
interests of his-cgfditors, Tdentificatidh is not easy. A4S Jou will
all Know, even honest-debfors who becomeinsolvent tend to Kidé the fatt
from themselvés and £rom their éreditorS;7+The law ditsélf seems to-
Agnore the problém: “*The Present débtirecovery systems provided by the
States and’ Territcriés”allow various medns for assisting creditors to

recover money. But élose inquiry” into- the -debtor's overall - solvency

or inselvency is almbst wnheard efi”

T e T e e e o e et fe

When the FoundiﬂE{Fatheés‘drew’oﬁ;‘COnséitutioﬁj it dis said
_that they made many mistakes. But among the powers which they did
confer upon the Commonwealth Parliament ﬁas a power with respect to
51{xvii) Bankruptey agnd Insclvency
The Bbankruptey power haé been used and a ﬁajor code of bankruptey law
passed by the Federal Parliament. The scope of the "insolvency" power
of the Commcnwealth bhas, by contrast, received the scantest attention.
It is unexplored terrvitory. ‘But the exploration has now begun, Those
who fall behind in payment of their debts are frequently insolvent. The
present means of debt recovery available throughout Australia may even
f@gggriusolvency. It may be possiblie for the Commonwealth, using powers
conferred wpon it by the Constitution, to provide a simple, wmiform and
fair procedure for the early identification of insolﬁency and the
provisioh of efficient procedures for the adjustment of the interests of
creditors and debtors, short of bankruptecy {(which still carries a stigma)

but equitable and rational {(as present procedures are not).

Take the garnishee procedure as an instance. In New South

Wales, the law allows garnishmert of wages which deprives the debtor of




-anything but the Sydnmey Basic Wage,: less $8.00...This.amouht is. taken ... .
whether -the debtor is_ married or .single,.. It is.taken whether he has
dependantsvorwnot;ﬁ_Thedgreditqr;thJObcaxns,theLflrsn;gqrnlshee_qrde;'
- beats competing creditors. te-the post.., Inevitably, .the deb;ér(s
ability to.pay other crediters is reduced. WNo doubt his Willingness to
pay takes something of a knock. I am not sayiné that the garnishment
. of wages should Be:gbgglutglg‘fprbidéeg,_gswit'is in South Auétralia.
There may well be.cases where it isan:efficient tool,forhtbe Tecovery
of a proved debt. - But:the; procedure may. well. requlre recon51derat10n
so ‘that it ‘follows .in. every .case. the examinatlon of the debtor s total
debt problems agd»lsﬁggzg_pfxmach;ne;y“fpr?equ}ty-a@ongstrall gredltors,
-not just those who a;e_p:epared;tqdépg_g@th;imga;iggptspeequ_

. There..are, of: course, other.systems avallable 1n Australla

for the recovery ofzdebts.ﬁr~AmDngst.the\rellcathatustlLl exlsts is

the prowision.din Sguth Australia. where people are: automatlcally-_

imprisoned. Lrom-time. .to time. fog, £rivial. offences zncluding fallure to
attend;an.qxgmingt;on;gpmmongﬁuuﬂobpgx;goglékgpgggagu;hatxf;;lu;e to-. s
attend suéh;a summogs should be: overlocked. Nobod} wéuld suggest that
we should abandon ‘attempts Lo determine whether a debtor has means to

pay & debt. . :But we,;.,muﬁtuﬁw:gli_,gﬂé_r:,..-qgr-_.,pregeri_gr._es.;cﬂq,:,t ) enr:l at;

which e aﬁehgll_aimiggﬁghig,put & peEson id prison, isvu“t going tou
assist him to pay his. debts. A more counter-productive sanct;oﬁ one

could scarcely devise. .The.position.in. New .South Wales where imprisonment
has practically disappeared frgm;the;debt-fecqvery machinery is su;ely

to be preferred.- ‘The Australian Finance Confgrque,;ecognised the
futility. of imprisonment and its submission to the Cormission specifically
recommended the abolition of imprisonment for debt-related offences.

It also specifically recommended reform to the present law governiﬁg
garnishment of wages and salaries. It took a positiye stend on the
definitions of "exempt property'undei the Bankruptcy, Act, suitable for
modern. circumstances. These suggestions are,in my view, a:marked éteﬁ
forward im the approach of the Finance Conference. I am sure that
exposure of the Conference.to the Commission and of the Commission to

the Conference will be a mutually educative experience.

Using the Commonwealth's "insolvency' power, facing up to the
diversity and inefficiencies of present debt recovery laws and answering

to the full the important reference which the Attorney-General has
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"given the Commission  concerning-small and honegt debtors in the -modern

credit society, we propose to produce Some tentative-ideas by the end-

of June. At that stage; -in accordance-with our-norhal-practice, we.. . lk;.
will seek public advice and comment. We will have the continuing:z -
assistance of ‘Mr. Llewellyn and,I hope, that of his:colleagues.clEven

at this stage, however, 1 should like specifically to invite those of

you have practical Expérieﬁce in the operidtion of the present debt

recovery laws to give ué the benefif Gf that experience. "Companies,

members of the ‘Conférencé; have Branches_throughoﬂﬁ“theﬁcomﬁonwehlth

and are subject daily to the vagaries of "State and Territorial laws™

which differ so matkedly im thé“efféﬁtiﬁéness’ﬂnd?fairgésséwith which e
they treat persons with débt problems; and ‘cteditors” interests-in the process.
’ Of one thing you*can-be urél*" We will fievér report To' the
Attornéﬁicénerél or the Parliament” upon the basis of 6uf own introspective
ruminatidms. We will never lehd ‘Gurselves™to the éritficism"that-we have
got tbgéﬁhér“é“grOup-cf the "expexts' who have designed a-law-protecting
particular interests.” “AMl of eur proposdls-wili“Be: passed through the
filter of the mané”intérésts'ihvblﬁed‘éhd of the ‘Publics before we report.
It iszimpossiﬁlé ‘that "you will always’agréevwith”what'We gay. But you
will alvays havé '@ full opportuiify to'pafticipate, through the -

Conference; and otherwise, in our work.

The forward looking reference which Mr. Ellicott -has given
the Commission, in consultation with the ﬁinister for Business and-
Consumer Affairs, Mr. Howard) promises sowme major changes in ways that
you nave no doubt learned to livé with. Change is uncomfortable. Believe
me, I wnderstand the difficulties that it is my job to cause for fou.

My hope is that you will avoid the reflex action of opposition to change
for the sake of opposition. We will, for ouy part,avoid change for

the sake of change. Australia’s debt recovery laws are, generally
speaking, ineffieient relics of a former age. They advantage individual
creditors, but do not advantage creditors as a whole. They can on
occasions be instruments of injustice to honest debters. We must reform
them; which means that we must improve them. I invite the assistance’

of the Conference and its members iIn this task.

Readers Digest, April 1977, p.71.




