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ABSTRACT:

_.scrutznzzes them czga'mst overseas moves fb-r’ pmvcrcy prof;ec-f;wn cmd for
freedom of information. Legzslatwn_or proposeg_ZA Zegwlthn in the
‘United States, the United Kingdom, Canada and New Zealand.is ewamined.

Because neither pr"ivacy nor freedom of injormation are
absolute values and because one mcm 's desire for information may tmpinge
upon anather s desire for privaecy; some mechantism for resolving differences.
is needed. The paper argues that the demand for access to information
qbout oneself held by Government is a privacy eoncern. The demand for
‘?Z:nf.‘omation relevant to the general workings of Govermment is the proper

concern of freedom of information prineciples.

Various possibilities for evaluating conflicting claims are
explored. The paper argues sitrongly for a uniform, simple‘and if possible
single authority to determine privacy issues, so that a consistent approach
ean be taken to the protection of privacy in the Commormwealth. It argues
againgt the development of a separate appreoach to privacy in the Gobermment
sector and urges that both privacy and freedom of information shouid ba
seen in the context of the wider mavement For the protection of maman rights

i Australza.
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THE SECOND SYMPOSIUM ON LAW AND JUSTICE
IN THE AUSTRALIAN CAPITAL TERRITORY

SATURDAY,, 26 MARCH 1977

'FREEDOM OF INFORMATION Vs. PRIVACY

The Hon. Mr. Justice M.D. Kirby -
Chairman of the Law Reform Commission

"Confusion is frequently effected by the
use of the label of privacy to-cover the
oppositive of secrecy, the movement for
"froedom of ‘ivformation”. -There is a
relationship between privacy and freedom
of information but ... there is certainly
ro identity. - The essence of the one is
“publieity, which i anathema to the.
other ... Freedom of information relatas
to governmental actions. Here the invasion
if any iz not of privacy but solely of secrecy",

§ - . . ... P.B. Kurland, The Private I

F

| A NEW DEBATE . . - _
: ~ We stand, in Australdia, at the threshold of major developments
in the proteétion of human rights. These are part of an international
movement wﬁicﬁlgained momentum after the Last War énd from which Australia-

. Will not be quarantinea. Thé movement is alse, no doubt, a reﬁction to- local
ieveloﬁments. ”fhese include higher standards of education, improved means
of mass communication sad a growing feeling of alienation from seciety on
tﬂe part of the individual, Happily, the developmgnts-have a substantially
biﬁartisan.quality. This promises their continuanée. The Leaw Reform )
Commisston Act 1973 and the Administrative Appeals Tribunal Act, 1975 were
passed during the Labor Government. The Ombudsman Act 1976 was substantially
the provision proposed by‘that Government. WNew, major irnitiatives of the
present Government are about to face Parliamentary and publiéisérutiny;h
Sometimes, approaches differ. The Human Rights Bill 1973 is ot to be ..
proEeeded'with. Instead é Human Rights Commission is to be established.L‘
It will‘provide local machinery for the protection of certain human rigﬁts.
Thélprecise organization and functions of the Commission have not yet been

spelt out. But prompt legislation is promised.2




Laws are also foreshadowed which nilf“ﬁe'éeeigned to improve and
contrel fair procedures in Administrative-Tribunals and to simplify
junicial review of administrative decision5.3 These developments represent
.mejor reforms. They will affect particularly the citizen's relationships
with Government and authority and assume great significance as the 'role

of Government and awthority increases.
Experience teaéheé_that'humen'rights‘sometimesfcnnflict. This
is particularly so where thé values involved are ill-defimed or disparate.
4
It is ‘especially ‘so where the concepts to be protected are evaluative

i.e. involve a weighing of interest e'betw en the claim for

legal protectlnn of privacy and for legally enforceeble freedom of
information from Government illustrates the problem aeutelv. The :
interface-of these values poses, what one American author frankly describes

gt

.Thls 15 not a contest between good

as "the civil llbertarlan s dllemma
and evil.. It is a contest between ccmpeting goods ; Machinery must be
provided to resolve the coutest. The 1ssue eannot be long deleyed 1n
Auqtral1a—1 One of the most 1mportent initlatives promised by the Government
is the 1ntreductlon of leglslatlon an\prlvacy pretectlcm.6 It “has also

undertaken to 1ntroduce leg1slation prav1d1ng—for‘freeﬂom of 1nformation,

i.e. the supply, where requested, of 1nformat10n 1n the possesslon of
R T e i L ——

the Government and its ageneles.

. The Law Reform Commisslou has ‘been assigned an imnortant Tole
te assist the Parl;ament An- suggesting laws for the protection of
privacy in Australia.7 This exercise runs parallel to the Government s
promise of-legislation on access to Government. information. Itb;s there-
fore most. timely to review the debate on these issues. Only sone of the-’
issues can be raised. No final views cam be stated. The opinions

expressed are my -OwRA.

AUSTRALIA'S FREEDOM OF INFORMATION DEBATE

The First Interdeparimental Commitiee

The traditional British way of doing the business of Government
was inherlted in Australla. It was, essentially, a somewhat "secretive"

authoritative, elitist way.a Protected by this tradition and by legislation

guarding "offieiei secrets“,inforﬁetion-when'reqnestEd by a person could ber

refused.’ It might be supplied. But there was generaliy speaking no’
statutory duty to give it nor any "right" to enforce supply of it where'the

Executive declined to hand it over.lo
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¥o country gives a tetal right of access te all Governwment -
Vmehts. Butlthere has ‘been a growing realisation in the last decade

atrthe free flow of information from a Government to its citizens is

SEﬂlife-h}ood of democnacy" 11 The regent Reyal-Commission.om.. ...,

strallan Government Admlnlsttatlon said that openness of access to.

rmatlon promotes an aware and participatory democracy”. 12 Mueh the

ame- assertton had been made at the blrth of the American Republlc.

s Madison who introduced the first amendment to the Uulted States

tltutlﬂn put it this way - -

"A popular government w1thout pOpuler 1nformat10n,

to a Farce or a Tragedy, or, perhaps both Knowledge

w111 forever govern ignorance.' And the people

EREEAAN R RO SO LS
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who mean to be thelr own goveruors, must arm ..
= . - e
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themsElVeS with’ the

in Jauuary 1973 followlng the change of. Government the new .
ommonwealth Attorney—Genezal, Senator Murphy, announced that the Cablnet_

o had- authorlsed hlm Lo prepare legislation o provide publlc access to
iz

. documents in the p0352551on_9f Go :rnment._ . As. 8. resultuof this, Cabinet

declslon,‘an Interdepartmental Commlttee was, establlshed.“ Its purpose was
-to: report on. any. delflcatlonS .that. should be made to the United States

" dystem, developed for this purpose The result of the Commlttee 5 work
. 1y v o g e
is' to be found ina report which was tabled 1n the Parllament “in September
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1974, No 1eglsletlon was ever presented to enact the p_oposals contained

in the report.

The report -noted that there were epeoial_feetures of the
Augtralian constitutional and administrative structure thac distinguished
it significantly from its United States counterparts. In ?artioula:,
eophasis was laid upon Cabimet Government, the need to protect Cabinet
discussions and to maintain the authority of Ministers over the departments
for which they are constitutionally responsibla.

The report came in for much.criticism. Senator Missen described

15 In particular, he criticised its failure to acknowledge

it as ?hopeless”. _
important amendments to the United States legisiation which had significantly
improved the operation of the United States Act. Generally speaking the
criticism stressed the tendency of the report to allow_wide categories of

exemption from supply of requested information.

Following the 1975 election, im March 1976 the Prime Minister, in’
answer-to a parliamentary gquestion, streseed the importance which his

Government attached to. freedom of information. In April 1976 the Attorney-
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eral, at the request of -the Prime Minister, c¢onvened & new Inter—:
departmental Committee to revive the 1974 report iand to report again to

the Parliament o this question.:

The ‘Second Interdepartmental Cbmmzttee
’ The stated function of the 1976 Committee was to study and

Teport to the Attorney-General on policy proposals for freedom of

information leglslatlon.lt was te take into account the f1rst report,-the

implications of amendmeénts to the United States Ewepdom of Iﬂfbrmatton Acu

not dealt with in that report and other matters deemed relevant. One

matter which the Commlttee d1d take 1nto account was a B1ll attached to

a minority report of the. Royal Commlssmon on Australian Government

Adm‘.tnlstratmn.l6 CThat Bill dld‘not secure the endorsement oT recommend-

atlon of the majority of that Royal Comm1551on. Nevertheless, the maJority

urged "greater openness and freedom of access to 1nformatlon about

governmen tal prD cesses"

Not surprlslngly, the Commlttee perceived 1ts task to be one of

balancing competing public interests, as the Committee saw them. It noted

the public 1nterest in opEnness. But 1t p01nted out that thlS partlcular

interest is sometlmes outwelghed by other publlc 1nterests.' Speclflc
examples were clted. Eleven categorles of exelu51on nere spelt out. Omne

e,

7 - i B
of them -ls espeelelly relevant o this paper. It was -

;A e -

"10 Documents the dlselosure Df whlch woul

{a)" Constitute an unreasonaole_lnv351on o
of personal privacy'.18 ) -

This exclusion repeated, in terms, an exclusion that had been proposed:in
the 1974 report.19 It reflected no idiosyncratic aberration on the part
of the Commlttee. The United States Senate Committee on the Judiciary had
pointed to the nece551ty for Government whilst promoting the value of
access to government information, to also:~ '

"protect certain. equally 1mportant rights of

privacy with respect to certain information

in Government f£iles, soch as medioal and personnel

records". 20

Because, normally speaking, 2 person cammot have "privacy™
protection against himself, the exemption proposed by the I.D.C. was .
recognized as one which would not of itself prevent a person from obteining
_-aeeess to a file having information about himself. That could not amount
to "an uhreasonable invasion of personzl privacy'. WNevertheless, the
report suggested that access to-such. personal, private. information night
nevertheless be excluded by another head of exemption., It also proposed

that, to cover the possible damage that could be done by access to a person's




-y file in respect. of information of-a medical nature, a discretion
E;Should;pe—allowequo make -medical or "psychiatric information" concerning
::a,person.available only-tofa-medicai practitioner nominated by him and

not .directly to the person hlmself 21 ‘This was advanced as an "interim

o g22
measure pendlng the report of the Law Reform Comm1531on on the

otection of prlvacy._ It was based on the prEMlSe that in gome cases
harm to the person mlght properly overrlde th .interest in, .access to

information. It was not based on protectlon of privacy.

;-qTﬁé Promisetaj ngtslataonr= TR . R

. The Commonwealth Atto:ney—Gene:al~‘Mr.AElllcott tabled-this-

1316 xreport din, the, House aﬁ.Representablves onﬁQ'December 1976:“‘He stated

-that, theqﬁovernment had authorlsed hdm s toxpreparexleglslanion for freedom -

of 1nformatlon.%§-ﬂe saldfthah,a Bill oul gbe introduced in-the autumn!-

=gittings of the Parllament.in 197 Tt wmuld nut ecessarily‘reflect
;the‘p;qusalsuputJEo;ward in the report. The intention of the Goveranment

,would be: that. the Blll wnuld 11e on- the table for a reasonable period to

'secure publlc comment before

nthe flnal shape of leglslatlon .was .settled,

‘The Attornewaeneral repeated the,importance attached q,f;gggomroi infoz-

) el 2El' . y =, bt
where -appr rlate. One such cther value-i earl he rotectlon of
Pp pp Dpcunen s B dimclosura of w S £% jﬁ F p

;personal prlvacy.

There has net as yet been -a; great deal of public dlSCUSSLOn of
the 19’6 -repnrt. One sceptical colummist reviewed the "melancholy"
history,of_qhe Anstralian,quest_fqr a .freedom of informatiom Act. He
eriticised the wide categories of exemption proposed and concluded
pungently - ) ‘

"Reason tells .one that to invite a bunch of

public servants to review the secrecy surrounding

their own service is tantamount to asking a gang

of poachers to Te-write the game keeping laws". 25

PRIVACY IN AUSTRALIA

Present Protections

Given that the 1ntroduction of freedom of information legleatlon
w111 pose occasional threats to ind1v1dual privacy unless restrained in
some way, 1t is necessary to conslder what machinery exists or should
exist, to exert this restraint. There is no general right to privacy
recogrized as such by Australian law. 'ﬁo constiturional cases assert such

a right. Furthermore the High Court of Australia rejected am attempt to
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develop a tort of privacy along United States 1ines,26 There are of .

L .rse particular torts which are Televant. These Include trespass,

defamation,- nuisance and~5¢ on- Equity'can”intervene ‘to restrain certain

bréaches of confidence and the use- of material gbtainad ‘thereby. Specific -
legislatioﬁ‘e%iéfé"proh{bffini'télepﬁéﬁ;miﬁteréebtibné.27ﬁLegiSlation
exists in a number of ‘Stites to proHibit-or control’ the ¥ of Iisteming
&évices.%B'The only comprehensive legislation to proteét privacy is the .-
Privacy Committee Act, 1975 (N.5.W.) whixh. sets up a Statutory. Conimittee

with functionS'includiﬁg the function td receive and investigate complaints
concerning*iqvasiénsﬁof“privacy. The Committee's juqisdiétiop_is-limiﬁed -

to .New South.Wales. It ;has .no coerc1vexpowers.4 u,:?

and Poli?iEéi“Rights;

or unlawful intetference”With - privacy “‘The 1T

i elause419(1) | '1f provided‘certain ‘machinety for enforceément.

prohibitiba™
Principall§'aﬁ”AuStralianﬁﬂumaﬁ'Rightslcbmﬁiésion?r was  provided fér;zg'Thé'
Bill ‘was never passed. No' Commissioner”has been appointeds- ¥here iz as yet
no humprehenSive'pfbtécti;ﬁifbr'privabyﬂin*theﬂcommonwéalth’s~sphere, bevond

cértain limited spécific legislarion and*the s‘él‘f'—'a'i’séi' €"6¢ good manners"’

3
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Feferences to the Law Reform- Commzssmon
“ During the 1975 election, the Prime Minister announced that if the

present -Government was returned, the Law Reform Commission would be asked to
suggest laws for phe protection of individual privécy in Australia.3 In
announcing the Government's legislative programme in 1976, the Governor-—
General indicated that the Reference would be given to the Commission an&
that, upon receipt of the Commission's report, the Govermment would introduce
"appropriate 1egislétion" to protect privacy. On 9 April 1976, the
Commonwealth Attorney-General -gavz the Comnission a Reference concerning
privacy. It is expressed in the widestpossible terms. The Commission is
asked to enquire into and repnr£ upon the extent to which undue intrusions
into or interferenceg with privacy arise or are capable of arising under the
laws of the Commonwealth or the Territories. In making its enquiry and report,
the Commission is specifically directed to address its attention te the sub-
ject of this paper. The Terms of Reference reguire thé Commission to:-

"Note the need to strike a balance between protection

of pfivacy and the interests of the community in the

development of knowledge and information and law enforcement".




The Céﬁﬁission subsequently?; received a Reference from the
Attorney-General for a comprehensive review 6f_defamation law and practice.
ﬁbrk on these two References is .proceeding,.. A Working Paper and Dis-
cussion Paper on Defamation-have been,producea: _These fdreéhadow.Spécific,
separate treatment for privacy. A.paper qptliniﬁg.the issqes for the

protection of privacy is shortly to be publiShéd»rﬂhT .

The toincidence bf these  developments is a happy one because,
whilst freedom of information pulls in: the diréetion of opemness and
access to Government material, privécy'proﬁeCtion,may fequife limits to be_
‘placed upon access to and:supply-of-such 1nformatlon..aThe values may be in
competition, : The .competing claims will not:.simply. go away.i_Some people.
will claim aceess. to 1nforma:10n,,;q the.name$of.;hat,?freedom .,-Othersv
will abject to:supply it in:;hé;namg oijﬁpriyacyf. _Machinery will be.
aeeded ;p*defineuﬁaqh,frighpf;,po weigh. the coﬁﬁetiﬁg claims,and; to

&étermime.them,:withﬁauthority.'z,uJ“vv

THE AREAS “OF CONFLICT AND COMPETITION

BREEIC N ‘__.(..=:‘—

'Eyepdbm of infbrmatzon . Przvq_g_?J
If

o __,.3. .

as it seems to me,

on not an obJect

or.Man. aspect of be1ng human, %2 a di ferent 1nterest is 1nv01ved than in

the clalmm or freedom of 1nformat10 It 1s a va ue whlch is soughe for
This

been said, in ‘the ‘effitient cperatiohibf5tHE‘deﬁﬁcrafic process. ~"The two -

'ﬁhéfachlevement ‘of ‘bther "End hds are ‘essentially bound up, as has’
values may coalesce. On bCQasions-they-may compefé}n Governments may have
an interest in opénness and in giving access to information. By way of con-
trast, individual; may have an intérest‘in maintaining their privacy. Govern-
meﬁté may in some cases wish individuals not to have access to some inform—
ation. In some cases the 1nterest 1n opeaness and aceess will be superseded
by the Govennment s interest in secrecy. Reports on the subject including.
the Australian reports seek to delineate the proper areas of this secrecy.
The common factor is the concern to protect Government or Government organs.
The exclusion for privacy is differeat in kind. Its €oncern 1s principally
with the individual in society. The privacy of an individual affects

him directly as a person and only éécondarily does it affect society as

a whole. FPrivacy is relevant in a number of ways to the practiecal
opération of any freedom of information legislation. This will be true
whatever form such legislation may take. Some privécy considerations are
clear. For exémple a claim by ome person to access to Government informationm
wHich ?ontains highly private and personal material about another person
clearly raises a conflict of values. Other cases are not so eclear but may

raise coensiderations of privacy that have to be accommodated if freedom
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information legislation is introduced. Recognition of this dual aspect

of prlvacy is vital for designing the machinéry to protect it.

ﬂccess ta Ihfbrmatzon Relatzng to Thzrd Persons

At 1east unt11 now, Governments have not organlzed their
¢ollection of 1nformat10n neatly int6‘¥li;é dealzng with, and ‘only w1th )
each 1ndiV1dual in sncmety. It lS d1ff1cult ‘to 1magine that any quch
arrangement of materlal would ever be feaslble. Muchrlnformatiqn contained
about 1nd1v1duals is held in filés that réfer to other persons. ~ Sometimes
such 1nformat10n may “be of & highly persomal or "private™ character. For
thls reason, it may “be thoroughly undesitablé to grant indiscriminate
access to an entire file) simply hecause It contains information that
another pérson:Wants to Eee.~ This may'eveﬁ“be“so Iﬁ‘it*also-containS‘matter
“that is:feiévant-¥o'6i_cohcéfné the applicant: To do so may he. to dnvade

“There may well be ihstances+drifing in'the context

the pfiﬁétfhofJéﬁéﬁher.
of freedam of information where A will seek atcéss to docufierntsirelating
to himself. ' He may be'dénied access because to grant if, would involve an
unwarranted invasion- of -the privacy of B. In some cases it may be perfectly
.feasible to sort out the discrete areas and supply them-séparétely. Tn other
- cases this w111 not be p0351ble. Thls may be because B conld be easily
identified or. because the cost of remcving highly prlvate ‘references may be
prohlb;tive. It may be proper to- deny ac;ess, 1n such a';;s;, espec1a11y )
without the, consent of B.‘ Clearly, a mechanlsm Wlll be needed so that
dec151ons concern1ng the~content of prlvacy, the dlscrmmlnatlon of material
and the conflict of clalms can be settled The economzcs Df any’ such scheme
will plainly need to be 1nvestigated. A 1arge staff mlght be necessary to
expunge names, eXamine and dlfferentlate materlal.and judge every claim for
access made in the name of freedom of 1nformation. From the point of view
of gociety idle curiosity may be out—weighed by the combeting public interest
in efficiency and a fair ﬁse_of resources.33 On the other hand, one would
not want to see‘the—movement to greater openness in government and access
to information impeded, simply because a_persén's name appeared in a
government file and his privacy was remotely impinged on by allowing

access to it.

Becess to Information Relating ‘to (meself

"Privacy” has positive and negative aspects. Put negatively, it
34
|t

has been characterized, very broadly, as the "right to be let alone
Protecting it may involve pfeventing intrusions, whether physical or

‘electronic upon the person or property of the subject.

In the age of data banks, computers and the passion for information,
privacy takes on what I would characterize as a more positive aspect.

This is the desire of an individual to contrel information that is compiled
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Sut him “dnd’ o hava actéss to that information and somé say in its
dissemination. In his essay Some Psychologzcal Aspects of Przvacy,
Sldney Jourard explains how one particular 'freedom of 1nformat10n
rlght, i.e. access to- governmentdheld 1nformat10n‘about oneself is in

1 ruth a prlvacy flght'?_“'ﬁﬁd.g" R I

" ..the state -of privaey is- related ‘to the- act of
concealment.. Privacy - is the outcome.of a persontssi s -

wish.to withﬁold from others:ceraain'knowlédge“as-nw=j | oUmmmmw—s s

- to his past and pfesenr“expgrience and action-andace e

his intentions for~ﬁHe futures

-~ ww .. privacy expressesiaT desire o+
. othersﬂor‘moré'géner51lyfﬁahdesffé*éééééﬁﬁféi
others ™ percepﬁzOﬂsiand'belze VRO DT O ERE s a et Gt

" .self eoaaealang*person.?s

“In times gone by, the threats priva

intrusions. Such invasicns’ of'prlvacy st111 exis

Kgreater threat”ts privacy is the accumulatlon of informatlon about people,

i e

It is on’ thls ‘basis that freedom of 1nformat

to protect

another fidh-ehs inquisttivedess of“fﬁé“aﬁplicﬁnéL%br government—held
information. It is privacﬁ"ﬁéed'aé'é sword”bﬁ which the applicant may
seek to protect and assert his cwn personal Interests from the inquisitiveness

of government and of others alike.

Of course views will differ about how these different dspects of
privacy should be protected. Some would say that the latter Kind of privacy
“control" should be included in freedow of information legislation:-i.e.
freedom of access to information about oneself. But I should préefexr -to- see
this aspect of privacy protection to be dealt with as part and-parcel of:
general privécy protection legislation. There should not be different
approaches to protecting an applicant's oWn privacy and protecting the
privacy of third parcies against an applicant’s inquiry. Most .of those who
write about protecting privacy stress the need to fashioh-éensitive not
ciumsy or ili-focussed prorections. A common doctrine (and, if possible,
COMMOTn machinery)-should be developedﬁ‘rThis is the way the matter has-
been approached in the United States. The Freedom of Information Act
has its focus on the govermment's iaterests in providing access.or.denying

it for reasous of secrecy. The Privaey Act has its focus on .the rights of
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individuals to control information- held: by gavernment about them.- Clearly
this class is a very large and important drea of the matter now before the
Law Reform Commission. An-examination of the centents and operatiom of
the United States!ﬂPriuacy.Acthreveals.justonw«important the class is.

MACHINERY FOR RESOLUTION OF THE CONFLICTING VALUES:

[t A ey

The United States )
The United States Freedbm of Infbnmatton—Act developed from the

Aiﬂlnus‘ra ive Procedures Act 1946.‘ Freedom of 1nformat10n leglslatlon

‘came inte bedng in 1966. It was amended in 1967 to ensure that access to

Government. 1nformat10n was_a person s prima : f rlght Before thls

amendment, 1t was necessary for an indi idual _ to show R sPec1a1 interest

in obtaining’ 1nform_wisn e
series of amendments. The 1atest amendments will not take effect until
30 Harch 1977. 3% Put broadly, the United States Freedom of Iﬁ‘brmatzon det

gives an 1nd1v1dua1 a right to have access to Governnent documents except

here have been two

these falling w1th1n nine categorles of exemptlon that are spec1fled 1n

the legls_lat:.on.37

. In 1974, the United States_angigsgrpaésgd fﬁe Privacy Aet, 1274.

This Act. provides the min ion of processing

of personal 1nformation by federal—agenc1es federal :

agencies are req&lgééﬁégdgg;m1t an_ individual to examlne records perta1ning
to him and to.cerrect .or amend those records.?,Thxs can be done through

the mail. Agenc1es are required to respond to an enguiry w1thln 30 days

in some cases. Agencies arg_under a general duty to ensure accuracy, up

to dateness and security of records. They are also to limit record keeping
activities to "necessary" and "lawful® purgoses.BS They are subject to
eivil suits for wilful or intentional viclations of an individual's rights

under the Privaéy Act.

Personal records may be used for all purposes compatible with the
purpose for which the records were originally collected. Access to personal
records can be granted to other agencies, in connection with iaw enforcement
and like activity under prescribed conditions.._Access may be permitted to
individuals where the health and safety of an individual is invelved.
Otherwise, unless.an individual gives his consent, agencies may not disclose
personal records to azny one other than officers within the agency that
collected them. Personal information may be released for statdstical

purposes,  provided the:individual's ildentity is not diselosed.

Each agency is required to keep a log of all access to personal
- information. This record is to be made available to the individual when

his records have been disclosed. In addition, if a correction has been




e e . . . L. . . ; S el

made te 2 record after it has been released, the_agency must notify the

2rSOR- Lo, whom_the uncurracted ecord was releas d.‘ Whe

(R A

_1nd1v1dual‘

re asked to p:ov1de personal 1n£ormation, they must be lnformed of the

uthorlty 5upporting the request, the purpose for collectlng the 1nformat10n,

the uses to which the anofmation w111 be put and the legal 1mpllcat10n5,

if any, of not prov1d1ng the requested 1nformation.

o It is worthy of mote that the United States 1eglslatlon on:
"freedum of information and on privacy draws the dlStlnCtan mentioned- above -
Vma ot (a). -.Access to 1nformat10n about the sub;ect hlmself S
FErE A : .-« 18 a privacy rlght dealt with- under'the Przvaag Actr
277 (b)Y  Access to other 1nformat10n in the hands of government
i is"a freedom of'information rlght, dealt with under
S ' .the Freedom of Inszmatzon Aat .

- i N FRCN ‘u‘.. m_ Dati —aadn e

How do these two Acts work together? The Freedom'OJ Iﬁfbrmatzcn Act

'pr0v1des a special prlvacy exemptlon from dlsclosure requlrements, namely
'(b) (6) Thls protects lnformatlon, the dlsclosure of which would constitute
clearly ;;;;;ranted invasion of personal privacy A prov151on-in the

Privacy Act exempts agen01es “Which-dte’ asked to élsclose information unéer

consent of the- sungct of the da a, prlor to dissemlnatlcn. The wim of this

Iﬂ;ormatzan dsts TIRsT absen”

litrle protectlon for prlvacy.39 1The fear is stated-that ‘for reasons

of indifference, expensé and iﬁéqnvenience,.Governﬁent'égencies cannat be
depended upon to assert individual privacy interests vigorously -enough:
Applications under the Freedom of Information Act. are also exempted by the
Privacy Act from the requirement to keep an account of movements of the
file. There are other exemptions from the Privacy Act requirements for
those applicationms for access to Government Information which come under Fhe
Freedom of Information Act.

Thesg examples are plainly motivated by the'desiré to prevent
cireumvention of the Freedom of Information Act by excessive or spurious
claims made on behalf of the privacy of individuals, HKevertheless, the fear
has been widely voiced in the United States that the balance in cﬁe relation—
Shlp between the two Acts has been struck too much in favour of freedom of
1nformat10n, with too little protection for individual prlvacy.A.Although

the Privacy Act provides that exemptions under the Freedom of Imformation
Act should not be used to block access. to infotmation under the former Act,

there are instances where-the Government may rely upon exemptions. to deny
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access, not because of privacy but in the interests of Government secrecy.

Put broadly, the exemptlons Lmder the Freedam of Infom..,twn Act
Suggest that in the balam:mg process :Ln the Un:l.ted States, the scales are
weu.ghed :m favour nf freedom of mformat:mn at the expense of 1egislat1ve

prlvacy protection. It must be remembered however that both Acts are .

superlmposed upon constltutlenal comzon 1aw and attitudinal protectlons for -
privacy which have a 1ong tradltlon in the United States, but not in Australia.
The leglslatlve machlnery prov1ded 1nc1udes crimimal” flnes and civil damages
~as well as injunctive relief: The_federal district cdourts provide the venue
for evaluating competing elaims,” Although it wa¥ Fropgsed in Congress that

a Fedéral Privacy’ Board sliould be established; this idea was not incerporated
in the legislation. Insteaa a Privacy Proteetion Study Cotmn:Lss:Lon was set

up, empowered to study ~agency infomation practices and to recommend changes

in the Privacy Act.: Some authors have regretted the fa:l.lure to establish

“an administrative board;-. - = . .
' "4 Federal Pr;wacy Board, has., defmite advantages. e
for it could reduce the case-load burden on the.

District Courts,. ;;rm.note amiformity by prpmulgating ey
regulations .implementing the-Act.for..all agencies ... ..
-and: reduce the’ poss:Lb:LlJ.ty_ of 1nfract10ns of the
Pr;vaay_;?jl_ai:; by conducting on-site.audits.of agency
informdtion &ystems and files.:: The Board.also, - .

could be .charged with -the administration of the

Freedom of Information Act thereby providing over-

sight of the interaction between the Privacy Act

and the Freedom of Information Act™, 40

The enly explanation for the fallure to set up the Board was
a reluctance to establish "yet ancther federal bureaucracy™ and the '
grounds of cbst.“"
Creat Britdin i
' .As in Australia, there 1s no general right of privacy in Britain.
Nor is there any right of access to Governmedt information. The O0ffieial
Seerets Act, 1811 provides in s. 2 that an offence is committed by a
person who:—~ ’ ’ '
"Having in his possession any info.rmation whichk he N
has obtained owing to his position as a person who
. halds office under-']-]er Maj esty or under a contract
on behalf of Her Majesty, communicates the informatioa
to any person other than a person to whom he is -

authorized to communicate :|'.i:".l'2
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‘The Franks Comm:.tt:ee recomended that :.nformat:.on, the .disclosure

of the nat:!.on- shou}.d be protected by the cr:.m:.nal law. Infomation

dlSClOSure was marely preJud:L 1o undes:.rable d:.d‘not need such

:mal sam:tlons. The Coun'nlttee, however, felt that the general sub_]ect

pen_ Govemment“ was beyond its Terms of Referem::e.

Ia October 19_79, the manifesto of the Labor Govemment 1n Britain
omised -to "'replace -the-Offietal..Secrete-Agt by, a me‘as‘u:e,; to.put the burdep

blic authorities .to.j l.,tsti.-fy,withhol;i_ing._;}n_fqz:ﬁafion‘_[ .lTl{é_...pg‘s;_ttisfac;p‘r‘)_r

o‘f '-the‘ present -law- and, -pra-ctice—mas—-thr—ownwup.‘ :--Grp‘ssnyann-nigrigs?

nor. ‘pnvacy 1eg3.slat:|.on in Britam.

Minister, . M.rnRees, anncn.mced the Government s 1ntention to amend the

fieial Secrets Act. f's

= United Kingdom but nol:, as yet, 1eg151atlon.;_4_;‘,

'}.‘he proposed amendments have cll:ed comment in

Parallal to’these »develorpments was -the” réeport of the Younger

-'rTﬁ‘e"Cbnmittee a:eccimmended“’a.gamstmﬂfe-creation of a.
Meanwh:.le,

"Comm.t tee on” —pr:_vacy.

¥ All Party Comm:.ttee oh Freadm:: le Informatmn— was set’ up _by the House

'of ‘Commons. " ‘Thé" Conmttt’ee ‘prepared & Bl wh:l.ch‘ seeks to confer six .

' ) major civil rig‘hts upth eitivers dnd Fersons- -resident— in® t:he United K:.ngdom.
Freedom of -information or “the right to"know" is a value which it desgribes

‘as a 'basic ciﬁl right".hT Dealing with privacy, ‘it is récogr}ize_d tlilalli -

this should be an exception to the general rule concerningiaccess‘:—

"One of the most a:najor exceptions to freedom of ipformatinon

is the concept of privacy. Individual privac:.); is one

of our most cherished British possessions. 4n Englishman's

home is his castle. The traditional response to'a question

that infringes on . personal pfivacy is "mind your own

business". This prineiple echees throughout our civil way

of life. We are not obliged of give our life histories

to anyone., We are only obliged at present to give
information to ancthex that is the legitimate business

of the recipient. ... The right of privacy, which is

assumed to exist is in fact being r_apidly eroded. ... If the
tea principles of privacy established by the Younger
Committee’ are accepted as applying to all governmental
information (and possibly certain categories of private

information)".48

. e'riﬂémic.

Recently, the l:ele.vant Un:l.ted ngdom -
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I the Bill. drawn by the Committee information may .be withheld
by an Organ of Public Administration if it is:--
A -3 uPersonﬁél and medical .files and similar
flles,the dlsclosure of which would cunstltute

a. clearly unwarranted invasxon of. personal

pr:l.'\’acy.u. .o - T U ST - -
(d} The medlcal records of a- patlent whlch shall

-not be made avallable to any patlent excep:

e Lo E LI PR ook Wl . ¥ T

’ through the;égency of the patient' & own ﬁedical .
. LR 1}9"“ oo B b L A PRI
"

he shall have a rlght ofracélon n\t e H gh

o P AT TR

features‘of the B1li are two.' F rst, tha 1t "1ncorpcrates both

freedem of 1nformation leglslatlon and'prlvacy legislation in the same_

T o) :1,;-”- Tl it f-ar AT 5
shSﬁldﬁgw' ;Mit é?%ﬁL“ Facio blow"
s ﬂm,.--g_-“»cm ’.452,,&...:-.,.:

. Ehey ‘are”tw “sides 6 he ons coin'.

the courts, rather than adminlstratlve machiﬁery, shiould ‘provide (as in

the Unlted States) the forum' for the evaluatlon of competing claims,

where Ehey'éré raised. The Bill has not yet passed inte law. Informationm ~
sbout its progress has been sought but not yet supplled. In the

United Kingdom, as in Australia, there is still no legally enforceable
right to infotrmation or right of privacy.

Canada .

The contiguity of Canada and the United States has underlined
the differing approaches there to privacy and "the right to know". Ome
editor put it this way:-

"[It is] not of course, because Government is any

more honest in Washington than in Ottawa but

because the attitude of the ;wo capitals towards

information is different. Broadly speaking,

American Government must show cause why information

cannot be disclosed in;the public interest,

while in Canada the citizen requesting it must

show cause why he should have it. The sitvation

will be improved if the Trudeau Government intends
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ro frame a satlsfactory freedom-of- 1nformat10n 1aw

whlch up to now, it has re51sted" 53

it is not as if nothing has been done._ In March 1973 the Government

tabled in Parliament Guldelxnes relatlng to the productlon of papers in

the .Parliament, pursuant to nDthE of motlon._ A wider ;lght ‘conferred
on citizens, was progosed by an Oppo 1t10n Blll for a Rzgft to Information
Act.s6 This was 1ntroduced in’ October 1974. Like the Guidelines, it was
referred to a Parllamentary COmmlttee whlch has not yet reported in

September 1974 the Annual Meetlng of the Canadlan Bar Assoc1atlon produced

r olutlons calllng upon Parllament and all téglgiatures to enact Ereedom
‘oE 1nformation 1eglslation. The resolutlon suggested ‘a general qtatutory
rlghc fo access to information held by‘Governments or thexr agenc1es. A~
refusal to provxde 1nformat10n should be subJect to reV1ew by the courts
The anus. should be’ upon the Government to prove tha; the 1nformatien'.‘

chould be w1thhe1¢.55 S e -

In November 1976 the- Government introduced 3111 C—25 or the
Canadzan Humun Rzghts Act, The B{1l was. glVEn its flrst reading on

s forie

29 November 1976. Its gencral purpose

"An Act, to.extend the. present.lawa in~ Canada"'

effect to the follOW1ng prznciples. oy $
"(b)... The przvacy of indiyiduals should be. -, -
protected o the greatest extent con51stent
with publlc order and wall belng" 57
Part IT of the Bill creates a Canadian Human nghts Commlsclon. Part ITIL
provides for the apP01ntment of conciliators and of a humap Rights Tribunmal
separate from the Commission. : Part IV deals with the prétgctidn of persomnal
information. It applieé to all feéeral_information banks. Each responsible
Minister is'tequited to publish en a'périodic basis, net less frequently
than annually, a report setting forth the name or identification of each
store of records under his control, the type of recofds stored and other
information as prescribed in the regulations. The index to this infofmation

is to he available. throughout Canada in such a manner that every individual

is given reasonable acecess to it.

‘The Blll states the general prlnc1p1e that every individual
is entltled to ascertain what records concernlng him are contained in such
Govermment information. He is entitled to find the uses to which the records
have been put, to examine each record or copy thereof, to request correction

and require notation of any requested correction not agreed to.
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The Bill also stafeé‘;he general p}inciple that:—

"52(2) Every individual is entitled to be

" comsulted and must' consent before
'pé%éqﬁél information CDﬁcerniﬁg that

“individual that was provided by that =
1nd1v1dual to a Goverpment’ institution

- . "for a partlcular purpuse is used ox made

avallable for use for any non—derlvatlve

use for an administrative’ purpose unless

the use of that informatlon for’ that non-

'authorized by ot pursuant

derlvatlve use ;

_to law . e -, " . S

= e

Certain EXEmptlonS are prOV1ded relatlng to security, cr1m1na1 1nvest1gat10n,
_59 © gme e pe e

defence and so on;. But che approprlate Mlnlster is also empowered to'

exempt a record where.
"In .the.-opinion: of the Mlnister knowledge of the
existence: of the record or of information contained-
therein ... . .
{¢) might reveal personal information. -

.;congexningranobﬁerﬁindividua]fz£QE

Relative to the issu “of” cost mentloned ahove 15 the provision

GRS il Tet T e

of ¢lause’'§55:="" o
- " M55(1) " The éﬁﬁibbriate Mihiqter...'ﬁéy, by order,
provide that [right’ﬁf;dCéess] does not“
apply in respect of the information bank
where, in the opinion of the Minister, the
~public benefit to be derived from the
EpﬁlicaFion of that sub-section ... is out-
weighed by the costs that would be incurred
in applying that sub-section or those prdvisions

thereto" 61

The Bill establishes a Privacy Commissioner62 who is to be a

member of the Canadian Human Rights Commission. His role is to:-

‘ "Receive,investigate and report on complaints from

individuals who allege that they are not being
accorded the rights to which they are entitled under
this Part in relation to persenal information con-
cerning them that is recorded in a federal informarion
ban] ".63

The Privacy Commissioner is te conduct his investigations in private and

has wide powers concerning the way he goes about his investigation. His




;gbﬁff'is to the appropriate Minister. and he is entitled to request that
within .a specified time notice be given of -action to be taken upon his
_;gecommendations?4 Reports.of theﬂ?rivaewapmmiseioner are to bs made. to
_eHe Parliament65 and in»reporéigg-heeisito;ggageﬁeyepy;;easoneble precaution!
“to avoid.revealing personal .information or, infermation prejudicial to. the
State. He is also empowered. to .carry.out general enquiries on reference
from the Minister of Justlcexg?p
An unsatisfactdry féétufé of the Bi1l is' that it commits to

_regulatlons a large number of matters," ‘éésential for the scheme. The_.

:procedure to-be fcllowed in permltting a1 individeal to examine personal

-—‘ D

At last report, the 3111 Was Stlll before the Parliament.

Recent 1nformat10n from Canada suggestsuthat 1t has been subject to - -

like Comm1531oner, who 1s al

whose sanction is- persu351on and report,
e

to be - considered in the Australlan context. For present purpoees, it 1is

6vernmént recdrdsabout'f'- :

1mportant to note that” thé access to an

'1ndlv1duals 1s seen, - 1n the Canadian ccntext not as a “"freedom of idformation'

s

right. ¥o-such rlghn has yet been credtedin Candda. It ik rather seenu
as a privacy right, to be understdqd in the Tontext of protecting  individual
- human rights. Other sections of the Bill deal-with other ‘individual rights-

relating to freedom from discrimination.eg“

New Zealand
Before the change of Government in New Zealand in December 1975,

a number of Bills were introduced to protect privacy.: One of these, the
Hanganut Computer Centre Bill passed into law. It was designed to ensure
that no unwarranted intrusion upon the privacy of individuals was made by
the computer based information system established by-various Government
. departments. Another Bill, titled The Privacy Commissioner Bill, 1975

did not pass inte law. But its substance has now been incerporated by the
new Government in a Human Rights Commission Bil1,1976. That Bill, which

was Introduced at the close of the ?arliaﬁentary session in 1976 estabiishes
a Human Rights Comm;ssion for New Zealend. Part V of the Bill confexs on
the Commission generel powers to enquire Into any matter, including laws
practices or procedure "or amy technical development"-if it appears to the

Commission that the privacy of an iadividual is being unduly infringed.69

1
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The Commission is empowered to report “to the ‘Prime Minister from timé to‘
time on the need for actlon to protect prlvacy or on any other matter that.
‘'should be drawn to his attention and to make ‘suggestions to any person in
relatlon to-action by that person.'in tﬁe“intétéétéﬁafﬂfhéjpfivacy‘6f'the‘"_ .
individual™.” It may gathef informition, receive répresentations and make
public statéments and shall report to the Prime Minister when requested to
do so.

None of }hésé powers'éﬁgiﬁie“théméomﬁission Eéfinveétigate
particular complaints’ by a person’ that his privacy has been’ intruded updh.
Hewever, the mére .fact that such a complalnt initistes an enguiry does nét
limit the Commissidn's pover to ca:ry “out’ the general enqulry envzsaged by -
the Bill. In short no pnwer of 1nvestigatlon or determinatlon of the merlts
of individual cases is envisaged. simpIy genera] enqu1ry, "the collection of -
1nformat10n and views, the suggestlon of action and the making of reports
to the Par11ament. New- Zealand doesvnot-have freedom of information

legislation, - BT, -does the. Human Ehghts Cbmmzsszon BLZZ 1076 prov1de for

a vight-of adcess to Government 1nformation.J_Its other parts deal wlth
unlawful. discriminations, unequal opportunity and dnfair conduct,on the -

The closest New Zealand-

part of indiustrial- unlons and like association

‘gets- to freedom-of 1nformatlon 1eglslatian is the Haﬁaanuz Computsr Centre
Aet 18976 whlchxaufhorizes a;person ‘to apply ‘to a Commissioner’ for COpYy
bfa?llror:part ofcthe informatiog“recorded-on-the compuﬁériéystem about-
him, other: than information held under’ classifications relating to the
criminal justice system.70 Because of the absencé of a general right to
access to Government information and a gemeral, enforceable right of
privacy, no present machinery is needed or'grovided to balance the

occasions of conflict between these rights.

CONCLUSION E

Freedom of information, the protection of privacy and the
advancement of human rights generally are world wide developments. This
paper sketches only some of these developments. The time has now come

to draw conclusions for the Australian scene.

Three anunouncements by the Government are of c¢ritical importance.
I deal with them in chronological order: -
(a) The Reference of an inguiry tolthe Law Reform
Commission for report upon laws to protect
privacy in the Commonwealth's sphere and tﬁe
undertaking, upon receipt of the Commission's
report,to introduce appropriate legislation.’l

(b} The Attorney-General's announcement that the
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Covernment has authorised him to prepare

. , 72
legislation for freedom of informatiom.
(c)  The announcement-in December 1976 of the

. intention to establish a Human Rights CommiSsiﬁn
for Australia and ‘the Attorney-General's: -~ %™

s ) commitment - to vizofously pursue "a policy of
protection of imdividual rights and freedoms”

so far as the Commonwéalth has power to do sa" '73 -

" These developments must Be séen agalnst the backdrop of 1mportan :1eg151at10n

whlch has already been passed to prov1de mach1 ery for the'protectlon of

:‘—n“.cr-

refer especlally to the Admtnzstratzve Appeals Trzbvnal det, IQ:ﬁ
Ombud sman Act 1976.

A

legal system. What less

value- but relat1ve I 5
12ew gnyThey need.notnclaabgi TL;%qmetimesL“access ke, Government
..information positively advances aspeefsof individual

- privacy. .., el

3. However, occasionally,. these values will clash, as
for exampie where ocoe person seeks information that con—
tains highly perscmal information about znother.

4. The resolution of such.a conflict cannet depend exc1u51vely
upon the personal opinion of the parties involved. Although
privacy is an individual value, no system of legal protection
For privacy can repose the ultimate decision about the
boundaries of each individual's privacy ia that individual
aione. A )

5. Accordingly, machinery will be required to judge between
competing values. Such haddnerywill need te understand
the proper scope of privacy and to weigh competing:ciaims -
and determine them with the aﬁthority of law. ' .

6. It is undesirable in-principle that a multiplicity of
Government authorities should be created -to protect

R . citizens'_rights. AAll too frequently, this leads to the

referral of citizens from one agency to another, causing
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confusion and dlsenchantmeht. Confu51on already exists “
in Australia because of the multlpllc1ty of agencies and
the division of respon51h111ties between Federal ‘and

~ State offlces.A To add further ccnfu51on and mu1t1p11c1ty

must be av01ded

7. In thls cantext and agalnst the backgroun» of overseas
developments, it 15 both 1nev1tab1e and proper that those
vho are draw1ng Australian 1eglslat10n should _consider the
agencles that already exlst to evaluate the cla1ms between_
prlvacy and access to Government 1nformat10n where they
come 1nto competltlon. These agenc1es 1nc1ude the Courts,
the Ombudsman 'the Admlnlstratlve Appeals Trlbunal and the
proposed Human Rights Cbmm1551on. It is to be remembered

under the £ rmersﬂuman Rzght lel 1073 peCl;lC prov1sion

was made to protect prlvacy achlnery fcr enforcement

was the Human Rights Comm1551oner, who was to have access

L™ tD the Courts.' The Canaélen and New Zealand Bllls in

different - ways establlqh a Fuman- Rights Commi€§1un and

repogse specific privacy obligations in the Commissicners.

“Cﬂmm;SSloners "hi#s been

In'CanEGE“oné‘éfKEﬁe”ﬁﬁﬁaﬂfiigﬂ_
_gpecifically- des:gnated a Prlvacy Commissioner.: < -

8. It would seem inapproptiate-to ‘¢est the’ obllgation of -
evaTiating privacy righte gteFally- i the-Ombudsnan or .
the‘Adminietrativéprpealé‘Tribhﬁéii*PriVacy“is threatened’ in

“our soclety as much by the non-Government sector as by the
Government sector. It would be thoroughly undesirable to
divide the standards and machinery of privacy protection in
the Government sector from that enforced outside the Government
circle. Given our special problems in Australia, it seems
preferable to encourage a consistent approach to privacy
by reposing decisions about it In the one authority. It is
this notion that makes an adaptation of the Canadfan and
New Zealand legislation attractive. I imagine the confusion
and resentment that would be caused if a different standard
of privacy were.upheld by the Ombudsman in respect of Govern-
ment intrusions into privacy from that upheld elsewhere in
respect of nen—Government intrusions. Because the functioms
of the Commonwealth Ombudsman and tne Administrative Appeals
Tribunal are limited to the public sector and because privacy
intrusion is not so limited, it seems unlikely that either
of these important instituticns can be develdped to provide
comprehensive protection for privacy in the Commonwealth's

sphere.
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9. Furthermore, an- additional -attractiof of -the Human Rights
Commission'és.the machinéfy for.dbiﬁé the balance here
is théé;'ﬁbﬁévé&”impdrtant,'ﬁfiyacy:and-freedom,qﬁ-infcrmation
are not absolutes. -They are-important values. that have to
be weighed”inftheqcontext,ofnmgny,qghe;hgalyes of our:
society. . The danget . of .dedling with either of. thew in
isolation fs the development ‘of dngpatism”d?”hntealicfa
A Human Rights Commission with its e¥e on other icompeting

' . human rights and fﬁé;téuffé with thel¥ long.tradition of "

. protecting citizens' libertiss may provide 2 more balanced - -

. viEf&bd*iﬁ;E”' : tﬁ.‘iﬁ”‘.ijdiiié"é thét" hév'

10. vAlthough iE may ‘be preferaBle to prov1d for freedom

of legislation, ‘as suggested in the i ted Klngdom Bill
this is not’ necessary- The inability ‘of . the Commonwealth

to léﬁiél&gé?' unlversally “on elther sub;ect permlts the

. AT

1eg151at10n ‘on prlvacy protectlon'
F

-11.

a FPeedaw of Iﬂfbrmatton Act and 4 Przvacy ﬂct' All overseas
experience teaches thé difficulty of dividing the two spheres.
The experience of the Unjted States, Canada and New Zealand
at least suggests that access to oné's own pergsonal files

in the hand of Government is a matter of privacy. Access

to the information relevant to the generai conduct of Govern—
ment affajrs is a matter of freedom of information. The
former is the specific concern of an individual to comtrol
the perception others have of him., It is therefore a privacy
right. The latter relates to the individual as a citizen

and the supply to him of the information necessary to work
the machinery of democracy. '

12, The second decision that will have to be made relates to the
jnstrument that should decide between competing claims. Tﬁere
are reasons why the instruments that are suitable for evaluating
the claim for access to Government information and the refusal
te give it on the ground of secrecy, may not be appropriate
for evaluating privacy, and the weight to be given to it.

1f separate Acts are to be passed, specific provisions will
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’ iﬁavé +0 be made, gulding “tliose who ‘are required to-
make decisions when'a claim for information either
conflicts with*ox-assertsta'right'Qf'$rivacy;““"' ‘

Our common law-failed to develop either a right to privacy or a right of
access to Gobe%ﬁﬁeﬁt—inférmationau“Neitherrrighbfhas %éen;spelt.out of
our Constitutions: Such legislation as has been'passéd=tﬁ date has not
dealt adequﬁﬁely-with thes@ issues either in the Commonwealth's domain
or in the States,. 'Eac; :f;ssuei's now under the micr.oscope.". Legislation
.on each is tiow iﬁ"dﬁlised at the Commonwealth' level: There - will generally.
be no conflict between thesé rights: ~They will complementieach- other.
It is to be hoped” that they will be developed-ii the cérmtt;_xt‘o'f‘-. a.com-

preliensive reconsideration of. Australian human- rights and that where

they occasionally-eenflict, simple,. uniform s tatutory-machiner

provided to r-esol-x‘rlethe- confliets =r. o T

*
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