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- INTRODUCTION .
The Crimina) Investigation Bill 1977. There is presently. on
“the- ktable of the Fedena Parllament the Crlmmnalulnvestlgaxlon e -

- Bi1171977. The Bill was descrlbed by the then Attorney General,
e 7Elllcott when-introduCLng it g8 "a ‘major measuwe “of reform"
It has been;lald on thextable to- penmlt public.and- expert comment ...
and crltlclsm ) There could be no more expert“scrutlny than is -

" provided by thls coiibse for maglstrates admlnlsterlng the great

bulk of the eriminal law of this State.

OPenlng the recent 18th Australlan Legal Convention, the
Prime Minister of Australla, Mr. Fraser, told the assembled
panticipants that the Commenwealth Government was embarked on an
"unprecedented,progrémme of law reform" :

"In the last eighteen months, there have been :
a restructuring of the Federal courts system; a
fundamental revision of Federal administrative
law; the introduction.of important human rights
legislation; a thoroughgoing review of legislation
on trade practices and consumer protection;
references on a wide range of issues to the

" Australian Law Reform Commission; and of course
three constitutional amendments" .

In the course of his addre%s, the Prime Minister also referred to
the new methodology of law reform, of which this seminar is part
the open discussion of‘controversial and dgifficult matters, with
a view to perfecting the final product :

"We have deliberately set about promoting what I
might term 'participatony law reform'. If the
law is to be updated, if the advances of science



and technology are to be acknowledged and
accommodated and if our traditional -liberties
are to be protected, it is wvital that the
community ‘governed By the law should take part
in helping to frame reforms in that law. I for
one reject the-notion that important reforms
should be left to the 'expert' ... The A.L.R.C.
has. actively sought to engender public interest
in-the tasks,assigned to it-by. the Government..

. The .Commission has held public sittings and
seminabs in all parts of the country. It has
distributed widely, - -tentative proposals for
reform, and it has stimulated mu&h informed
discussion in the media. - This process has amply
shown that the Australiaifl community will respond
to an -invitation to participate.im the process
of legal renewal. Public acceptance of the need
for reform in many areas which have long remained
untouched: is now widespread". -

Irn the course of his address, the Prlme Mlnlster also referred
to the Criminal Invesitgation Bill . o '

_“Another curreént-Bill of gréat impoftance in :
relation to human rights is .the Criminal Investigation
Bill.. The basie purpose ... is to codify and -
clarlfy the rights and duties of citizens -and
-Commonwealth-Police .when involved in.the process. . .
of criminal 1nvest1gatlon. This is an area in

which there has been much dissatisfaction,

R considerable writing, many proposals for reform

but not much leglslatlve actlon"

‘The Attorney-General acknowledged, as do I, that crime
is too rife in our coﬁmunity to impare the basic efficiency of
cur police. The aim of the Criminal lnvestigation Bill is
certainly not to assist criminais_or te frustrate the police.
Its aim is to strike a fair balance between the needs of the
law enforcement agencies of our society to uphold the criminal
law, on the one hand and the rights of an accused person,-under
suspicion, on the other. The Bill is not written on a blank
page. It has as its background a number of fundamental principlé
of our criminal justice.system and worldwide movements which
have galned momentum in recent years to. translate vague, general
expressions about the human rights to be expected in a civilised
community into.specific and clear laws, which are available to

the persons subject to them.




justice, that favoun. epllecting the basic-rules: to be-observed

in_ the - crlmlnal lnvebtlgatlon procudure in the one legisiative

mudsure.‘ I doubt thar

T

hyone w111 dlﬂpute ‘thi:s. -.The question
pili bLlOle Lhu Canunwealth‘Pdrliumer

'Does lt ar 1t sets out.to do, strike

for effectlv;

hunan rights? R

The Unclstuwbedea slc- Rules oi Our Crlmﬂhal Juatlce‘;;; said

3

~that- the page, upopgwhlch the Blll is wr;tten is. not blank On

Jn DFEn trlal, ncrnally requlres the accused to prove nothing.
The burden of proef 1s normally -exclusively- upon the Crown.
The accused is- entltledlto be- acauztted if a- reasonable doubt

e

L\lutu boncernlng h;am;nnocance.; Ha is- cntltled -to-remain

silent and to requlré the'StPlPteSt proof of hlS gullt by the

- Ceemiear LomamEenroy o amIO T L . )
These rules do not, of course, make the lot of the

police or pPOSBCULlng durhorltLes eauy Inevxtabl/, they
result in the occa510nal fallure to prosecute guilty men ow

the discharge or acquiteal of uuch men. Let there be no doubt
that the rules are extremely burdensome upon busy police and
presecuting authorities, who are faced with an increase in crime
and growing sophistication on the part of criminals. The rules
no doubt lead to frustration, disappointment and even bitterness
Howaver, they are rules which have secured the special balance
which exists between authority and the individual in English-
speaking, common law countries. Although an English Committee
proposed the abolition of the right of accused ﬁgrsons ta
silence when accused by the police, the ocutery that followed

. this proposal showed clearly the support which exists for

keeping the rules of criminal investigatien and the criminal
trial heavily weighted in favour of the.innocence of the accused.
When the Australian Law Reform Commission conducted its inquiry -

into & new code of criminal investigation, we were frankly



surprised that-serious arguments for .abolishing the right to
silence were rarely pressed upon us.uvaeﬁ police,authorities
seemed content -to- live by these fundamental rules. WEIWETE
'not in these c;rcumstanceg prepared to suggest the alteratlon
of this basie right. Nelther does the Bill. So long as
guilt or innocence-is Iried befoPe a jury in.an adversary
setting it will be difFficult, so it seems to.me, ¢0‘int9rferé

in this fondamental of our criminal jurisprudence.

Ines CdpabllltY‘Of Some Controversy. = But even-given agreement
;cn fundamental rules, lt&lSlﬂLVltablu (and we -must.recdgnise it)
that a Bill such as.the-Criminal Inves*zgatzon Bill 1977 which

seaks to spull out and modernise various aspects of the
eriminal. irvestigation process is boundzto be .coftroversial.
Changg-of-any.kind; but particularly change in the sensitive
relationship that is here in-questiony is inevitably -
_uncomforréble.- It is ThETEfOPé”nOtTtOTbé;EXPECted‘that
lealslatlon of .this kind will: comnand 1nstant, universal
approbation. Bucause 4t is neﬁegsarlly detailed "and introduces
- §0Me Naw concepts and methods, it-is entirely understandable
that it should be greeted with suspicion. The task of the
reformer is not supposed to be easy. Rare indeed will be an
important reform that eniists universal praise. Though
digappointed, I was. therefore not surprised to see a report
that the Police Commissioners of the south Pacific region,
meating in April, called oﬁ the governmgnt not te preoceed with
the Biil.

But just as "change for change's sake" must be
resisted by reformers, sc "opposition for opposition's sake"
must equally be resisted. Proposals for refofm must be weighed
¢n theilr merits. Because they are complicated, difficult,
technical and different, propesing new ways of dbing settled
tasks, does not of itself justify oppositon, given the background
of this Bill and its terms. Reasons, indeed specifie reascns,

must be advanced.




Mihority View Adopted : Judges' Rules Approach. Although
it is based upon the report of the Law Reform Commission, there

have ‘been significant and detailed amendiments. - The fost
lmportant of these hds been the adoptlon by the government

£ the view of one Comm1551oner "My, ‘Justiee: Bnennan,fconoenning
police powers on 1nterrogat10n. The majority of the Cowmission,

"sybject to very strict protections, 'was inélined to permit

ﬁdLice a right of interrogation for a strictly limited period.
“The view adopted by the governmnet and reflected in the Bili
Adoes -not follow this reoommendatlon. Instead 1t adoptq the
-approach of the Judges' Rules: Wthh are substantlally observed
‘throughout Australla and have been observed ln most British.
The'. fazlure of

?Commonwealth countr;es since at least tHe" 19205
the Bill to prov1de for ‘a rlght of pollce 1nterrogatlon is the
major SpelelC cr1t101sm which has been voiced by Mr. Whltrod

- former Comm15510ner of the Queensland Pollce "Reference. has
been made by Mr. Whltro fonthe Hltchéll Committea’ 5 proposal
fthat pollce “should hive'd’ rlght of" 1nterr0gat10n for two hours.
The ma]orlty of the Ausfrallan Law Reform-Commission proposed
a basie rlght, subject “to the' guarantees “and: protectlons T

“have mentioned, for four Hours, ' The Thomson Repert- in Scotland
ib%oﬁoéés,”hifﬁ iike”ﬁ?b%éﬁfions}”é‘sik’houffberiodﬂfor police
ihtéffdgatioﬁiﬁ This Bill provideés no novél right of- detention
such'as this. Instead it would enact the well-established
current approach spelt out in the Judges' Rules, but put'those
provisions into a reddily available Australian statute.

Although the government has not adopted'the majority view
it is important to put police criticism in perspective. By
opting for the minority point of view and the Judges' Rules

the Bill simply opts for the present constraints which are
‘imposed by law upon the police. It may be a fair criticism that
an epportunity has been lost to facilitate;the work of police.
However it is not a fair critieism that, by adopting the approach
of the Judges' Rules, the Bill has positively hindered police.
For more than half a century, the police have showﬁ in this
oountry as in Britain that they can perform their daily tasks
within the constraints imposed by the Judges' Rules. Those Rules
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_were Qesigned:to recognise the civic duty of all_citizgns to
assist police but also the ﬁpécial disadvantage which an
acaoysed persdﬁ suffers when under the compulsioh of police.
There are no doubt many in Australian society who sympathise.
with the predicament of the police having to "muddie along"
with "voluntary co-operation" or securing "assistance with
_their inquiries® or, even using holding charges. Bﬁt an equal
number are nd doubt éohcerned to avoid a ?dlice power to "detain
fof'questioﬁing"'Which'méy be or become oppressive and could
alter tﬁe:délicate:bélanCE'bgtween the rights of the citizen
éﬁdﬁiﬁé'ekaréiéé‘of'eXecqtivé'pdwef_in our community. The
_Bill reflects this last concern. In this respect, the’
Zfdﬁdaméﬁtal_ﬁrovisioﬁs of the Bili governing the relations of th
pclicé_and'a'suspeét do not alter thé present law or the
_procedures. that éréfcbsefved,byrpoliée throughout Australia.

Summing Up:s:-Getting the Bill in Céntext.‘
1:- It would be helpful if this seminar could concentra

- en specific points for the improvement'of criminal

- investigation prccedures, . This is a collection of

< ‘an expert group of commentatbfs1 LIf %he opportunit
dces not present today for comment, I hope it will
be taken later. Any propesals for. improvement of
the Bill-will be convéyed by me to the Attorney
General 's. Department: o :

2. Of course, in a measure such as this, it is
inevitable and healthy that there should be
differences of opinilon. In a democracy, anything
else would be surprising indeed. Our task today
should be to ascertain the differences and test
them against the Attorney-General's stated objective
This is to strike a fair balance between the
community's need for effective law enforcement
and the need to preserve and respect basic

human rights in our country.
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It 15 part of a serles of

B the Commonwealth Parllament 15 endeavourzng*'
TYouEn Rk ths FER e b -

‘recognlse and

FLE T »2- L gt 5.*;.--:1*\

is better that 1laws on suc 3

S ey Y et Lo RV UT i S rwE e TH-

matter should be found in a ;eadlly avalléble
e N - Pt s 3 B

Rulesﬁylll,_ndoubtedlyzeils r : o
erimipal. 1nvest1gatlon"pgg§_g@wa&gggggnnulang" e b -

are_ crltlcal fo

movement, t@:-@ss%% -O:ea:a%??w n&l}ts +in; 'Szes,lf i
termsaxgyé_gygp to;Egliﬁgy them 1n the ene....
Bill is surely a step in:?he_rlght_dlrectlon.
The guestion is theréﬁore whether this Bill

15 the »right Bill, and if not, how it can be-
improved. ;

5. To shelwve a'Blll such as thls and to do nothing
about the process of criminal investigation
leav;ng things as they are, as pOllce spokesmen
urge will be to make a specific decision.
Inventions of science and fechnology have been
developed: the tape recorder, v1deotape and
cameras, telephones and so on, which are
presently not used in our eriminal investigation
process, as they might be. If we are to rejsect
incorporating these into our laws, it is
desirable that this rejection should be a
positive decision and not simply the result
of indolence, apathy or a fear to face up to
hard guestions.
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6. This Bill does involve facing up to hard
'qﬁestionsﬂ "Any reform is'uncomfortéﬁle, but
if we doTﬁothihg,'dﬁf‘laws will simply slip

-behind. 'Thé law and reality will grow further

. apart. Parliaments ‘aré.y Ekely"tglgllow this

to happen. ’ -

7. In terms, the Criminal Investigation lel
,leaves ba51cally undlsturbed the Judges'
"Rules- that have governed pollce contact with

1nterrogatlonAwas not acq G
'dlterations and reform proposed. Tifough Qéry
1mportant) do not alter the crltlcal rule
governlng pollce relations w1th the accused,
I do- no't belleve “that thls“polnt ‘caf be made

too often*' nist bé kept

The dhanges proposad
1n fhls perspectlve. g

HISTORY OF TEE BILL

The Reference to -the Commission. It.is.worth pausing for a

moment to outline briefly the way the -Bill originated. I
say this because the only other.criticiém voiced by the
Commissicners of Police was to the effeet that the Commission

failed "to give sufficient weight teo the views of police,

magistrates, judges and other concerned persons™. This is
not & fair statement.

In 1875 the Commonwealth Government decided to
amalgamate the Commonwealth's law enforcement agencies into a
single police force, to be known as "the Australia Police".

A Biil- for that purpose was introduced into the Commonwealth
Parliament in November 1975. It lapsed with the dissolution
of the Parliament and the new govgrhment decided not to

proceed with the proposéd amalgamation.




The Attorney- Genural “in Hhy 1975 cous;dered that
L an attempt should bé mdﬁ@'“cbﬁtcmporanéous w;th tHe amalgamatlon,
to establish a new, modern ‘code to govern crlmlnal 1nvest1gatlon
by the new policé force: Tewms of Refepence “were drawn for

the Commission and théde included referance to the conmltment_
of the government to- ”brlnb AT trallan law and’ praétlce into
conformity with the standards 1a1d‘doWn in the InLernatzonal
Covenant on (Civil and Po Itttcal Rights. This Covenant, which
Australia has signéd but: not yet SfbEcribed to, dontains a
“number of articles Delevant TE e crlmlnal 1nvestlgailon
process. Many 6FF fhem A8 Hutlined by Ml Ellicott in hls

Second Readlng Spaech I will not repeathhem here
s L

- - . 3 T
-y LT, -l PO O H

Expert Consultants to™ AsSist tHeé Comifif's§icn. - The Coﬁmission,

unlike so many other governnent‘tommxttees tamd’ 1nqu1r1es was,
given a strict timetable. Necordingly,” because it was then

in its infancy and HingBie "t6 ook exclu31vely to 1ts own staff,
it sought out acknowledged experts from ail parts of Australia
with: spec1al kncwl;dge in particular areas of the law and

practlce relevaqt‘to the refqrence.' The Attorney—General
o ey P S TR TH I P} E

ints.. One of them JM2s .8 judge,
AT tne Loy

'anoLher, an em1nent Queen s Counsel.i Others were barristers,

sollc1tors, pollce and academic lawyers, One pollce ‘consultant
was a Chief Superintendent of the South Australia-Police (Chief
Superintendent J.B. Giles, G.M., B.E.M.; Q.P.M.) Ancther
police consultant, now Chief Superintendent R. Farmer, Q.P.H.,
is now the Principal of the Australian Police College. In
addition to thege consultants, officers were appointed by the
Attorney-General's Department and the then Department of

Police and Customs. . At all ¢ritical meetings when the
Commissioners were considering the hard decisions that'héd to
be made, officers were present both of Pelice and Customs, who
were able specifically to put before the Conmission.the.police
point of view. Of course, this view was not always accepted.
Nor were the opinions of the consultants always accepted. But
the police and other viewpoinis were carefully scrutinised and

weighed. T have not heard one criticism from police quarters




about the Conmission's report on Aleohol, Druge and Driving
which proposed new breathalyzer rlaws for'the Australian Capital
Territory. " The Bill based udpon that report passed lnto law

. this very week. It will assist police to tackle in @ new way
the problem.of drinking. driving:. The Cemmissioners who wrote
that report were; with one exception, precisely the same
Commissioners who signed the Crimival’ Investigation report.

I say. these things Lbecause the only: 51gn1f1cant eriticism voiced
by the Police Commissioners' meetinf ‘related to the compositich
and nethods-of the Commlsslon. These are therefore the only
criticisms which' I can: answer, as I'bglieve I should. .,

Publlu SlttlnES in all Parts of Australla. Tﬁe Commiésion sat
in all parts.cof’ Australia to- receive publ1c 5ubm1551ons on its

terms of reference.: If a' number of centres it had the beneflt
of comments by eivil.Ziberties assoc1at10ns, senior officers
,or;Smate:Pollee_ForCEsﬁ;pollce,assoc;atlons,_ordlnarj policemen

and- members. of the publie: . *°1  =

Favourable Réaction to the Report. Detailed consultatidhs took

place with thE'Office'of Parliamentary Counsel in-the
preparatiqn of'draft‘legislation'to imp;emenf the Commission's
report. The report was celivered to the Attorney-General, as
requlred ‘on 5 September lE?gfuf?—;Egnbrinted and-ESBIEH in
Parliament in November 1875. It was styled an "Interim Repori™
precisely to permit still further cocmment and criticism of
its proposals. In Australia, the response of the media was
favourable at the time of the presentation of the report. The
response of the Australian Law Journal was also favourable.
Special attention was drawn to the Commission's efforts by
public sittings and otherwise to "discern and determine the
needs and interest of the community and of community minorities”
The Law Journal pointed out that :

"Quite a number of these reforms would be

‘of value. to the extent that, if adopted,

they would save time and money, enable

police officers to concentrate on coping

with more seripus crimes and increase respect
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“For the law and ror thé members of the pollce
erCL- A numbev of the proposed reforms:gh

hdve already worked well ln overseas

juPlSdlCtlan, gnd haye stood he Test. of

"to rustope the ;ag Fou;ﬁﬁlp;opgp_fpnqtlpnsiln thlS fleld by
constructing a workable legal framework, for emiminal invest- .

igation". Professor Ashwo;th;coﬁclgdgd_his reVLew 1n these

terms e e

“Over the details of the proposals .ghﬁeqﬁﬁé
w111 lnevxtably dLspute. ﬁbout thu need to

.nd llbertles serlously, however,
there can, be no dlspute ThlS 15 the méanlng
of the pr;nc1ple that wrltten rules and actual}

oese FEDALE o . sl

nv stlgatlon ;s settled it must

be pelnforced by safeguards and sanctlons. """

in the front llne should be the safeguards""

deésigned to ensure that lndlvlduals are

notified of their libérties, are given the

- facilities to exercise them, and are not
disadvantaged by any departure from the
procedufe.ﬂ In reserve should be the sanctions,
designed to ensure that when breaches do occur
they are properly and effective;y dealt with.
Few people can be expected to welcome inereased
formalities and procedufes with enthuéiasm,
especiall§ those who have t¢ operate them.
Yet if this ts the price for the reintroduction’
of the rule of law into criminal investigation,

then it ought to be patd".
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I am lniormed that the Law Reform Comm1551on 5 reportE
is now used in a number of law schools throughout the country
as the basic text Ffor teaching the law relating to ¢riminal
investigation in Australia.  Indeed, 1 am told that in socme
parts of Australia, such has. been the demand for the report

that the‘Au;%baligﬂ"vaernmeht‘Publiéhing Service has sold out.

To Say. the least, it.is uUmusual for supplies of
reports of thls kihd to be exhausted. - Tt ihdicates the very
'conSLderable interest which the scholarly analysis and -

reformist proposals of the Commission have. engendered.

Preparation of tWe' Bill.~ Before preparing3the legislation
" itself the government had the beneflt of suggestlons and 1deas
from a number of 'scurces, 1nc1ud1ng the Department of State

and éomments'by'pollce and other authorities about thL

Commission's proposals. I am- informed that all of the views
and suggestlona made, 1nclud1ng ‘those ‘made “by police, were
carefully con51dered. “Congultations toock place between officer..
of the department Mp. Just;ce Brennan and myself, in order
to achleve ‘thoése modifications whlch were necéssary to
accomihodate Yis Honour's minority view. At the same time, the
occasion was taken to improve and clarify the legislation.

The Criminal Investigation Bill 1877 has therefore
“gone through' Successive stages of public¢ consultation already.

It has been carefully scrutinised by departmental officers
and re-examined by Parliamentary Ccunsel's Office. It now
comes before the Parliament} fhe public and this Seminar for
further ecritical serutiny. I suggest that féw legislativeA
measures in recent years have been so carefully, theorcughly

and intensively prepared,




“THE TERMS OF THE BILL——m-n

““gome Cautionary“GenevﬁI'Obgbfﬁatidﬁé. -

Every word in- leglslatlon 5f this klnd 1s v1tal : Thcre 15,
I am afrdld ‘fio substitute for’ 01ng bach to the terms of

the Bill. This will not be news t> Part1c1pants in thls Semin¢
Necessarily Acts of Parllament and the Bxlls whlch precede

3Ffﬁen,'are technidal~and™ sometlmes compllcl

sent

Bill+ Has compllcated PPOVlalOﬂS ’However, its broad _Drbach

T is fairty clear. I can 48 o move 1nLthL tlme u]lotted than

-

o outliné “the BiTi in~ general terms. As QLll és there
bL1n5 advantages in soelllng out thesalv1tal rlghtn and dutles,
available to gll% there

;srthat 1t

governing the“

and a member of

the lndependent arm of government (Pepresented by the ]ud1c1a“y)
Necessarily, then, this introduction must be brief,
general, somewhat superficial and selective. There simply is

no substitute for a close scrutiny of the Bill. Nevertheless,
the community is entitled to have put in general fterms the

way in whieh it would operate. That is what I will endeavour

to do.

The Arrest Situation. 9One of the first efforts of the Bill is

to take the emphasisoff proceeding by way of arrest in
criminal charges and tc encourage proceeding by way of summoﬁs.
.The differences in Australian figures are sfartling. w%ereas
about 18% of A.C.T. charges proceed by way of arrest (the
balance by way of summons) 31% of Commonwealth Police chérges

" proceed by way of arrest and Bu% of Northern Territory Police

chadrges procded in this way. An average State figure is 25%.




“grounds. that. satisfy him that an arrest is-jﬁstified. (c1.8(3)).

"It is at the heart of the transfer of the accused which I have

0f course, there are explanaticns for some at least of the
cifferences.  But, in ;odqy}s world, it seemed to the Commnissicn
that an effort .should.be .made to encourage police to proceed
by way ol summons. Normally, with a married man and a:family,

a mortgage .and other commitmentb, it is safe to proceéd by

way of summons. . This the Bild seeks to encourdbe but not

arbitrerily to require this.

It prevides that arrest may be made after a magistrate
has issuéd a warrant upon which he certifies.the reasonable

For a police offlcer, without a warrant to arrest a person

for an offence, the Bill requires that he should belleve on

reabonable grounds. e .
(a).. that tne person has commltted or
: 1sigomm1tt1ngAthe-offence?%‘\“»
-{b} .that arreét is negessaby:to ensure
.. the attendange of the person before
a' court, to'prevent:eontinuaﬁidn“or
" pepetition of the offenqé'or to
,pfevent loss. or des;qucti@n of ... .
.ev1dence, and i
{¢) +that he should believe on reasonable
grounds that procee@1ng by way of
summons- will not_effectively do the
. job (C1,9).
The Bill reguires that once a persen has been arrested he is
to ke brought forthwith before a Magistrate. With some variatiorn
of language, this is the present duty of every police officer.

mantioned : from the executive arm of government to the

judiecial.

The Bill alsc deals with so-called "citizen arrest".
It lays down what is surely now a sensible requirement, in the
age of organised police forceé, that where a citizen arrests
another he should be obliged to take the other forthwith to
a Magistrate or deliver him to the custody of a police officer.
(C1.10(3)). '




Ta protect. pollceﬂen who had a reasonable belief

'qat thP time of arrest that the person arrested was commlttlng_

;or had commltted Lthe oifence and so. on, 1t 15 provxded that
the arrest "&hdll not be taken to be unlawful" if 1t
,subbequantly appears.op | A, LOund by the gourt that the other
.person did not commit, the offence. In other words,.the
.eriterion is, as at presepnt, whether the pollceman did Lelieve

';cﬂ reasonable grounds at the time he performed *he arrest

‘ There. is a. proviéion (Cl 13} tﬁ limit. .the use of
force 1n arrest. There aremany in. our bQClety whoe belleve

-ghat the escalat&?n of v;olence 15 lxnked to, the use of

~violence. It JS*IhePEEOPE prov1ded ‘that in arvestlng a person

_gfor an, offence, ! poliiceman shall net de an act llkely to

.cause the death of .that person, or.to, lnfllct grlevous bodlly

" .harm on him UnleSéahg.ballﬁvaﬁroﬂhEEQSOnablb ‘grounds that this

~thg only way. to.protect life op. prevent.serious injufy £6 the

policeman himself, the accused or some.other -persen. Limits’

_are also put upon the archaic ruie-that a fleeing felon can

cbe killed. That.mulghadits, orlhln“;n i soriety which

It..

g T

Vi_hanged felons.

.5 Not., approprxatg ln A soclety that ‘has
_abolished capital punishment. Of course, forece and even lethal
ferce will sometimes be necessary. But the Bill reserves its
use to cases where life or serious bodily injury are at risk
~as the alternative 10 the use of "such force.

The Bill requires policemen at time of arrest to
inform the accused of the coffence for which he is arreatad.

But te prevent foolish, technical arguments ar151ng, it is
specifically provided that it is enough for the policeman to
tell the accused the substance of the offence (C1.14(2}). Even
this he does not have to do if the person ought because cf the
circumstances fo know the substance of the offence or makes

it lmpractlcable for the police officer to do so. Again, this
is nothlng more nor less than the present general obligation
of .a policeman. If anything, it protects the policeman

against meritless, technical arguments.

Investigating. Offences. The first contact between a policeman

and a person who may be abl : to assist him in his inquiries

v
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about an offence, will normally require $ome form of
identification. Clause 16 provides for a reciprbbal exchange
of information'ébout identity. It iﬁboses:a duty upon
certain persons to supply their name and address. Likewise
the police have to supply thefr name and’ address to such
persons. The_ﬂ.u.w. Council fop Civil Liberties opposes

this obligation. It ?eemed to the Commission to Lhe a fairly
commonsense one. The fight of silence can suraly not g0 .
so far as to perent mere identificétion i Furthermore, the
obligation only arises where a pollce officer believes on
reascnable groundb thnt a vason ‘whi” ia-unknown to him may -
be gblg to as 51st him 1n ‘his inqulrieL in connnctiun with an’

of fence. ”hure are many pPEPLquSltlE “and the fine for

' failure to uupplj 1dentity or for glVing a false 1dbnt1ty is

not very great ($200). T stredb that the invasion of

privacy seems minimal. Host c1tizens supply this information
anyway. FOOllSh reéfusal to supply T parti;uiarly with the
Ereccnditions mentioned, seems a trifle unreal.; If the
provision were abused it could be reviewed. A police cfficer
~who had no reasonable grounds for seeking the name would not
be entitled to~ get it (Cl 18). L L

The Bill then proceeds with the duties which arise
when a police officer is interviewing suspects. The Bill
specifically envisages that the police officer may ask questions
relevant to his investigation. But the Act spells dut in terms
that the person asked qﬁestions "is not bound to answer the
guestion™ (L1.17{(2)}. This is nothing more nor less than the
traditional right to sileace. '

) Where, either Before or after questions have been
asked; a person becomes "under restraint” (that means that the
pulice officer would not let him leave if he wished te do so)
a duty arises upon the policeman not to ask him any'further
questions Until he has told him his name and rank and given
him the standard warning that he, the suspect, is net obliged
To answer any questions. asked of him. To this warning is
added the oblipation to inform the suspect, who at this stage

is in a positien that he cannot go free, that he may at any




time consult a.lawyer or.communicate.with an.apprepriate

r‘F_‘la.‘,_tiiy_EO;" _iji_end (LB i e o L LIADUSEAL Tl

or. to ask hny_queat;ons)gplg§sih? hgaigayx;pﬂngthe person
involved by handing him a document which sets out.in simple

- % -ldnguage that person's rights. THesg include that he is not

cbliged to answer any quesrions, rhat he.may-communicate with

2’ lawyer or wi;h_a_fpién@

ihe purpose of thlb doeument (Cl.lS) is-to. convey

TR e e

to’ the éccu:ed the rights which’ he en]oys as. a- “mEnbér of the
;AuStralldn_commun;ty. The hardened. crlm inal. knows..these
rights. The rich can soon find, them but.. It,is:for the
ordinary citizen wno.is literate;:that notices ef 'this kind
must be devised and supplied. Is- lt ‘reasonabler that +the
important rights swhich, our. EO“letycheplshes should be restrlcted.
.In a soc1ety of general educatlon, is. 1t not: appreprlate to
hhaveﬁ§z§%mgge;ﬁogm%wg%ghiggl%ﬁqq person ‘in a predicament just
what he is entitied to do under the law of the land?

Access to Lawyers, The Bill then provides that where a suspect

.who is under restraint asks to see a lawyer, he is to be given
regsonable facilities and & reasonable cpportunity to do sc.
The. police are reguired to wait until the lawyer has arrived.
But. the bill is not unrealistic. There is no obligation to
wait for mocre than two hours for the arrival of a lawyer.

If it is not reasonably possible to secure a lawyer or to

secure one in-that time, the police can proceed (Cl.20).

) The Bill recognises that many people do not have a
"lawyer of their choice". It therefore requires the Minister
to keep a list of lawyers who are willing to assist people in
the vicinity of the particular police station. If a person
is unable to get his own lawyer or does not know of a lawyer,
the police duty is to suppiy the 1list. The fact that it is
for the Minister to keep the list and to consult professional




associations about.it, will.ensure that this provision is not
abused (C1.21).

Commurication with Friends and Relatives. Some puopie will

prefer- to communicafe Qith a relative or friend. In these
circumstances the police éfe reguired to allow such .
communication unless they:bggievé that. it will lead to the
escape of an accomplice or the loss, destruction or fabrication
‘of evidence . (C1.22)." To avoid thgnéi;uatiQn‘pf_pgople in
custody being entireiy,_incommunicado, thg'ﬁill also p:oQides
that a‘syéfem will be ihtroduceg to maintain lists bf persons
who are'"undgﬁ;festraint", “This.will .mean. that, subjeet to
protections like those I.have already mentioned; it will be
possible to.check whether a parsen is.in police custody. This
should avoid the qomﬁlete disappearance of syspects . during

t e told..}eads to much

interrogation. : a.matter thatiweﬁqg

needless anxiety on the part of innocent.peoplée.. .... -
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Treatment of Prisoﬁers{ The Bill obliges. certain specific

minimum treatment of perscns under .restraint.. In this respect,
iv does nothiﬁghmgfg than to nei;gqjlthe International Covenant
on Civil én@ Political Rights. For example, if they need
medical treatment it is to be supplied, although at their

cost. They are to be provided with reasonable refreshments

and access to toilet facilities.uThey are to be given
facilities to wash or shower, to shave and to change clothes,
particularly before they come bhefore a court. The sorry
appearance of persons kept overnight, brought before a court
on the next day, surely puts them at an unfair disavantage.

If it costs the comnunity a little more. to unheld human
dignity, even where a person is accused as a criminal, it is

a price worth paying to uphold the reality of our fundamental
rule that a man is presumed innocent until judgéd,guilty;

Special Protection for Some People. Fellowing the Law Reform

Commissicn’'s Report special protections are provided for
classes of people who are at a particular disadvantage in the
criminal investigation process. The first is an Aboriginal

Australian. 'If he is suspected of a serious offence, or an




“offence against the person eor property, he is not to be
lnterv1ewed unless a "prisoner's friend" is present or unless
"he has expressly and voluntarllj waived his right to that
"rotectlon AnyOne who know 'thL sllghtest thlnb about
'Aborldlnals, knows Lhelr tendéncy to agree with Dersons in
authorlty The ]udges of thn Northern Terrltory, men skilled
1n dballng wlth Aborlglnal acuugcd und rllne th15 poxnt 1n

:many judgments. There arc now Abor;glnal Lugal Sarv1ces

nd 1nrormal drranbhment, for thm presence Of erresentatlves

of sugh aerv1ces ‘are often deL 1n practlce even now. Thla

‘BLLl would rebularlse thaL procndure The presence of a

e

“relatlv;, of a lahyur,'or oF & cztlzcn”auth0b1 sed o attend
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is env15dgcd. It kS qulte unreal” to answer thL “pe;lal needs

of the Aborlglnal communlty by reference o the very smdll

numbur of Abo"glnals who hava reaC1ed promlnence 1n our soc1ety

There ‘is at the moment a need ror speclal provxsmona for

' Aborlglnals. Subject to" walver theE Bi1Y prov1des them.

leeWLqe the Blll requlres that where a per Sn_ié'

Tt able to communlcate with' rea;onable fluency 1n Engllsh

the pcllce are not to sk queétlons unless a competent
interpreter is prggent;j(Cl 27) Anyone who has been in a
strange couniry, with a strange cr;mlnal.syotem, wlll know
how fair this provision is. It is .especlally an obligation
of our community, where we have brought in many migrants

frgm criminal justice systems which are entirely different to

our own.

Likewise the Bill provides special protection for
children under interrogation. The prlmany obligation is to
onlj conduct the 1nve°tlgat10n if a Darent ,” relative op

friend of the child or lawyer or welfare officer acceptable to
the child is present.

Confessional Evidence., The Bill then turns to deal with the

vexed question of confessional evidence. It is no good saying
this is not a problem and that police should be trusted and
that corroboration of police should not be required. Hore and

- . - »
more cases in our gystem are now being fought out not upon



the basis of primary investigative evidenée but upon what

the accused aald or did not say at a palice Jtdtlon. These-
bitter battles poison thL admxnl«tratlon of crlmlnal

justice. We must do gomgthlyg to help the ]Ld es and the
juries to determine tﬁem_cbffeetly. The Bill dées hot make
tape recording of confessions compulsory. However, it
certainly seeks to entourage the uﬁe of tape Pecordlng. I ask
again : 1Is there any real doubt that in the 2lst éentury one
means for setring at rest digputes about confessional evidence
will be tape recording of eQidénce° wé‘are drawing a Bill
here whxchb speaks to the 21lst century ’ We -should always -bear

that in mlnd. ) _ 7.17

6f coursé tape recordings are not without problems.

0f course tapes ran be 1nterfered with and sounds can be

distorted or. mlsrepresented But I know from experlence as
Counsel how utterly dtvgutarlng a good tape can be. How
conclusive it can be to the issué for trial. How the
inflection of the wvoice &nd the drama of real and not second-
hand evidence can damn an accused much more s=verely than
typcwrittén'conYessions.i The police were wéaned to typewriTten
confe551on in- the 50s .and 60r ; We must now bring them the
next step to the tape recorder, It will be difficult at
first but if it ultimately restores entire comnmunity faith in
the integrity of confessicnal eviéence, or even makes a

step 1in that direction, it will be a major step forward for
pélice—community relationships.

Use of tape recorders is ehcouraged by providing
that other requirements may be avoided if the interview is
recerded. Alternative procedures are available. They include
the presence of an independent witness (a magistrate, lawyer,
relative or friend or suitable citizen) (C1.33(7)). They
also include verification of a4 statement, voluntecred, before
guch a witness. However, the primary means of security is
recording by sound recording apparatus (Cl.34). Once recorded,
the police must hand the tape to a speecially appointed
custodian. This person will,it is envisaged, be a court
officer. Provision is made for the supply.of tapes and of




‘transcripts .and for.the gecurity of tapes.- Provision is also
ﬁa@g for the destruction of-tapee if ‘a person is noct proceeded
_;gainst} The Thomson. Committeeiiin Sceotland has proposed the
use of.tape'recording. . The. Home Gffice -Committee in_Enéland
ﬁ;s proposqd-sgchuuset;eThe»Qigturian Police currently use. -

" tape recording in.some-homieide cases. -1 have seen them at
-work and have heard how powerful their evidence is. If even

'a few disputed cases-can be set at rest ‘in- this way, the

» Bill will make a significant advance.-

. Fingerprints, Identification Parades;  Searches etc.. Hé'Bill-

contains:faitly, specific prov1s;ons for other 1nve¢tlgat10ns
I will not-go into all of these, pPOVlblODS One is worth
noting. ‘Instances are quoted’ Ln-our:reportaof real injustice

done by convictions based on=identity—evidencef

mind is- fiekle and«tendsato SEL what- G ,SQE»UP

expects-to-sea. - F0r this-reason.tha. Blll prOpObeS many

- protections’ for the accused to-erisure a f?i@~c0nductﬂpf
identification procdedures. -One-previgion -is;-that- where a. .-
.-parade“iS-conﬁhcted-w&t-leasﬁioﬁélphotbgraph: if -practicable -
in cﬁldﬁr“:is‘tb be~taken while. thehparadé g be;ng conducted,
unless a videotape-recording is taken-(Cl.u0(&)).~If..
disputes arise éoncerhing’ the fairness of an identification
parade (as often happens) there will be positive evidence

to put before the jury and evidence which the accused can
proguce 1f he chooses to do so. The fear has been expressed
that citizens may not be willing to take part in parades on
such terms. I reject that .fear. But even if it proved

well grounded, the answer is not to suppress a fair means

of resolving disputes at the trial but to introduce a duty,
akin to jury service, so that the police are properly armed

with the means of conducting fair identification procedures.
Specific provisions are made for fingerprinting
(C1.,238), searching of arrested persons (Cl.41} and medical

examipations of arrested persons (Cl.u2).

The Chapgé Stage. The Bill spells out what is to happen when

a person is clarged. Particulars are to be entered in a

consecutive charge © ok (C1.43). The charge is to be made
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“aé-soon'as'practicable"séftur'the person is arrested’ {Cl.42).
A person’who has been arrested may be released without being
charged, if, for example, the police recognise that they )
have "Qot”the wrong ‘man™ {Cl.45). - Norhiag ‘I's -more foolish
than to require thé'poliee who become: convinced of a mistake,
to preceed with the full machinery of a tfial simply to’
justify the mistake! '

~Immediately after a person is charged the policé
must caution him again and may ask him no further questions
except to elear up ahbiguities or to deal with an emerguncy.
This, again,” is nothing more nor- less than the present limits

impesed upen pclice by the Judpes™ Rules.

The Police Hail DeciSion. Once a person 'is arrested and

charged, he.is -deprived of his Iibertys -'The Bill again

underlines the obligation of “tHe police to hand him over to

the judiciary. He must;-if it"is possiblé, "beé brought “forthuwit
after charge béfone'a“magistraféftu be’ dealt with Aaccording
to law. Iffhé_cannbt,pe’bfought before a magistrate, so that
hé*can‘make?anywﬂédéssary.applicatioﬂ for -Bail T§ him, the
duty is imposed upon the police forthwith to make a decision
whether to grant him bail or not.

The reform of Bail procédures coﬁld take up a whole
sgminar. Indeed there is a seminar arranged by the N.S.W.
Institute of Criminology on 18 May in Sydney on this subject
ajone. The Bill stops talking about bail reform and does
something. It sets out in clear terms the criteria that
are to be applied by the police officer deciding whether to
grant bail or not. T will not répeat the criteria. They
are found in clause 51. They require consideration of the
probability that the person will appear at ccur{, mattérs
related to the interests of the accused and matters relating
to the protection of the community. In the last class is
one matter which was not within the Law Reform Commission's
recommendations. - This obliges the police to have regard,
in making the bail decision, to the likelihood that the person

will commit other offences whilst on bail. {(Cl.51}.




) The Bill thef lays-down the vatious.conditions -
that can be imposed by police as“a'term'bf"granting bail
zﬁlﬁil the next court sitting' (C1.52). Provision is ‘made,
7't 1ast, for the payment of bail by cheque, but only if

‘the police officer in-his-discretion’allows it+(Cl.56).

" There are many prrfestlyt respectablé c1tlzensiwho dé- hot carry
_iarge sums of cash around buf who are nevertheless entiraly
credit-worthy.

- The Bill: allow.1 for ]UdlClal'aupeTVlSlOH of pollce
‘Dall dEClalonS It requlres pollce to inform persofi’. T FEI
fPCEUJed'bail'”di The! peasbns 6w Lhe “peTasalTand of the rrbht
~to.-appeal to a judge or magl trute ;ncludlng by telephore

;whj should we not use the telephone to superintend pollce bail
" .decisions? In some.] partsnf Tive country,--’ ‘the"delay'ﬁntll the
next tourt’ Sitting 4EETSRE bnel TButy even if ‘it+is? short, why
‘should the€ machinery o f tHe 20th: ceﬁtUEy‘Tfnaééa”bf“tﬁe*lgth
century for the tulbpbone is 1ho- years 01d) not now’ be brought
inte the’ crlmlnal justrce syt R s s T

v‘f:!".j'-v."\_'x: B S ]

Search rafd Seizire ard  PEL foer REebhdyt " rime: Hoes- nlot allow

me to deal -with-Part V-of theBill ‘whiéh--provides for methods
of conducting search and ‘seizure and the preregquisities for
search warrants and other searches. Again the Bill envisages
the ﬁse'of the telephone {Cl.B?j to allow judicial supervision
of urgent searches. The Bill does not prevert search without
warrant in emergancies but it does specifically abolish the
general search warrant i.e. an unrestricted warrant requiring no
judicial approval for use in a particular case.

Likewise the Bill forbids entrapment (C1.66). This
is defined as the azect of a policeman indueing a person to
commit, either alone or with the policeman or some other
person, any offence which he would not have committed on that
occasion, i1f he had not been induced to do se. English law
has always looked with disfavour upon agenis provocateurarbut
the:Biil actually does something about it. The Bill also
gives persons access to their criminal history records and
this is in keeping with the important'moves on the horizon

for’ freedom of access te government information.



‘Enforcement of the Bili. I now come, finally, to the critiecal

provisions relating to enforcoment of the Bill's rules., Some
of the provisions cf the Bill may already beﬁeﬁfor§iblgjby S
civil action:brought in . the courts_for thé,recoveny of damages,
"Such actions as those for assault,;maliciouérﬁnosecution,
wrongful arrest and:so. on prbvidefciti;ensiwith a means:of
redress. .~ But the means has provéd_fairly inadequgte iq the
past. The Conmission is presently working on a revised
procedure for the handling of complaints against police. I
am happy to .say' that much: progress "has; been made‘in this
* direction, largely becguse of the co- operatlon of pcllce'. -
commissioners.and the recognltlon of ‘a. peed to_overhaul the

present systen. This report will. env1sage a rev15ed pollce
diseciplinary COde as one means of enforc;ng the Blll'S requlrement

But the Blll 1tse1f contalns a. prov151on des;gned
10 secure: compllance w1th its terms.uaAt present,.courts are
empowered’ to. -exclude evidence wheregsuchJEVLd;npe';smwnpngfully
obtained'Byvpolice£ Generally speaking, and in comparison .
to overseas jurisdictions {espeéially Scotland) our c0urté'
~ have’ tended to exer01se this discretion most -cautiocusly. 1In
the United- States, =S approach hasdbeen taken to exclude
evidence wrongfullily or illegally obtalned no matter how
cogent it may be. The Commission rejected this approach.
But it felt that our courts should be given a more active role
to ensure that the administratien éf justice is not poisoned
by. the wrongful obtaining of evidence. This is a case where
the end does not justify the means, otherwise the whole
fabric of the common law criminal justice system would come

tumbling down,

The Bill therefore Proposes that where in subsequent
court proceedings, an objection is taken that evidence is
cbtained as a result of the failure by the police to comply
with its terms, or contravention of its terms, the court's
duty is not to admit the evidence unless it is satisfied
that to do so "would specifically and substantially benefit
the pudblic interest without unduly prejudicing the rights

and freedom of any person'.
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Some guldance is glven to the courts in applylng
Rt “reverse onus dlscrutlonary rule" The court is to have
regard to such matters as the serlousness of the offence, the

Cto preserve ev1dence of the IdCt the nature and ScPlOUSHEab

- of the contraventlon of the rules and the extent to whlch the

_not’ COmplled thh

Obtdlndd wlll'hutomatlcally be Lxcluded .On the contrary,_

77 SR s

dlaCPethn .Peposed
It wlll be
e\erclsed wlth a view to upholdln7 the publlc lnterest ~But

“in thcm 1s propurlj and‘falply exerczaed_‘

the purpose of the Blll o cns re that hence orth ;

dlscretlon Wlll 1n trﬁtﬁ b; eAerc1sed ' The courthglil

have to laok to SpElelC qhestlons. It w1ll not arbltrarlly

et b et

"use' fhe riles’ oF ev1den'e to dlsclpllne the pollce . It wlll

HOwever, ensure that the whole
As’ tnderp. ‘tHe actlve scrutlny of th‘

et £ oot BRI e Sl s LD
ult;nate guardlans in preserv1ng our llbertles.
L da -

F LT A T e I I Laid ey

This Bill is a major measure of reform. It is
especially a major measure of modernisation. It represents

in many respects the ﬁrgsent law. But it colleets that law,
updates it somewhat, gives it new machinery for operation and
puts it into an Australian statute which. will be available

to every resident in the land. The Bill proposes. that the
responsibility for ensurlng compliance with the new procedures of
eriminal 1nvest1gatlon should be reposed in ]ud1c1al officers.

It is for that reason that the serutiny .0f the Bill by a seminar
such as this is vital and timely.
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