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~ LEGAL POSSIBILITIES

The Honourable Mr. Justice M.D. Kix.:by,
Chairman of the Law Reform Commission

L “.
-

Hr. duciice Kirby te-Chatrman of the Lims Re form ' Commigaion of

- Australia.  That Commission's working paper on”Human Tissue T;‘ansplants
raises a great variely of tssues retevant to the Workshop. '~ The paper
exeludes -congideration of-the more 'adven-tur:oﬁs;;-fufzrre"”dev'e Lopments of
transplantation. . It 'ca;zce‘ntra&_'es. on three iasues. which are-amongst the

most vexed faced by-the Law Reform Commission: on this subject. : “The first

" helates ito-dive-dona tionsd 4~ e proteetion fdr morsdompetent “bersona,
inaluding. children and the avoidunce of conflicts of interest ‘are e.:;p?.or-ed.
‘Secondly-,' the pap'er' deals with cadaver donatiods.  The sﬁnplificatf&n and
modernization of consent of relatives ete.,.and of the Cor*oﬁer is _m%lsed.
Thirdly, the paper deals with the desirability and contents of a definition
of death. It propesea un sapprrih which éztends permitted conducted
rather than owe which imposes limiting restrictions. Finally, the paper
deals with méuhinery- questions, including a national register of doners,
The paper calls for comments and eriticisms and for interdisciplinary’

partieipation in Law reform.
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DIALYSIS AND TRANSPLANTATION WORKSHOP

MT. ELIZA, VICTORIA, 7-8 MARCH, 1977

. LEGAL POSSIBILITIES

Theiﬂonehreﬁlerﬁ¥.rﬁustice M.D. Kirby
Chairman of the Law Reform Commission

. INTRODUCTION: .THE LAW REFORM COMMISSION . o

. 1. T am grateful for tbe opportunlty Lo take part 1n thls Workshop
lt is- -another example of lnterdlsc1pllnlary law reform. . Is there any
doubt that, in preparlng new. laws, ro. meet hew, eltuations, 1eglslators are
~ well adviséd to secute; the-assistance of a range of expertlse and public

Ll.ventllatlon of 1deas7 . One vehicle fcr doing thls 15 the Law Refurm'

vxewa and emplrlcal data. i But we .can: also test suggestlons for reform in

““the- forum of the Australlan communlty.,wbur working papers are designed to

do just that. They . are -not.-the, last word on the subject
eemment, indeed‘cr1t1c1sm ;The ,views put forward at this stage are

tenta;ive only. We come here a6t to convxnce but to 1earn.

R A

2. There ig an 1nev1table tenelon between. science and technology and

law. In 2 time of great technologlcal change, the 3| lllty of the law to cope
effectively with- altered cxrcumstances dlmlnlshes Our present age has

exposed our soc1ety apd our law to, w_et has been called "future shock" or a
kind of "teehnological.Jet lag". . Nowhere is thlS problem more in evidence
than in the Commission's Reference on Human Tzssue Transplants. But that
is not the only Reference vhich demonstrates the point. We are:not an ad
hoe cormittee set up to solve th%stpartlcular problem only. Ve fece like
problems for the law in cpgnee:ioe‘with the developmentwof computers and
the impact they -have on our prieacy;, ﬁess means of COmmunlcation make the
0ld methods of handling defamation actlons, inappropriate There are many
‘such’ examples. The point is that ourt, task should be to suggest laws that
are relevant to medical science and surgical_eechnxqqes. ALL too often,

the present laws are ifrelevehi! potentially dangerous to the medical



profe5510n oT posltlvely obstructlve. The Terms of Reference recelved

from the Attorney—General are llmlted to suggestlng laWS for the. Australlan‘
Capital Territory. Under the Constltution the Commonwealth and thls

Commonwealth body have rio wider _powers. i Nevertheless, our starute calls

the Commission's attention to- the needLeE;som areas for uniform laws
throughout Australla Commmssloner Russell Scegé, who has taken the
carriage of this Reference, has been hav1ng dlsCusSlons with relevant State
officers in the hope that this exercise can have a-national utility. The
report will be accompanied by draft legislation which,‘éf desired, could

serve as a model for amendments to State laws.

TISSUE DONATION BY LIVE DONORS: - i - s -

3J ‘ h My subgect 15 "1ega1 possxbllitles . Rapid developments in
1mmunology make  this a dauntlng ‘topic” for a Jawyer: - It:@is-important that
these queetions should be considered by lawyers, indeed. by sceiety: They
cannot be left to a narrow group of" scientlsts ‘Or experts who, with all
gcodw1ll may - be blln&ed by the- techaical advances  they are achieving, _ .

from see1ng the social 1mpllcations ‘of ‘whitthey ‘#re doing.-1'It will be .

5uff1c1ent to leave the'problems of’ ‘geretic planning *t¢ 4 ~futire workshop.
For preseni purposes, T propose to ‘concentiate ‘on transplanation of specific
organs nf the kind Teferred to in thé worklug paper CWerwill 1eave trans—:

plants- of embryos, foetal tissué and thé like to the-fature,’ 1

b, At present nome of the Australian States or Territories has.
legislation dealing with live transplants. It is an area of possible legal
change‘which immediefely assumes importance iw any legal review of this
subject. The common law is:ine&equate‘ﬂzThe‘Lah Réform'Cohmission has
Spec1f1c leglslatlon. 2 Thls should prov1de for and régulate the removal-
of tlssue from live denors. Our law has traditionally protécted the
dlsadvantaged. chlldren, mental ihcomﬁetents and ee on. Such protection
will be needed herei The working peﬁer suggests that a live donor should
generally be a mentally competent adﬁlE.B”‘Cdnséﬁt should be writtenm, informed
and given free from duress and bnly‘aftef'independent medical edvice,é The
conqepe_of "ipformed conseat" has, of course, inherent difficulties. Never-

theless, there are important values to be protécted here. It is important

1. See The Law Reform Commission, Working Paper No.5, Human Tissue Transplant
{hereinafter referred to as "Working Paper') paras.12-15.

2. Working Paper, para. 41.

3. Working Paper, para. 42.

4. Working Paper, para. 43.




o Lo ensure, ‘50 far"as- possible; ‘that -a- doror -has “full: knowledge of ‘the

-nacure “Heid possible ‘outcome o Hisdonation: - -Consent -in the.law is
fttadlcxonally negatived by 'duress or-undue--influence - But: ‘these are
foréed which' can ‘arigs withid f4miTiss or amoudst ‘friends and ‘others.

?haé-iS'#hy,it’is prbpb§E§‘théaéindépendeﬁt medical advice should bel-

interposed between a-proposed-donationvand the-taking. of tissue,.

S5, 7 - Qur law has tradltlonally sought £o resolve confllcts of

Fl PR AT

: 1nterest, i. e 51tuat10ns 1n which tbose involved cannot be fully BT

they.nwe confiletlng dutles. - That

is why independent medieal,advi_ proposed from a medical, pracclcloner:

not 1nvolved 1n the contemplated ‘transplant. - It is zealized chat there

wilkl™ always be’ pressures Bl otential donor -, We.do -not .deceive ourselves

that 4 necessarily short interview wiil- éﬁoﬁé“thegérﬁgésgures‘drreven ensure

s

that e’Hoﬁorhonderefaﬁds“hié'aetlons. “The minimization of ‘pressures.and the

faif'belancing*bf-iﬁiefésﬁé Wi always remajn, ‘in fhety -a; professional

:Bur's the Adaw's, ‘duty 1s

o glve EEE guidance“td“ﬁll“iﬁfﬁlveﬁ‘1n*the‘pfocess andite? Efdre ‘the.

e g

standatds of society

This SRS VA SOp«co»properoprocedu:es. 1t,1s=a

THESTE Sp fran

donatlons is t

T o G0 .' . T I
B. The most vexed issue in 11 tissue -~
Tt C2LAG_ TeNavvon L3 I L@ wnitine capar. ! ;

from chlldren.' leferent points of v1ewihave been expresse&. 'They ‘range

from the opinion that tlssue should in no case be reémoved from a child for
transplantatlon ko the view that parents Ehould be able to domate the tissue
of the1r chlldren on their behalf Submlssions ‘have polnted out to us ‘that
dlfferent con51deratlons may apply to regeneratlve ‘and nén-regemerative
tissue., At th%s stage, thelCommlssiDn is inclined to take an intermediate
approach, Tt recogﬁi;ée that ‘the-donaticd 0f tissue by a ¢hild will generally
arise in.tragie eifcumétaeees ineélviﬁg,:poﬁentiélly, the death of another
child in the famlly group.‘ In the warklng paper it hds been suggested that
as a general prop051t10n uo person below the age ‘of ma;orlty (now-generally
18) should have capaclty to cousent to removal of non-regenerative tlssue?
Nor should parents of a minor ar other 1ncompetent have power to consent

on their behalf.® To cover the exceptional family case;’ the Commission
tentetlvely proposes that the remeval of non-regenerative tissue could be
authorized an informal ipdependent tribunal or by a judge. The ground
.proposed is_that, on balance, the proposed removal is "in the interests of

the donor™. 1In some family situations, we believe, thar test could be

5. Working Paper, para 4&,

I3 TTaecled — e ma e LT
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satisfie&. This.is a. tentative.: solutlon‘ .. -The pzactlcalltles have to
-be further explored with.you: - In-theucaserof regenerative. tlssue, there
may be a ‘case fof autborizing .parental.consent...:But should it be.te the
wiple age3uf"13?fALISaif_acceptable-today that: parents can speak on behalf
of a youth-of say 172v;kWhenehthe.child_can:appreciéte the nature of éhe
removal of tissué;.his;wiSBesgshonld“spreiygbeﬁtaken into account.

15- ; - . .- . . . i - 7. - - -

CADAVER TRANSPLANTS. : . . .

7. 7 In Australia, the ﬁajority1ofg£§qﬁsplahts,presently c;rried_é@t
are, I understand, from-cadavers. :It,;sgﬁﬁigiqgla;lytimpq;;an; Ehathfhg
law should keep pace .with-medical developmentsjin,thisnfieli. It should__“
Prdvide:@ﬁ.édgquéﬁeiframework for~the remgval .of tissues, from cadavez; -

'The‘hﬁsﬁralianfﬂapitalzlerritury;uthe¢1mmediate ﬁocus*of:our-attention;

at pfesent'has 1o Jegislation -on:thesubject. »Each State has leglslatlon.

Although npproaches differ,: there:is. generally a . proviqion,that tiqauo mady
be removed. aftennconsent"hy;xhe donor..grs consent:- (UrAabsence of- objectlon)
by surviving- relatxves.»mls*thls-apprsach*adequateD»wﬁShﬂuld the-law_prov1de
that there; shculd be.a right:to:use tissue.from all- bodles in. the absence
o% pr;or‘obgectlogwby ‘the.deceased? . - Various: subm1551ons have been received
on this.z"ln our working papef we have;suggested a modification and
clarification of ex{sting laws. . . -

(i) Transplants should be possible after é donation by the
deceased person. . . ‘ '

(1i) . _ Such donatlon should not be capable of be1ng overridden
or vetoed by any other person, except a Coroner in appropriate
cases. ) o o .

(ii1) Provision should be.man for uée of_tissue by a hospital after
an authorized, officer hﬁs made enquiries fdr the existence of
objection by the deceased or by surviv1ng relatlves.

(iv) To overcome exlstlng uncertalntles ahout the ' person in
lawful p05535910n of a body, we propose that where a
persen dies in a hospltal it should be the hospltal
authorities who have the rlght to authorize the use of the

_body. .

Existing Australian laws concerning the necessary enquiries to be made of

8. Working Paper,-para. 89.
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surviving relatives differ. Problems can arise in determining the extent

to which enquiry should be ‘made.- - The South. Australlan 1aw requltes that
1n§uifié5i9é3'mﬁy”be”reéquable in theé circumstances'™ should be made This
appears appropriate.. - Those reletivesdto“be'consulted should be llmlted to
close relatlvesng In the- absence of & spouse, the parents, chlldren, brother:
-or sisters would Sufflce. "~ Lt should-be suffic1ent for a hospltal to ascertain
.the viewg of the first available relatives. 10 The Commlselon has also proposed

: 11
the modernlzatlon of procedures te obtain the Coroner’ 5 consent.

THE .DEFINITION OF DEATH ., .. .. . _.. ., - _ =
8. " Probably the most important-and difficulriquestion in-our review .

relates to thé deteriiiniélen-ofrlifdvanid~dsathi-Theke'are several ways-in

whlch ‘the' 146 Could” deal with this) ubject A strangplant legiskatrion. -

(i) " Firér it couldipreséribea statutory definition by ‘reference
R ‘tO“brain'functiOn=to'épplyv1n all:cireimstances:or; ' at: least)
in relation to cases of transplantation.”* Such a definition

could include detaiied-ciiteria?6r=be limited te_a brief

Spary

Jdefinltlon .as enacted'i {&nltoba ~and ™ some States of the -

-+ nited. States.

(ii) " Alrernatively) tHdViEl conl

“takén: that a- statutory’
definitipn is not desifable’ and that the decision should
"simplyUBE"peséeﬂ to the medical profession{ witﬁgu;_éui@ance
or. criteria for them or for the law.‘_ . ’
The issue before the Commission is whether it 15 d351rable for
legislation to contain a definition of .death in- thlS context and to do so
by reference to brain functlon.l2 Would it elimlnate EXlStlng legal
confusion? Would it recogunize acceptable current pract1ce7 Would it, jn
this vital area, guide the medical ;n:ofess:l'.on'J It could avoid the perils
of rigidity by being frameé 1n terms of suthorization rather than
regulrenent.lSThis is not an 1ssue that should be avoided by the law.
CQuestions of life and death have tradltlonally greatly concerned the

lzw because they are cruc1al to human experience.

A NATTONAL REGISTER?

9. The Commission is specifically directed by its terms of

Reference to consider the need for a national register of donmors. Such

9. Working Paper, para B%(d}).
10. Ikid.

11. Working Paper, para 89(g).
12. See Working Paper, para 77.
13. Working Paper, para 77(h).
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a reglster could be prescrlbed 1n 1eglslat10n ‘o¥"could be P fac111tacive

AL gt

procedure set up on an adminlstratlve‘ba51s, as istthe case with the

exlstlng reglster of;potentlal rec1p1ents . The' workxng paper
recommends agalnst the establishment of a natlonal reglster of donors.
'We do so on the ba51s that Ehe practlcal dlsadvantages of a reglster
would outwelgh the beneflts.' Apart from certaln 1egal problems in the
establlshment “of a national reglster by a- Commonwealth statife, administrative
dlfflcultles and expense in malntalnlng a'24—hour up—tu—date register which
provided instant access and yet ensured the privacy of ‘potential -dondrs would

be véry ‘gréat. 'Furthermore;;ﬂndernthefeehemeﬁof;dona;ion;which the -

Commission has.at this-stage recommended ,Iegieterjwcuidébe_merely one

way of indicating<a wishgtbfdonategtiegge If*héweve:;TfhebCemmission is
convinced ‘of - the ‘appropriaténess- of ‘a:-5chéme whéreby: all bodies are -
available in the,absence of-objectionsby:the deceased; perhaps a register

of objertions-would -be of.greeteg.importances:-:-; -

10. ) Although we have recommended agalnst the establishment of a

natienal reglster, thls does Hot mea

that 2 no va n existing

and suggested methods 6f making ones wish to become & kldney donor known.
Even if schemes siiel aé”kldney dnnor cards and “driving lifence endorsements
do not result in a su‘bstant:.al number of potentlal cadaver donors having
made their wishee known ‘there is nonethéless value in such schemes. They
increase community avareness and acceptance, of Qhe'need for tissue for
transplantetienilslf:peeﬁle have gone to the trouble of completing a card

or similar ferm, then this evidence of théir wishes should be sufficient.

CONCLUSION

1l. These are only some of the contentious issues raised by this
Reference that call for sensitive, informed treatment by the law. The
Commission is appreeiative of this epportunity and‘others to work closely
with the medical professicn on this subject. It ie to be hoped that it

is only the first of many interdisciplinary tasks by which the Commission,
working with medical and other experts can help to haul the Australian

-~

legal system into the modern age.

14. Working Paper, para. 108.
15. Working Paper, para. 108(f).




