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:have now receivad

1 .I then propose to
—i y g

discuss with you ‘same” oE the special impllcatlons of the Reference that may be
of interest to you and the insurance industry.gemerally. . )

Z. ) The' Law Reform Commissiom Act was passed in 1973, It estéblished

for rhe first time.a Law Reform Commission for the Commonwealﬁh;.2 State bodies
to reform the law had begn=established‘for.gany vears. . The growth of the
Comforiwealth"s interest in-areas of private?law, indeed the growth of Common-
wealth legislation, made it appropriate to establish a federal law reform
commission, The Commission's function, in matters referred to it by.ﬁﬁe
Attorney-General, Mr. Ellicott, is to review, modernize and simﬁlify the law.
Our responsibility extends-to the review of laws within the competence of the
Commonwealth Parliament. This includes Territorial laws. In the present
context, as 1 will show, it includes a great area of}unexplored terricory
involving the Commonwealth's power over insurance, r
‘3. What is the reason for a law reform commission? Why not get on with
rhe job in thg‘Departments of State? = Nowadays, Parliaments are intgpsely busy.
They need assistance in marters that -are extremely technical or extremely comple:
Where the ventilarion of ideas for reform is desirable, so that they will be
refined and perfected before they hit the Parliamentary cable,'one course that
governments can adopt .is to assign the.task to the Law Reform Commission. This

is bechuse we go about cur work 1ln a gpecial way.  Expert consultants are
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appointed to sit at, the table wlth the Comm1551oners, assisting towards the
formulatlon of pollcy.A I have no doubt that in the Reference which we have

now received concernlng insurance contracts, a number of suitable consultants

from all aspects of the 1n5urgn "industry will be appOLnted by Mr. Ell-cott
to help us in our task. We can offer no fees for this service. WHat is

offered is the opportunity tD'CDntrlbute to the formulation of national

i 1eglslatlon. In the References we have ‘had to(hate, we have found that busy

men and women will set aside other obllgat1ons to assist-us as.conspltants.

"I am sure that 1t will. be S0, in, thls case.ﬂ, We have already commenced discussiqn .

with the Insurance Counc11“of'ﬁustraiia with=dview to geciuring the nomination of
appropriate persons. As well, we call for subm1531ons. We 'secure information

from Australian offices overseas concerning developments that are taklng place
~in the 1awnho;ond our horlzon. We will set forward tentatlve v1ews 4in"a working"

paper. We will couduct publie SLttlngs ‘in all: parts of the- country to allow -

thesé tentative proposals to be testé&“ih”thérforum'of Fhe-Australian community.

e will then draft ‘any legislation that is- requlred. Only- theh.will we report.

to the Attorney—General andith -Par-iamen

L, ‘ Thxsrcbugse?othough“a thorough:one;?méo&?not~beta'tarﬂy°nne.A The
Commission has shéwn that -it tan"fégpdﬁafqhiokli'and‘offoétifely in ‘complex.
areas of the law. We have beéfore us at the mdmehtvimportant tasks upon subjects
as varied as bénkruptcy refofm;'the protection of privocy, the revision of
defamation laws, the- provision of laws dealing with human tissue transplants,
the 1ncorporation of Aboriginal custpmary law dnto~the .Australian legal system
and dlminutlon of technical rules which’ bar access to the.courts on the part

of our citizens. It is a mixed bag of interesting, challenging, relevant work..
Nor is the Commissicn just a scholarly study group. The Attorney-General has-
already announced action to implement the Commission's first reports. Therefore,
as we stand at the threshold of the Insurande Contracts Reference, it is vital
that the Commission receives the support and assistance of the Australian
insurance industr}. I have a healthy and proper regard for its place in the
Australian community and for the service it has done and is continuing to do.
for this country.

5. Can I include a personal note? As an Articled Clerk for three years

I did relentless battle against the insurers on behalf of my Master's Cilients.
I learnt a few things In the process. As a Solicitor for six years I acted

for some of the biggest insurers in Australia. At the Bar I sold my favours
evenly. T have an understanding of the approach most insurers rake in this

country to legal problems. Anyone who has ‘acted for insurers will know that,"




THE INSURANCE REFERENCE

chr L e e e
In his Reference to the Commission, the Attormey-General has posed
yumbher of specific and some gemneral questions for amswer. . I do not propose

pell out the Terms of Referemce. Copies are available,  Put shartly, our

ask is .to examine whether the present law of 1nsurance in this country does

] rlke a falr balance between the 1nterests of the 1nsurer and the 1nterests

fdthe.lnsured,‘ We. are :eqq;:gd to report upon yhethgr_leglslatLVe.or other
) méasures are necessary Lo ensure such a fair balancé. We are specifically
73excluded from marine insurance workers compensatxon and compulsory third

pgg;yflnsurapcaﬂr 0therw1se, w1th1n the Cummonwealth Constxtution our brief

is a wide.ome. . . ..o oL el m i vams T .

;?..N_ Some of the, speC1f1c questlons can be, stated to indicate the sort

ssue that .is befure Rt PW

Should some; Lerms. be Qrohlblted7

oL - LA : -

¥ Ts the practice of incorperating statements made in the proposal
into the contrack, equltahle as between the partles7
* ,ShOuld insurers be requxred in every caée to supply a person with
written information o£ his rights and obligations under the proposed
contract? ) .
_ * Do arbitration ciauses.operate unfairly?
- %, Do the prinmciples of the law of agency opexdte unfalrly°
Then, .in case there was any questlon left out of this list, the Attorney —-General
has asked us to logk at "any other related matters". ’

TEE COMMONWEALTH'S CONSTITUTTONAL POWER: AN AUSTRALTAN LAW OF INSURANCE

8. K I have said that we aré'specifically excluded from certain areas of
“insurance. The Terms of Referencde do mot really require us to deal with the
general regulation of insurance business. The focus of the Reference is upon
insurance contracts. It is for this reason that we are at present colleeting

a wealth of contract forms from every imsurer in the Commonwealth., The ma;erial

-
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is enormous. The variety of contract forms and of prov1slons thhrn them, is
significant: I hope shortly, with the approval of. the Attorney—General ho_
appoint a person with long experience in the 1ndustry to assist the Commission

in the znalysis. of the contracts and their terms. Obviously, thls is the

starting point of the Commission's work. It is a laborious task. It has to
be done. o i ' . o C . k
9. " The more sienificant limitation upon né is 6me with which every

federal offrcer must learn. o llve. I refer to the limits upon ‘the ‘Commohwealth'
power to enact laws 1n respect of 1nsurance But these limits ate mot’ narrow.

-Section 31 (xiv) of the Commonwealth Constitution prov1des that the Commonwealth

e BT LR e

Shall have power to make laws w1th respect to -

"Insurance, other then State 1nsurance-

extendlng beyond the' limits of the State concerned"
The declslons of the ngh Court of ﬁustralla have Suggested ‘that- the ifstrance - °
power of the Commonwealth is ertremely wide.3 Not only is the whole telation
of insurer and 1nsured apparently wlthln the scope of the power it also extends

to prov1dxng for tﬁe enforcement of contractual ob11gat10ns and for the enforcemer

of further oblxgatlons beyond the contract. The power to make laws with Tespect
to insurance supports a wrde range of leglslation governlng the conduct of
.insurance business. The Commonwealth also has a wide power to endct 1eglslation
incidental to the insurance power, if need be.4' Even the apparently absolute
protections afforded by Section 92 of the-Ccnstltution to trade,‘commerce and int’
course have not been abhle to withstand regulatlon of insurance bus:l.ness.5

10. Is it mnot curious, in these cirCumstanees, that the’ great ‘body of law
relating to insurance in Australla is not found in an Australlan ‘statute? To
this day, the bulk of the private law of imsurance in our country is to be -
discovered not in the Public Acts of the Parliaments of thé Commonwealtﬁ or the
States but in English text books and a jumﬁie of confusing cases. I say YEnglish'
text books, without a hint of xencphobia, a charge to which I‘plead not guilty.
The fact remains that the Founding Fathers may have had doubts about some things.
Our Constitutien may even be less than perfect. But they had no doubts that the
National Parliament should be empowered {the State insurers apart;en intrastate
business) to enact gemeral laws of the greatest detail in respect of insurance.
We all know that Vt'his has not been done. One writer recently asked wh;' the

law of Insurance "should continue to rest mainly on a jumble of unjust
preCedents".6 It is the task of the Law Reform Commission to now address

itself to that 1law, in respect of imsurance comtracts at least. Armed with
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'w1de oonstltutlonal powers, we may help the Parlfament to develop an 1ndlgenous
Australian approach to the law of 1nsurance contracts. Ought that law to remain
he preserve of the.lnltiated few w1th access to MacGllllvray s texg and

; vamy s book."8 This Refarence prov1des the occasion for the answer to that

- B

questlon.

T

¥
POSSIBLE APPROACHES. AP?ROVAL OF POLICIES7

D T ey el s

Ve - b .- B -

AL i Looklng at 1nsurance contracts, an tha llght.of the questlons posed

T

be. declded here o ,Hq one reallzes ) bel:ter than a lawyer, the

ried : and tested. LIt is certainly uncomEortab

o face the notloo that oio Eashioned language and unfalr condltlons that have

h_ S“FV1VE§;§QE-4%F§§§§Q_?ﬂen centuries, must now be rev1ewed. It is ‘not five years
Wsioce laoyers-ih N.S.W., _,n51ng the Eugllsh Pleadlng Book of the, 18&05 -
in_of body and of’mind" and had

from Eamxliar,n

- asserted.thatplaintiffs had “suffered
heen:" ‘ i
- can do likew1se

he., pr 'enx Reference, however: -goes beyond mezg matters of language.

'12—-'; e 7
Many, oﬁ Lhe, doetrlnes of, 1nsurance law have. 1ately come ‘under trenchant crltxclsm
Some pf these doctrlnes orlglnatéd 1n the elghteenth‘centuny aud,no 1onger serve
§“qse§5} §gcia1ufphgg;on.?:1 shall refer to one or two of them shortly. But f1r
there is_anjimpor;ant_issue ;ha;.is-clearly;iaised'as to the aoproaoh the lao'sho
have to the matters that are now before us. Let 1t be assumed that the Commissio
at the ond of its imquiry, came to fha conclusion that there were some terma that
should be mandatery .in contracts “of 1nSurance, others that should be prehibited
and still others that operate unfalrly .and should be regulated. What is the
correct agptoach to tegulation of such matters? I can think of three approaches
at least. The first is self regulatlon. I do want to emphasize the imbortance
uwhich the. Commlssion attaches to self regulation. Facing the growing tide of
legislation yhlch_daily emanates from our Farliaments, law reformers (and
Parliamentdniana themselves) everywhere cry out, like Canute, for a halt to the
flood. 1Is it appropriate or feasible to leave the regulation of contracts to

self discipline? Can some mechanlsm be establlshed by which the 1ndustry

itself polices unfair practices’ It will be Iimportant to have the views of
insurers and of the industry upon this question.

13. If some legiclation is appropriate, it could take one of two forms.

A statute could spell gut provisions in relation to some insurance contract
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terms at least, giving guidance as to standards of fairness and providing means
to uphold the legislative will against the terms of any oﬁfehding q::cmt:rac:t:.'l0

14, N But the legl atlon could ‘also provide for the admlnlstrat;ve control
of the terms of insurance contracts. This method has been adopted Overseas.

As early as 1870, admirnistrative agencies were establlshed in the United States
to coatrel the terms of insurance pollCleS.ll Their regulatory functions have _
steadily increased. - Germanv, in 1901 established an insurance superq151on bodf.
More recently, France has devéloped a comprehensive system of insurance fegulatio
Sometimes, these administrative agencies lay down general rules. “They'have the
advantage over statute for the moblllty to act more speedlly and flexlbly to cope
with tha changing c1rcumstances of the 1n5uran£g market. Sometlmes, however,‘
specific power is conferred on an agency to prescrfbe reasanable conditions™

and to alter standard conditions in insurance contracts. ~ The Wisconsin’
Department of Insurance, for example, has broad powers to prescribe of prohibit
partlcular policy terms. In Israel, ‘a Standard Cbntracts fmy was passed in

1964.15 11t requires “the approval of a Board for any "Yestrictive term “in-

'iﬁsurance “and other contracts. oo T

15. 1 am alive tq. the fear of:the dead hand of bureaucraéyéupon'tﬁe

5&

s

géneral regulatlbn ‘of -

vitdl, 1ividg 1nsurance‘mafEé B the prdﬁasai“f

some terms at least*of nen-i1fa InsuTARts eONtIAe

in this country. It is Séction 77 of the Lifg iﬁsﬁ?&ﬁéé;Act"l9ﬁ5 {Cwth). This

section requires the Submigsicn of probégéfs{éﬁé-ﬁ§i£cié§76rdinérily used to -
the Commissioner for approval. The power is rarely uséd. Only policies issueds
by newly established companies havée been submitted to this scrutiny. New policie
or‘policies existing before 1945 are not,'ésia matter of practice, required for -
serubiny. The Act applies only to life insurance policies. But bearing in
mind American, European and Israeli developments in the law, would it be
appropriate to suggest the establishment of a properly expert agency (pethaps

one in which the industry itself was represented) to test Australlan insufance
policies against clearly established criteria designed to balance fairly the
interests of the insurer, the insured and soclety. I express no concluded view
on the subject. I invite assistance on the fundamental question of the approach
the law should have to this issue. There is, of course, a fourth approach. It
is to do nothing and to leave i1t to the market place to sort . out the fair from
the unfair contracts. This assumes that all contracting parties are of equal .
capacity to judge their own interests and to understand their contractual rights.

It is somewhat unreal in a world of printed forms and fine print. The "jumble
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‘unjust precedents” may require action. It will be dimportadt for us all to

sider the form which the action should take. .= = -

-~ We all know that many -insurance contracts:are-negotiated through

gents nominated by the insurer. The practice has proved on. occasions to be
fectly rélevant tﬁ the- lability of the-insurerw - A.proponent who obtains

‘his insurance through such an—intermediary 1is-‘apt to assume that a true.and
‘complete ‘disclosure of*féctsfto3tﬁe~agént'1s"disclosufé”to:the!insdrér.:-
ustrallan authorlty probably establishes-the contrary.. AL any ‘rate, 'in

: relatlon toche- fillingout“of a:proposal~form it-seems clear that the aqent

{s* not the agent of the*company but‘of tha proposer:- “If the agent carelessly or
llberately ~faksifies information disturtlng ‘oral’ instructionq, the insured
may: be left without’ legal redress. ~Can there be a bettér case to fliustrate

IR
‘this than the Jumna‘Kahn'case.l§ The in5ureé as 1111terate.' He went to the

Tocal officE” of thHe" 1nsurance company to’ secure'1nsurance o£ hls house ‘amd ®

belonglngs agalnst Fires - AF- the-suggestio foche agent; e” 51gned a proposal-

Vform. The- agent said He would:"Fix &ve ip"." The agent; without asking

‘theiinsured any: questions, £illed 55 th eifnserted ‘an untrue answer
to one question: - -The policy.was isSued on tha basis Wf the proposal. The
house was deéffoyedrﬁf fire.. 'Wh@h’the"iﬁéﬁteéméuednupén'the policy, the jury
returned a verdict for him. The High Courts hbweéér; set aside the verdict.
The cofipany was not rgépcnéﬁble’far the statement. The agent was an agenrt to
recéive proposals, not ta Fill Fhém in. ‘Thé High Court admitted thar it was ‘a
hard ease for this illiterate ingﬂfed.' It consoled him by éuggesting that he
might have an action dgainst the agent. o T

17. Recent cases show an extensioﬁ of this principle. In England{?a

Mr. Stone took out policies of insurance. One of them covered risk of fire.

A claim was made in 1967. Later that year the policﬁ lapsed. 1In Janﬁary 1968,
a Mr. 0 Shea, an Inspector, called from the xnsurance company. Stone was not in
so he saw Mrs. Stone. He asked her if she would llke to take out a new policy.
He suggested it should be for = hlgher émcunp She agreed. He got out some

forms and started f£illing fhem in. He gave them to her to sign. She did not

.
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«

read them but signed the forms. One of the answers given, in respect‘of past .
claims made,was "yone™ . In 1970 the plaintiff made a claim under ‘the poliey.
The ¢laim was rejected for'non-disleSure of the previous fire claim. The
‘Stones sued but the trial” Judge rejected the claim on the basis of thefﬁerm of
the contract. In the Court}of Appeal, Lord Denning suggested that an insurance -
company in siich a case should not bé: permitted to rely on a printed clause which
says that something has happened which-has nmot.  As long-ago-as-1957, the
English Law Reform Committee recommgnded thap - .-
"An¥ person who solicits or negotiates a ‘contract of dinsurance .
. should be deemed for the purposes of-the'formétion of thHe =ome =
coutract;rtb‘be'the?ageht:df”theﬁinsureisﬁaﬂd“thﬁt tﬁefknowledgeaﬂ‘
of.-such persom should. be deemed :to %ezthemknowledge%éf&thé-insurersyalg

Arbitration Clauses

18. . Despitg_the_inrgﬁgg:qf modern

Vtatutés, many insurance policies still

contain arbitration clausé?, ‘ They have no direct effect on the liability of

an insurer.. Yet they may operate harshly-dgainst am Insured in a‘gpmpeg;of

ways. = Generally speaking, legal aid is not available,  Technically valid
but unméritprious defences may avoid the scrutiny of public trial. The costs

of arbitration in Australia, if anything, exceed court trials. They have none
-of the merits:pf'ihe swift procedures gondu;tgd in London. True it is that
insurers rarely inveke these clauses today. iBut if this is the case;_ought not
the legislator to tramslate this practice into a rdle of law? Specific )
legislation has been passed in New South Wales and Victnria.l9 Perhaps like
provisions should now set a naticnal standard throughoqt the Qommonwealtﬁ. If
there are merits in arbiﬁratioq clauses, as they have oper;ted in Australia, 1

hope that someone will enlighten me about them.

Imsurable Interest

19. Every contract of insurance requires an insurable interest te support
it. This principle originated to prevent gaminé and wagering and to remove the
temptation to destroj the insured property. It is a principle which can work
reéults.fhaé afeép?aféntly'unfaif and out of'hafmoﬁy with modern commercial
conditions. Qur law looks at the fofmal'property iﬁteresté of the insured

in the thing insured. In the United States, the "interest" is defined in terms

of "expectation of economic loss".21
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0. -~ Pxoblems, hevevarise An the appllcatlon of the universel pr1nc1ple

here prope:ty is assigned or, sold. - As you know 1t is e well establlshed

benef1c1al-ownersh1p._ Should the property be destroyed by flre after the

ate of the contract, he purchaset 15 not. entitled E1ther auaxnst'the vendor

wh e, L

r hxs Lnsurer, o payment aof ,any. monles under a pollcy oE lnsu:a ce that .£he -

an be mainEaisie -

(AR

. Unless the pollcy is assigned n
A rti d cases have

to modlfy the’
! 22

ent Zetl Nomtneeo case

T T e e

“es_an 111ustration. In that case, the plalntiff in December 1972 purchased

landAand bu1lding theteon under- a valid enforceable contract. The vendor had

insured the property againstiogs *by” £ire"v+1n ~January. 1973 the. buildings were-
ebruary 1973 the vendor f‘

damaged by ‘fire.. When’ the contraet wasg

the fhstirer-and joined the vendor-as:a co-defendant. . The Supreme Court of
Vlctorxa dismissed the claim.. . The High Court upheld this decision. Since
the vendor had no right against the company; it naturally fellowed that the
purchaser,” as assignee- of the wvendor gained no right under the policy. ihe
decisioh has the inexorable attraction of 1bgic about it. But if you asked
the man in the street whether this was a fair result, 1 doubt if many would
think it was. The premium was paid. The risk was a geﬁuine one. A loss
was suffered. Is this a technical issue that is ripe for reform?’
anudiéelosure‘

21. The'insuted must disclose all mate:iei facés that are within his’
knowledge, actual or presumed. This dﬁty ie not confined to things he
actually. knows, Tt.extends to all mate;iai factslwhieh he oqght,‘in the

ordinary course, to have known. He cannot escape the consequences of not

disclosing facts, even if he did mot actually know them. The inquiry is
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not addressed to his innocence or 1gnorance It relates to mater1a1 facts
which in the ordlnary course he ought to‘have known, even 1f he did ‘not.

22. There is no general duty in the law of contract upon partles to
come forward to dlsclose facts that the other party would deem material

In determlnxng whether of not to enter the contract. Trust relationhips
glve Tise to one: exception td this rule. - Insurance.glves rise to andther.

There mdy be reason to doubt whether the’ {nsiitance “pile’ developed to cover

marltlme insurance 1n “the elghteenth cent ry‘ls stlll apt ‘toddy. - Various

proposals for reform have beéen mades They range from modest Tecommendations

of the English Law: Refofn Committe n'1957 to'quite:radlcal'developments in
o 2hE i i -

CONCLUSTONS

23. 'SLE Winston Churchixljoncpﬁscqt=g”pudding~bnckltofhisanhef with

the complaint that ‘it lacked a theme 1-resist-a-sinifar fate. -What is. ¢

IHe Aftorney General-has © .

the theme- that T-would- Yeavesyous with-toddy?

given a challengiﬁg; importantReferencertor theBaviRéforn Comeission to

review thé law in Aistralia relating ‘tovinsurancélcontratts, “We face our -
task’witho@t"pfecoﬁceptioﬂsi“”TWé*ﬁiI1$SéEﬁ%é*fhe?aséisthhce'of the'industry - -
and otheérs’ in pfeoarlng our reporti-: We-will thofoughly“ventilate any
suggestions for reform before they are put to the Parliament. We will not

iend outselves to the eriticism that-we approach this task of reform with fixed
ideas and a determinatioh to impose them on the insurance industry, come what
may. " On the contrary, I am heré teday to enlist your aid in the task which

Mr. Ellicott has given us. '

24, The Reference provides an opportunity. Despite the wide power of

the Commonwealth to legislate in.respect of insurance, Australian law on this
subject is not found conveniently in our statute books. All too oftem it )
is hldden away in English case books. The interests of the industry: of thé;
communlty of insured and of our sac1ety requlre that we take a cleose look at

the pOSSlbllltYKOf repatrlatlng a code of Australlan insurance contract law.

This is a task worthy of the national law commission: Tt is one that can obviousl
not be achieved without the fullest support and co-operation of those for whom

insurance is a matter of daily bread.
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T recognlze that’ in 1nsurance Elexiblllty, adaptabllity and

But we all’ know that- printed forms are the

agination are imperative:
aplé of the business. © he queStion which“Ehe' Law Reform™ Comiission now
faces is whether machinery -should bé created:to sérutinize the-terms and
‘onditions appearing in those forms to make su¥é that they are fair and T
ust. I have illustrated this talk with a couple-'of cases that appear,-
tifirst blush, to involve unfairness. I would not want the 1dle listener
Wé all Xnow. the multi-

assume rthat I am 1gnorant of the facts of llfe.




* B.A., LL.M., B.Ec.(Syd.). This is the ‘text of an a2ddress given by
Mr. Justice Kirby to the Fourth Insurance Gounmeil of Australia
Luncheon, Sydney 22 February 1977.
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21. Corpus Juris Secumdum, wol. 44, p.870.
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