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"When the authority of the military has such
a2 sweeplng capacity for .affecting the lives
of our citizenary, the wisdom of treating
the military establishment as an enclave

o beyond the reach of the civilian courts
aimost inevitably is drawn into question
‘Chief Justice E. Warteénl:

TS THE RELEVANCY OF THIS?

‘At the last Naval Legal Conference, Captain D.G. Robertscn, R. I\T.,'J
ited Kennedy's definition of- salvage "saves,..a recognized subject of qalvage .
hen ;n”danger . It would be a mistake to conceive of the ship of the Law as
stranded” or "on "fire". Wor is it yet "sunken" ox"undér attack of pirates”.
f:ProfeSEB% Richardson's recent statements about the excessiverproductiqp of
-aw grgduates are correc;; it is certainly not “dangerously Ehort-handeév.
”bf'éll that, we can ail'recoguize thé need for a rescue operaticn of two.
'-{he vessel is- old. -Lately, things have become a bit turbulent. .
7 "Reform" does not just mean "change'. It means “change for the bgtter".3
- ut it iIs not difficult to imagine that there will be some members of a discig%ingd
orce, especially one with traditions of the Navé}gﬁho'look askance at the pressures
hat exist today for reform and change in the law. Gone are the settled days of
ranquility and certainty. Is this part of afgengral-dgcline.in diseipling‘ana
rder? Are these reformers salvagers or are they pirates?: A .

The Australisn Law Reform Commission works upon References given to it
y. the Commonwealth Attorney-General. It does not initiate its own, programme.
one of the current and none of the past References before the Commission has
ad specific relevance to the defence forces as. such. on the contrary, the : -
ajor current Reference before the Commission on Privacy specifically exeludes:

he Commission's enquiries from "matrers relating to naticnal security or defence".

. E. Warren, The Bill of Rights and the Military 37 F-Y. -I,Rev.181 at p.188 (1962).
- D.G. Robertson,"Salvagé', in F1fth Naval Legal Conference (Syd) Record 23 -at:p.23(19
A.L. Diamond, The Work of the Law Commission (1976) 10 J.4Assn.Teachere of Law p.ll

+



Bur the work of. the Commissibn 1s mnot for.that reason irrelevant to this Conference

Chief Justice Warren's assertion was made in the context of the

United States. Peacetime military populations of the United States have
grown as follows:4 ) ' _ )
1789 o ST

1845 20,726
1900 125,923 .
1935 ' _ 251,799
1960 ' 2,476,000
1974 - . " 2,174,000

Despite ocur historical orlgins and present restralnts, 1 1maglne that the
Australian position would bear. 51m11ar1tles. . Defence personnel are also
citizens.in a service that is under 1ncreaslng pressure from surrounding society.
But it goes further than this. The Navy has retalned its traditions
but not at the prlce of 1gn0ring the forces for modernization required by science
and technology. There is a clear tension between law and teehhdlbgy;:,?aul Tillic.‘;
‘a renowned theologian, deseribed law as "the attempt to impose what belonged to
a special ‘time, on all times":+ It -tends to -deal -in.absolutes.. It rests .upen
"the. search for certAiﬁty“."Sciente,'onuthe other hand, has presented develop-
ments which have 1ately produceéd a kind.of social technolqgical‘"jet lag".
Toffler has described it &s "future shock". Often we seek to preserve and con-
serve because we Tegard what exists as essential to-our identity, integral to
the values we hold: But neither the law nor “the-Ndvy can ignore the pressures
for change posed by forces at-work in sacietyy ineluding science and technology.
Each cfwthéée*diséiblines must find machinery to strike the new balances. One
of the englnes developed by the law is- the Law Reform Commission.
The purpose of this paper, then, .is to give something of the history
and background of law reform: "a boom industry". I want tc examine the
general approacﬁ'of the Commission and the techniques: that have been adopted
to achieve reform. I will them outline -the work and future programme of the
Commission with specisl reference to one or two aspeets of rhat work which may

have particular interest to thé defence forces and their persomnel.

A POTTED HISTORY OF LAw-gEEGRﬂ"‘

Ancilent Greece to 0ld England

law reform existed in ancient Greece. Those who would prepose
the reform of the law did so, it is said, with a noose around the neck. , If
the village audience agreed to the refprm proposed, the law was reformed.

If it did-mot, the would-~be reformer was despatched. It is said that this

4, Table in J.S.Facter: Federal Civilian Court Intervention in Pending Courts-
Martial and the Proper Scope of Military Jurisdictien over Criminal Defendant
11 Harvard Civil Rights - ({vil Libe L. Rev. 432 (1976).




ha certaiqmgonservatlsm in law, reform 1n ancient Greeceh
5 At about the turn of the 51xteenth century, Sir Francis Bacon v01ced
complalnt whlch will not Seem novel Lo modern readers -

"Heaplng up of laws without digesting them maketh

but chaos and confusion and turneth the 1aws many

. ~ times to become smares for the people"”.

adé a proposal. It was ‘that a number of Commissioners should he appolnted
vestigate obsolete and contradictory laws and to-report regularly to :
arliament. Although he was Attornmey-General in 1613 and Chancellor in 1618 he di
oth ng to advance his proposal. But as you know, the law never rushes these

It was not until 1965 the Parliament at Westminster. gor érqynd=;o

;prdpasél.iﬂn

2e ta e e

An Australian Proposal

fspoke:to a paper by Professor Shatwell Same Refleatzons on the.ProbZem of Law
E@fbrm.%, -He .took up Bacon's call in an-Australian context = e e
-IEs it.pot pessible to place law. reform-g¢n an. Australla vide

basis? . Might pot there.be a.Fede;aL;Comm;;tgghjor Law_Reform?

- In spite of the absence of constitutional power to enact the
. reforms as.law, it is_open to_the federal legislature to..

.authorise the formation of a body.for.inquiry into lay.reform. ...

Spéh;éihpdy might prepare . and promulgate draft .reforms which

would merely await adeption.,. In all. por nearly all matters of M,

be dlfferent ;n any, part oE.Aust:alia‘; chal,conﬁltions have
nothing to do with it. 1Is it mnet unworthy of Australiz as a
nation to have varyingllaws aff?cting the relations between
man and man? Is it beyond us to make soﬁé’attempt to obtain a
‘uniform system of private law in Australia? The Law Council
can, of course, do much. But it is a voluntary association
and, without a governmental status and the resources which
that will give, a reforming body will accomplish no great
reforms”. '

The Commonwealth Parliament in Australia took Bnly sixteen years to
answer Sir Owen Dixon's questions. TIm 1973 the Law Reform Commission Act was
passed with bipartisan support. The Act establishé& a ﬁational law reform

commission compfising full-time and part-time Commissioners. The first Members

5. Law Coymissions Act 1965 (G.B.), chaéter 22,

6. X.0. Shatwell (1957-1958) 31 Australian L.J. p.325. Sir Owen Dixon's
Observations appear ibid p.340ff.

7. ibid p.342.
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of “he Comission were app01nted in Januarv 1975 8 -Ncw, the Commission
Comprlses eleven Comm1551oners, nlneteen staff. it bes prddﬁced fiue'Reports.
1t stands at the threskold of its work.
Pre Federation Law Reform' N §.W. & Victoria -

But the Federal: Commisslon in Australia is only the latest attempt

at an. organised approach to law reform in this ccuntry. In fact, a Law Reform
Commission was, establlshed by Letters Patent on 14 July 1870 in New South Wales:™
It comnrised f1ve lawyers worklng part-tlme under Stephen C. J.gu Its cutput

was swmall and 1t never qulte succeeded in moving the New South Wales Supreme

Court info the Judicature era. That reform took until 1970 promptlng Professor

. R, [ERSrEE —— Carpiwen Fan oo e

) Suttfen's rebuke -

"One mist agree...that law reform is mecessarily slow,,

conplex and a matter to be dealt w1th by experts but
‘X0 - <
3 ‘l

ic dees not have to be as slow as” this
Under the impact of Bentham s 1dea that the ‘whole body of the law of

England should be Teduced to an accessible code Professor Hearn of Melbourne ’
Univer51ty Law School tried'ln ‘the 18605 and "1880s” to interest the Victorian

Government in his ' ‘General Code". Tt wds laid before hé?Vicrerieﬁ°?arliament

in 1885; Its admlrers sald of” 1t th € once enacted -

"Parliamen -w111 1ay down deflnltely ‘one way

'the law upon a particular point and the daw will

whatszs
remain settled instead of depending upon a great number

of fluctuating dec151ons" e : S
One antagonlst was g little brutal -

"A team of slx can be driven thrcughtany Act of

Parliament, but through this cede,, if' it is passed,

I believe that a team of 50 elephants abreast could

be driven® 12

Unhappilé, Professor Hearn died in the midst of this fﬁrore and his

code did not long survive him, Although a number of States have enacted codes of
paricular areas of the law, Professor Hearn's is the last significant attempt for

a civil law approach to the codification of law generelly in Australia. For the

8. Until 1976 -all- Commissioners, other than the Chairman, served part-time. In
mid 1976 three additional full-time Commissioners were appointed. They are
Mr, D.S5t.L. Relly, formerly Reader in Law in the University of Adelaide;
Mr. R. Scott, a Sydney Solicitor and Mr. M.R. Wilcox of -the New South Wales Ba

9. J.M. Bennett "Historical Treumds in Australian Law Reform {1969-70) 9.
Fest Australian L. Rev. p.211 at p.213.

10. K. Sutton "The Pattern of Law Reform in Australie”, 1969, Qld. Uni., p.9.
1L. Attorney-General Wrixon cited in Bennett p.215.
12, J. Gavan Duffy cited ibid p.215.
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rest, we have approached law maklag in the normal common Law oay: mixing case
ta-and statute law in varying proportions.

.Gl-wth of a "boom 1nduscry

A

In 1990, the State of New South Wales appolnted Professor J. Peden
"comm1551oner of Law Refor - He held the position until 1231. Although
his brief was wlde, 1nclud1ng tte review and Simpllflcatlon of the law, sub—
ystantive and procedural his proposals came to nothing. Various other fitful
attempts were made by app01nting judeS, constituting committees of part- tlme
gentlemen and brieflng out to a barrlster or two., It rook the establishment
of the Law Comml551on in England 1o‘l965 to produce 2 propetly funded Law Reform
' Comm1551on in Australia. This is the New Southrﬂales/Law Reform_Comm1551on.13

Since its establishment in 1966, every State ano the Capital Territory have
set up & Commission or Comﬁittee of some kind}'_Indéed one authorudescribed
law reform ae a "booming induetry".lér The last decade has ‘certainly seen ad
exploslon of law reform comm1551ons. Botswana got one 4in 1966.° Canada's
natlonal Commission began work in 1971. Srl Lanka set one up in 1969 but
subsequently wound 1t down. In 1973 the Australian Parliament dec1ded that

‘the tlme had come for Australla to have.a natlonal COmmlsslonu

Reform by Federal Parllament."-l.w,n

It should not be thought that reforming the law had been totally

. 1gnored by the Federal Parllament in Australla“ Ihe approach taken at the

natlonal level was ei her to deal w1th the matter in tha Departments of State
or to establish an ad hoe commlttee which could sugceSt reforms to the

. 15
. Barliament. - Whllst not underestlmatlng the achievements secured in this. waw,.

L -00 . ordered, pr1nc1pled approach toirenewing the law16 was possxble whllst such
& languld, spasmodic procedure.oe;‘adopted Everyone knows that the anount of
- legislation pourlng from our busy Parliaments is on .the rapid increase. .The,
~xole of judge—made law began its declxne ia the last century. Much of ‘this
. legislation could be called "reform™. Whilst Parlisments can be made very
interested in such vote-catching issues as housing, school assistance and the
. provigsion of hospitals, thete are oot tooc many votes in re-exemining the legal
rights of prisoners ia our eociety, the laws relating te defamation, the rules
of evidence that should govern court proceedings and the recognition of inter-
-.-state grants of Probate. Such topics are technical, cooplicated and sometimes
even boring. But unless they are to be left forever in the natural state of their
creation a century or two ago, some means must be found to revise these laws, review,

_simplify and renew them,
13. Law Reform Commission Act 1967 (N.S5.W). See R.D, Conacher Law Reform in
Actign and Prospect (1969) 43 Australign L.J. 513. See also J.M. Bennett's
note in (19753} 49 Australian L.J. p.199.

14. B. Shtein "Law Reform - A Booming Industry” (1970) 2 Australian Current Lenw
Review p.18. Cf. Sutton p.3 and Sir John Kerr ' 'Renewing the Law" (1974) 7
Sydney Law Review p.157 at p.160.

15. Sir Anthony Mason "Law Reform in Australia" (1971) 4 Federal Law Review p.197
at p.210f.

16. This is Sir John Kerr's preferred expression: Kerr p.157.
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A "TNCH OF PHILOSOPIY . . ' :

The Common Law v Civil Law Approach:

‘Now, we all know that lawyers of our tradition become embarraése@npy
the mentlon of philosophy. There are not poo many of us 1like Dr. Johnson's
lawyer harbourlng a phllosopher w1thin,strugg11ng to get outl. This 1s what
no doubt shocks civil lawyers about their common law brethren. Whilst they
may admire the independence, coﬁpepeocé ao& sfanaipg'of our judges, they sce
our way of going about identifying the law, as f0psy—turvy. Instead of seeking
to lay down a code with a general philosophy thorougﬁly wopked but vwe, tend to |
approach the law in a much more pragmatic way. in 1eglslatlon we seek to
cover every nook and cranny of p0551ble behaviour. In precedent, Judges shy
away from' fundamentai'pr1nc1ples because to artlculate them wuuld go beyond
the needs of the issue for trial )
Ubviously a Law Reform Commlssion cannot afford to be a purely pragmatic
operation. OtherWISe its recommendatlons w111 be no more cons;stent and rational
.than a ser:;,es of ad hoc comm1ttees, pald considerably 1ess for their Tabours.
Qu1te p0551b1y because Canadian 1awyers are cons1stently exposed to the
necessities of accommodating the civil law approach it is the Law Reform
Commission of Canada that has helped other faw refcrm COmm15810D5 in the English
speaking world to come to grlps w1th the need to seek ‘out and articulate first
prlnclples. )
Dther law reform bodles take a different approach. one that they would

no doubt characterize as more practlcal" and certalnly one that is more
comfortable to ié&}ers brought up in the common law mode, Take, for example,

. the Law Commission of England and Wales. Withla six weeks of its establishiment
it had formulated a programme of Workl7 with-topics'as diverse as the law of
contract, family law and landlord and tenant law. Professor Gower-put its
approach this way - .

"I was often asked [how law reformers make - and should make -
their value judgments] and was compelled to reply that we had
never clearly articulated our philosophy. The best 1 would do
was to say that T guessed that we adeopted a vague utilitarianism,
asking ourselves (subconscilously rather than consciously)

what would conduce to the preatest good of the greatest number.
In answering that I think we placed great welght on convenience,
intelligibility, avoidance of needless expense, and on what

we thought would make people happy because they would regard

it as just. On the other hamd, we placed little welght on

17. Sir Leslie Scarman "Law Reform - The Experlence of the Law Commission” (1968
10 Journal of the Soeiaty of Publie Teachers of Law, p.91, Cf. L.G.B. Gower,
"Reflections on Law Reform" (1973) 23 University of Toronto Law Jowrnal 257

-




~—o-glpgance~as: such ~ except to the extent that it prompted

) 1ntelligibilit; and simplicity. This was the best I could

do and I don . know that _any of my colleagues did any better._

But it seemed to e, 8t the time - and still seems to me - |

_pretty thin. Yet on. the basis of it we made some pretty
.‘sweeping value Judgmedte and were not ashamed to artieulate
them. In many . of Our reports we stated categerically

what we regarded as the de51rab1e objectives of the body

nof law ccncerned' one example was our, often quoted and and

.I think I may say, generally commended statemEnt of the R

_objects of a good divorce law. But what vere the basxc

-beliefa that enabled ‘us to declare 50 dogmetically and

el

w1th such 355urance that it was a good thinw to. buttress

Live marriages and to give a decent burial to: dead ones’

Yet, somehow it seemed

e egecial problems of ‘Federal law reform

TS O Just is not p0531b1e in Australia, for the Commissipners of the .
deral” Law Reform Fommission to sit around .& table and work out a "total" .

'pproach to-the reform of the law. The cons:rainte of .the Constitution and.-

h ldmited.areas of 1egal competence a991gned to the Australian Commonwealth

arliament: prevent this. Although it is probable that the private law element

o federal law in Australia will expand significantly in the future,l9 it would

e unrealistic to think that a national 1aw commission in Australia could carefully
.'lan an encyclogaedic approach" ;to reviszon of Australian Jdaw. The history of |
-niform law revision in Australia does uot iHSpire excessive enthusiasm. 2o In '
“he' Bnited States since 1892 there has been a Uq1£orm1ty Conference. In Canada
uch a Conference has existed since 1918. Althouéh 1"am alive to Canadian and U.S.
riticism concerning the effectiveness of the Uniformity Conference, this much

an be said: it exists. In Australia, a Standing Committee of the Commonwealth
nd State Attorneys—General has been established to give political direction and
push” te the move for uniform laws in appropriate areas. Although it was con-
tituted formally in February 1961 and has met on a rotation base ever since, It

s not primarily a law reform body.21 Its major opus, the uniform companies
egislation, demonstrates the fact that even when a uniform law is achieved in
particular erea, its updating and amendment can progress only at the pace of

ne slowest of the States.22

-

8. Ibid p.268. For a statement of the author's approach to the rationale of law
reform see "Law Reform, Why?" (1976) 50 Adustralion L.J.459. :

9. Mason, pp.210-211.

0. R. Cranston "Uniform Laws in Australia"™ (1971) 30 Jowrnal .of Public Adﬂthstratza
(Aust) .229. .

1. Mason p.205.
2. Cramston p:242.




Therefore, the Australlan Comm3331on w1ll approach its task
co. =ibus of the need for something better‘tban a purely pragmatlc Tesponse
to each Reference as it comes. But in national mattErs, we Wlll be required
to work substantlally w1th1n those borders mapped out by s 51 of the
Australiaa Constltutlon. It is dlfficult at first blush, to see much common
philosophy emerging from progects on weights and measures: or "flsheries in
Australian waters beyond the territorial llmltS .or merrlage . Dut we will
look for it. Perhaps we' can develop a hybrid creature combinlng the hard
headed, -practical wisdom of the Englzsh Com‘mission with the challeng:mg, forward

locking scholarship of Canadlan reform agenc1es.

TECHNIQUES_OF LAW REFORM L. e e i

VWhy involve others in reféorm?

Law Commissions haVve been operating long ehough dow to provide a

"reeeived wisdom" upon techniques _to be foliowedl_ Working papers are prepared
“which outline the law .as 1t -stands, its apparent defects and "fields of choice"
for reform.23'rThe rationale of this probedure is to be found-in the need to
elicit comment-hhd participation in refotming the 1aw. 2% Taw Cormissiéns ought
not to be seen ‘as a "brains trust" of lawyers, isolated from the commuhity whom
the law is to;eerve;» Iudeéd,"lawyere°do“ﬁbtfﬁhve dniinassailable authority to B
decide wha%‘fhe‘law'ought to be. They are frequently blinkered by their training
and background when’ new*in51ghts are needed. The participation of non-lawyers

in laiw reform exercises is not much favoured in England25 and has not been much
practlsed outside ¥orth America.26 It is not, of coursé, easy to get the
"represeantative defamee™ in the reform of defamation laws. In fact, it is

easier to think of that man on the Clapham Omnibus than to find him.. However,

it is obviously important to get his assistance and ideas in law reform work.

In the first exercise of the Australian Commission, concerning police, participatic
of police officers and ecivil liberties personnel was secured, not just at publie
sittings but around the table when first decisions on what the law ought to be
were being made. We see it as quite vital that the Commission should not become

27

just an overpowerful enclave of an elitist faceless few'. The Commission is

established to assist the Parliament in the development of modern laws which

embody the popular values of Australian soclety.

23. This i1s the expression of the Law Commission. Gower p.263.
24, Mason p.215. : : "

25. L. Scarman and N.S. Marsh "Law Reform in the Commonwealth" Record of the Fourt
Commonwealth Loy Conference Mew Delhiy 1971 p.237. :

26. Conacher p. 259. Cf. Lord Wilberforce in (1969) 43 Austraoiian L.J. p.258,
Mason p.215.

27. J. Barnes "The Law Reform Commission of Canada" (1975} 2 Dalhousie Law Journal
p.62 at p.80. (f. To the same effect the pungent article of J.N. Lyon “Law
Reform Needs Reform" (1974) 12 Usgoode Hall L.J. 421 at p.426.
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rolving -the -publdc: . ] .
: ‘The'Annual'Reports of the Law Reform Commiséion of Canada show _the
remium placed by that Commission upon public ventilation of ideas. The
f% rd Annual Report 1973-1874: A True Reflectzon . put it this way -
"Law reform then must look beyond tne letter of the law.
It must find out how the law is understood by those
‘applying it aud thosglto whom 1t is applied. It must
dlscover how the laﬁ iéally operates ~ what gudges,r J
lawyers officlals and ordlnary citlzens actually do .-
There has to be empirical research...and there has to
be an examination in moral and philosophlcal terms
of the aims the law pursues, the functions it performs, -
Vthe vgldgs-iilgnshrines. Lastly there must be dialogue
and cnnnultation with fhe pﬁblic in oxder to uheértﬁ;and
-:._to artieculate publlc oplnion on the law': 28
In a sense, the involvement of. the public As part of the rationale
changing the law through a law reform agency. It is an . attribute of open
ernment. .Most people agree with it. .The problem is tc find the proper
¢ te do.it and to ensure that bodies such as law reform commissions are
adequately equipped by their:-statutes. 7 The. mGSt.unusual innovation of the : s
Australian Commiss10n is our.experiment with public 51ttinos in Australia
Like the Saskatchewan Law .Reform:Commission we have meetings with interested -
groups, and use of. the. madia .to. tap public.ppinion.::We.use public:opinion polls,
nespaper campaigns and open hearings in suburban centres.. Yet-we:reach the
‘%same conclusion as the 1976 Aanual Report of the Alberta Institute of Law Research
.. and Reform which admits that "we are still not sure of the be§F~way of finding
- ;facts and public opinions" 29 In fact, 6ur‘appraé¢h in the langyage of our
EAlbertan colleagues, is as follows:-
- "“"We shall continue to regard the findings of facts and
opinions to be vital to our work. We shall also continue
to experiment":

vInvolvxng the legal profession:

. The Australian Law Reform Commission has been established not as one might
ﬁa?e expected in Canberra, but in Sydney. It is hoped that our propingquity will
.aevelop responsiveness to legal ideas, especilally in the practising profensinn

‘and will attract the participation of the bést that the Australian legal profession
can offer. Already, the Commissioners come from all parts of Australia and bring

-a balance between backgrounds in legal offices, at the Bar and in univer91ties.

28. Law Reform Commission of Canada Third Ammual Report 1973-4: 4 True Reflection,
p.4, cited in the Law Reform Commission (Aust) Annual Report 1975,A.L.R.C.3,p.4:

29. The Alberta Institute of Law Research and Reform,Annual Report 1875-6, p.19%; Cf.
Law Reform Commission of Saskatchewan, Second dnmnual Report 1975, at pp.4,13.

30. The Alberta Ingtitute. op it at p.2%1.
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In the Canadian nati&nal commis;ion, the experiment w£th part-time commissi;nérs
wa abandoned. However, in Australia the system works well largely bécaus% of

a provision in the Act which empowefs the Chairman to constitute Dibisions‘for

the purposes of partiéular.Réferenceé.Bl For the puipose of suchha Reference,

the Commission is the Division. In this ﬁay the sﬁecial'skiilé and interests of
part-time lawyers of .the highest distinction can be made available to the nationa;
Commission. Tt has the additional merit of keeping the Commission, for a relatiwi
small expense, in close touch with professional and academic opinion in all parts™
of the country. In a large country, such as Australia is, this can be a bracing
stimulus. The facility of Dlv1510n5 prevents excessive work load upon the part-
time commissioners which was at the’ heart, I belleve, of the failure of the
Canadian experlment.m one of the part—tlme Commissioners, Emeéritus Professor

Sir Zelman Cowen was added to givé'specific help to the Commission in a Reference
concerning privacy, 2 matter upon which® he ‘has written w1dely He comes to our

. meetlngS'fram Brlsbane in Queensiand. Mr. Justice Brennan, a Federal Judge, is

. resident in Canberra.: Professor Alex Castle “tomes to' us from the University
of Adelaide. Mr. John Cain is a2 Member of the Victorlan Parllament and lives
in Melbourné. ~ There are three part ~time Commissionerq *from Sydney. I helieve

that the mlxture of full—tlme and part Fime Meﬁbers work ‘well and opens lines

T

of communlcatlon that would o é not exist.

Involv1_g_the legisiative ‘draftsman:

Ong of the'problems that fias bedevilled law reform work in Australia
has been the lack of drafting ddpacity in law reform agencies., We have taken
to heart .the lesson of the Law Commission in England. There is no doubt that
a draft bill eases the Parliamentary implementation of law reform reports.32
We have been fortunate to secure gﬁéh a drafting fa&ility and to all of the
Australian Commission's reports, draft legislation is attached.

Involving cousultants:

In addition to the Commissioners and the research and othe; staff, the
Commission has been able to expand its output by the use of consultants, many
of whom seek no reward other than participation in the work of mational service.
Not only were police, academic and civil liberties personnel used in the first
reports of the Commission. In a report on motor traffic laws, the cross~section
of expeit opinion ranged from instrument sclentists, experts en road safety, medéc
personnel aséisting alcoholics and drug dependants, chemists and so on. A like
cross—section of interdisciplinary help is te be found in every one of the

Commission's current projects.

31. Law Reform Commission Act 1973 s.27.

32, lord Elwyn Jones L.C. in "The Lord Chancellor on the Law Commissions, Law
Reform aud Legal Aid"™ in 1975 Law Institute Journagl (Victoria) p.218;
Cf. Conacher p.515.




dlnatlng law reform effort: _ .
One final matter of methodology might be mentioned. Because of

feratlon of law reform agencles in this patt ‘of ' the world' (fourteen if
clude New Zealand and Papuﬁ e Guinea) there was a strong feeling that'

‘$HOU1d bé‘hhade’ to' co—ordlnate informat1bn concernihg the work of

dilable for the work of” renewing the legal systém. -With the consent

W &%hét'léﬁ'reférm'bodiQS'thrnﬁghout Mistralia, %he Australian Commission
en a number of steps that will, in time, prbmoté*efficiéncyianall '
ge-of the work progressing in the several Commissions.” A Law Reform
Conference ‘has been establlshed it'ﬁaﬁﬁﬁéété"aaﬁﬁaiiy and brings

"The fourth neeting

~But ;He"effort“to poo¥ d#id* distribute informatiofi has not beeh -confined
to the marrow circle of experts. “after the example of the national -Canadian
Commission efforts have been made through the media, public speeches, - law“journals

and the, bulletins of the Augtralian Commission t@'épproaéh a wider ‘zudience.

dlalngue and- consultation with the'public féﬁﬁufsued‘to seék'but‘ﬁhe values

Ii_l—e "

'THE WORK OF THE COMMISSION .

CbmpZaznts~Aqaznst Polzce T Y 1A N T S
1'7’h “ Without waiting for the Commission’s full team to be assembled, the

: Attorney~General gave the Commission a Reference, related to the proposal of the
former Commonwealth Covernment tc establish an Australia Police Force. The Refereuce
fgqulred the Commission to look into two matters which are now the_sub;gct‘of feports
5§ the Commission. The first Complaints Against Police involved the Commission in th
ébﬁsideration of an igsue which is relevant to this Conference. How shouid
cémpléints within a disciplined, para-military force such as the police and from
mémbers of the public against national police officers,be investigated and dete?mined
There have been numerous reports by overseas enquiries into thisiquestion. The
Commission's Terms of Reference were confined. to the proposed natienal pelice.
Different considerations might very well arise in respect of the much more

attenuated relationship between members of the public and members of the defence
forces.- In the result, the Commigsion reached the hardly startling conclusiom that,
in the modern age, it was not acceptable to leavethe investigation and resolution

of such complaints from first to last in police hands. The Commissiqn's proposal

was presented Lo the Australian Parliament as part of the Austrglia Police BILL 1975.

33. See n.24.



- 1% -

With the chaage 6f Government in late 1975, the Bill lapsed. But the proposal
i:  till under the consideration of. the Commonwealth Government. The Report
contained a detailed scheme which would involve the Commonwealth Ombudsman as,
the recipient (and in some cases investigator) of complaints against the police.
4 tribunal of judicial officers was proposed to resolve serious cases, ' A special
section of the poliece was suégested to conduct invéstigatians. )
* Two other matters were dealt with.in tne first Report which are relevané.
. The first conferned the content of the police disciplinary.code. One matter which
was raised related to ;h;ther or not, in a disciplined force, it was necessary or
desirable te have a general provision in the disciplime code such as "conduct
unbecoming”. The Commission concluded in favour of a e¢lause of this'kind in
terms such as: ’ o : '
"Disoreditable conduct”, which offence is committed when
- a member of ‘the Police écts in a disor&efly manner or is

- responsible for any act or omission’prejudicial ro discipline

'or reasonably likely to bring discredit on the éeputétion

of the Pofl.ice"."all .
In the course of argument the Commission had'before-lt-thé second draft of the
Reporﬁ.of the Working.Party on the Defence fbrcg Diseiplinary Code which- provides,
in clause 68,.for'an;bffence on the part of a person whoi. .

"By aétfor.omissian behaves in 2 manner likely .to

prejudice the discipline of, or bring discredit

upon, the part of the Defence Force to which he

belongs™. 33 _ .

The Commission was informed that much the same debate took place before

the Working Party on this issue as had occurred before éhe Commission. I have
no doubt that the "catch-all™ provision was recommended for much the same reason.
Although the Commonwealth Government has not yet made its decision in respect of
the implementation of ‘this first Report, law refﬁrm works in mysterious ways. The
Premier of New South Wales, Mr. Wran, has indicated that he proposes to introduce
a system based upon this Report in New South Wales, which has the largest police
force in Australia. As well, the recent report by Mr. Beach Q.C., in Victoria
aas recommended a virtually identical scheme for the pelice foree of that State.
The adoption by the States of law reform proposals made af a federal level may have
i1 importance transcending even the subject matter of this Report.

The other relevant issue concerned vicarious liability and police._officers.

34. The Law Reform Commission (Aust) Complaeints Againgst Police,A.L.R.Cl, p.65.

35. Working Party Report Defence Force Disciplinary Code, (Second Draft}, A.G.P.5.19
p.68.

36. Board of Inquiry (Mr. Beach, Q.C.) 4ddenda to- Report on Complaints Against
Members of the Vietoria Police Forece 1976.




- 13 -

nal Tnvestigation

. ‘The secend report of the Commission took it substantially over the same
nd as the 1ll—starred eleventh réport 'of the Crimipal Law' Revision Committee
0 ngland 37 Delicate is the balance betwaen necessaty police” powe; and traditiona]k
llberty in British counfries. The report had £é deal with'a larget

r-of natters also covered in the report of the Worklng ‘Party on the Defence

‘oree Dzsatpltnary Code. The" questlon of ‘arrest with" and without warrant, the
reesthat mlght be used in arrest, the takang of flnger prlnts, release on bail,
ndegt of physical examinations and of sedrches dealt with in part V of the
6'1‘k-in‘gLPar_ty'5 report,were also’ dealt'vﬁth in this'report of the Commission. The
-aimiSsion's,report proposes a'leap into the 20th éentury-on the part of the police
se of modern devices: tape recorders, telephones, computers, cameras and
mplers ‘to the advantage of the accused as: well as the police It is suggested

hat . thé-emphasis’ should be taken off arrest and that’ proceedlng by Summons should

& ncour,aged. Numerous other ‘proposals are made to modemlse and liberalise

- ‘procedures. . That' there is a need to make police procedures more appropriate -
(B4 8 .educated soe1ety, aware of its rlghts can searcely be doubted. The report
forward as an interim repo:t so that Eurther commentary, criticism and '

'Vothiug so’ closely touches the .

‘f a free society as the manner in whlch 1t“deals weth those accused of
fences ‘against it e S

" -The CDmmlSSlon was required to report upon its flrst Reference within
n51? .months and this it dld " It has been said that haste 1s an enemy of sound
“law: reform.38 Whilst this is undoubtedly true, the search For perfection can
. itdelf sometimes diminish the effectiveness of a'Comm;551on, faced w1th a multitude-—
of urgent tasks. A4s in everything else, a balance must be struck. The Australian
Comﬁlssion is committed to promptly amswering the urgent tasks of reforming the law.
To“achieve‘the deadline in its first exercise, required the recruitment of a team
of consultants from all parts of the country; experts in a2 wide variety of fields..
e also requ1red public s1tt1ngs in all parts of Australia including Alice Springs
- and Darwin,so that the views of arganisations and of the public could be elicited,
tested and reflected upon. The Law Reform Commission det reqnires the Apstralian
Commission to ensure that its "proposals da not trespass.unduly on personal rights
and liberties".39 Neo matter could could have been closer to the rights and liberties.

of the Australian community than the first Reference.

37. Glanville Williams. Presidential Address: "The Work of Criminal Law Reform
(1973) 13 Journal of the Society of Public Teachers of Law p.181 at p.186.

38. The Law Commissien (Eng) First Annual Report 1965-66.
39. Law Réform Commission Aet 1973 {Aust) s.7.



Although 1 am not aware of the fate that awaits the.report of the . .
Wo.ning Party on the Defence Force Code, in December 1976 the Commonwealth
Attorney-General, Mr. Ellicott, =2nnounced the intention of the new Goﬁgrnment
to proceed with lepislaticn in 1977 based substantially on the Commission's
second-Report Lord Gardiner has said ‘the changes of Government present law
reformers w1th very real problems. However'”the‘COmmonwealth Attornéy—General‘s
indication of the Grvernment ¢ intention’ to ‘proceed with’ a modern criminal
1nvest£gatlon code suggests that Lord Gardlner s aphorism may have less
appllcatlon in Australia than’ elsewhere.
Alcohol Drugs and Driving

This much can be said of the Commission's Report on Aleohol, Drugs and

Priving, that it does not affect me:ubers of the defeace forces, as such but ray
clearly affect them as citizens if they propose to drive in the Capital Territory.
The Commission was required to modernize the motor. traffic laws of the Capital
Terrltory for deallng with drivers whose skills were impeded by the consumption
of alcohol ox other drugs. “One of the issues before the Commission- was whether
."random tests” should be introduced,  Whilsf proposing the simplification of the
preconditions necessary to just1fy a test, the Commission was. not pursuaded to
recommend " a fac111ty of testlng without preconditlons. Th1s view was Teached

after approprlate expert and publlc opinion had been sounded the latter by way.

of z public opinion‘poll conducted by a-Canberra ﬂewspaper -and by a public sitting .

held, under television scrutiny, in the National Capital. Already, the Minister
for the CapiéélﬁTe;ritory,'M:.'Staley, has indicated the Government's intention

to implement the propoeal put forward by the Commission in this Report.

CURRENT PROGRAMME

=

Privacy )
The Commission has before it a varied programme, Iﬁs principal Reference

;equites a review of the laws relating to.privacy, at least in respect of those
matters which are within Commonwealth power. I have already mentioned that the
Referencesasdrafted by the Attorney-Generazl,excludesthe Commission from enquiries:

"on matters £ully within the Terms of Reference of '

the Royal Commission on Intelligence and Security or

matters relating to national security or defence".
I am quite sure that there are many aspects of life in the Services that involve
intrusions ‘into privacy. Some of théem will plainly be within the exclusion framed
by our Terms of Referemce. For example, I cannot imagine that it would .be
permissible for the Commission to enguire in to the privacy of, say, accommodatior
of Naval personnel on board Australian ships. Nor would communications about .
servicemen or citizens believed to be a threat to national security and defenée
(however intrusive into théir privacy)} be examinable. It is not unusual_ for the

Executive to reserve these matters to itself. In Australia, Justice Hope is in
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~'midst of his Royal Commission which will doubtless consider someé aspects
trusionszinto privacy;-done in- the' nimeof ‘Secutrity and défentel™ "

.. In a word, the problem before:the Comulssion 15 the burgeoning growth
" écientific means- that ease the'path'of'privec§?intrusion (compufers and
rronic or other.surveillance): and :the -ever expending passion7on"theloert
Government and business for" iiiformation deemed’ nECESsary,refficiently to

n a modern community.:In. Australia;” the’ problem is compounded by the fact

4
hat the common law provides-ne general:redress sgainst privacy intrusion ¢

nd statutory protections .are, . for the most part, piece—meal or very specific.
. g EER e

Notwithstanding “the- exclusion in its'Reference,it max be entirelv proper

ecause of the way in which such records "Follow the man™ throﬁéﬁooﬁ his'nhole

& . . . At

’ eriod of service..

f;noh—serV1ng“mém§lrs oftthe family of

ser\ricem,erir especially.thoee pogted overseas, is probably dnevitable. The questiod

oo The,meintenanCenoﬁ Feroris:

‘arises concerning the proper .extent and. intrusiveness of such records, -the duration
of maintenance of and limits on aceessibility. to then.

Those who criticise retention of detailed medical records over the whole
"period of man's service sometimeslay insufficient emphasis upon the value such
records can afford claims for benefits. Complaints have been received however,

: concerning refusal of the departments (Defence and Veterans Affairs) to allow
_access to the records where a dispute has arisen.

Auother matter that concerns the Forces but may not be excluded from the
Reference, reletes to national disasters.' The Darwin evacuation produced detailed
records, including a list of evacuees, some of which were ptblished generally. The
motives were no doubt entirely pure. However, suggestions have been received that
in some cases oeople did not want the public, or even their families knowing of

‘their whereabouts, their possessions, the assistance they received and so oun.

.

40. Vﬁctoria Pavk Racing & Recreation Grounds Co. Ltd. v Taylor (1937) 58 C.L.R. 47
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- Some of the comsiderations for privacy raised by the dctivities of the
dé..nce forces are tommon Lo many other areas of Commonwealth activity. Tt is
in the duration and domprehensiveness of files and dossiers held that unique

problems arise. Some of these may be €apable bf récommendations by the Commissiqn.

Others will plainly be *beyond our-reagh.” & wos

Organ and Tissue Trgnsplantg= ™+~ "

The Commissici” is working to a deadline of Jaly 1977 to Produce a report
on the laws to govern lman tissue’ transplants: The development of méans of
artificial respiratibn'can'prolsng'tﬁé‘activity'of the heart far beyﬁnd the
irreversible cessation of brain function. What is to-be done in such a case?
Who is to be authbrized to terminaté;1ife”sﬁppo?ting’éqﬂiﬁment?_ How. should
‘decisions Be made in such Cahes'conce?ﬁing'thé”ddﬁafion and tramsplantation of _ * .
human tissues and organs, now possible’by-‘enorhous advances in immunoIbgyﬁgnd
surgery? Bt S PP S O SN N PP '
. Special issues arise here in"rESpéctﬁbf sgrﬁ@cemen;'.cénerally speaking,
Anglo-ﬂmer£c5n‘law“starts with the'premise of self-determination.. Each marn is
considered to be the master of hié—ohn'bﬁdy; ;This rule must be modified in a
disciplined force.® Clearly, therefore, special issues of consent for medical
treatment or consent’ to the use of tiksies And organs arised in the case of
serving freibers ot the defedgs forces, thars, ¥ e iy -

R Togrts iy b

O0ther Reférdnces™' =

; In addi;;oﬂ:to thegg keferences, the Commission is engaged upon work N
relating tordefématibh{%thé féfofﬁ”éf'iﬁéolvEﬁc§ laws énd of insurance contracts.
Other” References for the Commission's futuré’programmé are under consideration.

None of these specifically involves the services. There is no reasom to doubt,
however, that the inter-disciplinary capacity gf the Commission could at some

stage invelve it in exercises relating to the Forces and their members.

CONCLUSIONS ) )

Recent anmouncements in AustraliaAZ make it plain that the Attorney-General
recognizes-the obligation of government to give ear to the proposals made by
Commissions estzblished to assist in the reform of the law. Otherwise valuable
public funds are thrown away and ail that remains is a shelf full of handsome
docvments. The uréencies‘of change are too great. The impediment of enertia,
indifférenceand'Parliamentary inactivity impose upon law reform commissions the
duty'to monitor their performance on an operational level and to test thelr success
by the degree to which they can pursuade law makers to adOpt their proposals as part

of the law of the land. That, at least, is the way we approach it im Australia.

41. T.A. ¥Xnapp, Problems of Consent in Medical Treatment 62 Military Lew Rewview 103
(1974); Cf. G.S. Sharpe, The Minor Tramsplant Donor (1975) 7 Ottawa L. Rev.B85. -

42. R.J. Ellicott "Law Reform - The Challenge for Governments" (1976) Press
Releases Speeches & Interviews 100 at p.102 (No.38a).
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t be called a pragmatic approach of a common law;er. The need is eclearly
for machlnery that will complement the forces at work in our soc1et}

133 the 1aw as 1t IS, and nut as 1t should be.

[ PR el

The former Chalrman of the Law Reform Commissién of Canada Mr. Justice

"Ultlmately the governmenc s commltment to law reform |
will be tested in_its w1111ngne55 to facilitate the
enactment into law of the Comnission's proposals, Ie

is a commltment which will have to find exur3551on in
43" o )
ll'

PR i

action rather than rhetorlc . i
-8a theze it is: a formula for law reform in Australla. A touch of

history, a piach of philosophy, a few techniques, a lot of work a varled

G g T Ame and a great deal’ flluck in the Parllamentary process.i The Australlan

N EEPEF I .

Reform CommlsSxon seeks fo glve Australlan law sear hlng, crltical and

npovatlve scrutlny Some of our work also 1mp1nge on the llves of serv1cemen.

e R

1 of it affects the lives of c1tizens.” We _have transplanted the Engllsh law

~the Antipodes. Can future geueratlons prove themselves as adept in renewing

E.P. Hartt Federal Lew Reform in Canada, Speech to the Ninth International
Symposium on Comparative Law, University of Ottawa, 7 September 1971 mimso
pp.9-10 cited in the Law Reform Commission (Aust) Amnual Report 1978,
A.L.R.C., 5 p.10.



