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COMMENT

UNIFORM LAW REFORM - WILL WE LIVE TO SEE 1T?

THE HONOURABLE MR. JUSTICE M.D. KIRBY*

Two Thorny Problems! for Law-Reformers

- ‘Two_problems of the greatest significance confront law reﬁctmers
~in Australia.. Of course other difficulties abound. They include the
. Tesgurces madg available, the multiplicity of laws warranting rgyigw;-
. the uneven quality and availability of legal data, the sheer size of
.the country and so on. . But there are two problems to whlch those engaged
in law reform keep. returning. -The first is the mechanism o£ process1ng
. kaw reform reports. .ngtbgrgespalr ©f law reformers, the ptqducts of
-.thg%;-labcuns-often“gathe:.dggt,Lqommanding_nq_attention:fgom the
legislators or ministers. who commission them. The law meanwhile gOES-
unreformed. Parliaments, busy. wlth ‘headier stuff leave unattended the
renewal of large areas of the law. . Hot tco many votes caqg be found in
reforming .the Rule against Perpetuities. Votes may even bql;psg tn
liberalizing the criminal law. ;FProposals are put forward from time to
time to overcome.this impaSSE.n-Lately,né number of writers have'urged
a -limited. delegation of legislative. authorlty to law reform bodies.,
Commission reeommendations might, in appropriate ateag, pass automatically
into.law, unless.disallowed. . Thesetpfopqsals,.des;gngd to break the
bottle-neck of unread. reports, fall on deaf ears. thg‘ptesgntWCcmmonwealti
Attorney, Mr. Ellicott, .was not.optimistic that such a selution wnuld
be accepted in our democracy. He-recogaized, however, that‘parl%anqnts,
unwilling to delegate such authority must. themselves perform their
task.. Law.reformers cannot demand emactment.of.their proposals. They
may in fairness expect parliamentary- consideration of them.

It is.the;second great issue.facing lawiéafcrm in Australia that T
wish to develpop. Mo mechanism has been found.in 99;_fedgrationjﬂngqnatel)
to achieve the uniform reform of ocur.laws.' We.struggle manfully,-from
jurisdiccion to jurisdiction separately and in isolation up~dating the
1nw5~re£grreﬂ,by our respective law ministers. No procedure ‘has been .
dévised to. secure a truly nationai approach to. law reform. I. propose to

explore briefly the reasons for and urgency of discovering a mechanism for
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uniform law reform in Australla. I will take the reader to models o
developed in other outposts -of the common law,. in this post—lmper1a1
era, I then propose to recount the 1amentable hlstory of efforts to
.promote a2 mechanism for uniform law reform in this country. Take heart.

My prognosis is optimistic and I will even sugpest a solution or two.

Why Uniform Law?

o 1t is orthodox, at this point; te say a few words of reassurance

that aré nonetheless true for being cliches. Tirst, no one in Australia
séribusly argues for "tniformity for uniformity sake". - A positive case
must b& made out for disturbing the federal compact by which limited ‘areas

of o0£érbonl§ are afforded to a Pafliaﬁhnt} competent to enact mational
laws.. Furthermiore, no one doubts that a dull blanket of uniformity in a
large,scatteéred country such s Australia ‘would pose & thireat to experi-
mentatioo_Eﬁ@'coﬁlﬁkactuallj‘hémﬁgr the cause of -law reform. ~“Who <dn doubt
that progreés‘ﬁaéxﬁeeﬁ madé in this country by thé -iddginative éxperiments
advanced in one jurisdic¢tion, subsequently (offed with feéw modifications)
findihg:their'vaf'iﬁto‘other §tates? " One has only to-cdall to.mind advances
recentiyﬁmaééfgﬁwfhé lot of"illégit{méfé children, protection of ‘the envirom-
ment and historical buildings; consumer protection- agalnst door to door sales-
men, the provisien of small ¢laims trlbunalsand so oni” ' -An idéz for law
reforin originates in 'one Jurlsdiction. - It Is tested and found £6 work.
It gradually gains acceptance throughout the country. Nothing I say, as
an officer of the Commomwealth, impliés.%ny lack of respect for State
"+ sovereignty in matters reposed Dy the Constitution in the parliaments of
the States. There are, however, Some areas whére reason, efficacy and
éoonomy would sugpest the value of a uniform law reforo appreach. I am
heartened to believe that this is not an aberration of my own. It is a
view shared by other law reformers, as I shall show. Furthérmore, one
can scarcely open-é law review today or even a newspaper, without seeing
the call for ﬁatiohai action to promote uniform change in the law
throughout Australia. The last word on this may have beon said by

Sir Owen Dlan commentlng on a paper by a gast Dean of thls Law School,
reflecting on the problems of law reform: *
"In all or nearly 2ll matters of private law there is no

geographical reason why the law should be different in any
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part of Australia. Local conditions have nothing to do
. with if,. .Is it not -umworthy.ef Australia.as.d. mabion.to:
make varying. laws affecting the..relations bétween_man and -
man? Is it beyond us to make some attempt to obtain a
uniform system of -private law in -Australia?" -
The inference which the late Chief Justice drew from this, and the answer
he suggested was the establishment of a Fedefal Committee for Law Raform:7
"Ts it not possible to place law-reform on an -Australia-
wide bagis? Might not: there be -a federal committee for
law reform? In spite of the absence of constitutional o
power to enact the reforms-of -law; -it is .open to the -
federal legislaturé to authorizé-the. formation:of ‘a -body:- .
for enquiry into law -reform. ' -Sich a:<body might prepdre -+ .::

and promulgate draft-reforms which wodld merely awadit - =

adoption.m. - T i

Unhappily,” it €ook & timé  for-this call-to-be. lieededs:--*When law reform.
bodies were establishéd;&thay*Weréle&taELishei.bywindiﬁidqal parliaments
in. Australia.. Thegnationa1¥Cpmmissipn—wa§3the:iast%to‘befestablished.g
Its statute calls. attentiom -to- & duty "to congider- proposals for-uniformity
between laws of'thé.Iérritpries;andiléws.oﬁ‘the*States":ii‘However; of
_ necessity, its jurisdiction is.limited to matters falling-within Common-
‘wealth power.. _-The-consequence of this: is.that- today there’are - at least
twelve law reform bodies dn‘Australia.  Viétoria has three suc¢h bodies:
Théy are differently constituted.- They are-established, organized and
funded in quite different ways; -Ihe}-vary'from'the Parliamentary
Committee in Viectoria, throuegh the part-time Committee of Judges and
others in that State to statutory Commissions with &’ limited number of
full-time staff.llAt the end of the spectrum i§ the N.§5.W. Commission
and the Australian éoﬁmiSSion with' full-time Commissiomers-and a significan
research staff. Sir Anthony Mason asked, many years-ago, whether we
could afford the luxury of so many different bodies, given the problens
to be tackled and- the legal resources‘tha;“coulé'bevreaiisticaLlyudevoted
to those problems in Australia.’ lis question remains apt to-day.
Practical consideratiomsisuch as these constitute the basic reason for
finding a mechanism for uniform law reform. Tt is not feasible “te expect
of\the smaller States that they 'should be able to devote the.rescurces

that can be found in more populous parts of .the country. Yet it is



-4 -

unacceptable that the law-in these States should suffer less scrutiny,
for the purposes of modernization and simplificarion. Rationalizatdion

of effort is the-principal~argumen; for uniform .law reform. The temoval
of antiquities, injustices or confusion in the law, is just ss important
to citizens in Tasmania .as it is to those whe live in Darwin or in Perth.
This issue -takes on a new,lightxwhgn the actual subjects under study in
the twelve law refétm:agencies around Australia are scrutinized. The
Australian _Commission now performs certain clearing house functions for
thege aggnciés.l Amongst other things, this iﬁvolves“the collection and
analysis-of just what is going on. I leave aside entirély the past.

The remarkable.identity of subjects under.study.in law reform bedies not
only in Australia but overseas, would. itself provide material for a
handspme comment . We Shogld,ﬁerhapg, not,ﬁg surprised by the fact that
inédequacies or injustices of_theigommoa'léw;are found equélly intolerable
in jurisdietions on_opposité_sides.bf the world. - ,

If.:one simply, looks at :current reports and matters under study, the

remarkable similarity;of,law_reform[projects throughout Australia can be
. vividly demonstrated:. Take the_réform of the. law of rape trial procedures
The Victerian Law Reform Commissiomer has published a working paper on thi
.and his reﬁbrt.is;.expecged“sﬁoﬁ, . TheﬁTésmaniap-Law.Beform Commission
nhas_recent;y,pﬁblished.a,n&portul The South Australian:-Criminal Law aﬂﬂ
Penal Metheds Reform Committee in May. put out.a specilal report on this
subject. - -The Queensland Law Reform Cqmmission_is now turning its
attention to the issug.; The New South Wales meepfs Advisory Board

also produced a report during 1976. There may well be others. = Each '
:of these reports attempts to deal with the problem in the law common
throughout Australia: the reduction of the harassment of the prosecutrix
in a.rape trial without endangering the fair trial of the accused. Each
of the reports poses a solution to submissions for the.reform of the law
commonly made in this area. Each deals with cross examinaticn A°f the
prosecutrix,. corroboration and complaint, open or clesed trials and so on.
None of these is an issue: Tequiring.geographical distinctions to be drawn
in the solutions proposed for different parts of our federation. But thi
is only one illustration. There are many others. In the lawyers' lexig
from TArbitration'"to!'Wills",identicdllaw reform projects predominate. On

Commercial Arbitration, the Queensland Law Reform Commission has published
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a working paper and report; the N.S.W. Commission in 1973 published

its.working paper. . The Western Australian Commission published, a

~per

report in, 1974 21“ That same year, the A.C,T. Law Reform CqmissiOh‘

published its zgport, on commer

Justices Commitree  and_the South Austral;ian Law 1If.eft:n:m Qopm;ttee

hzfvé:__g_lgg_‘}lgv,w::i.;gh,‘.g&em_gggle JFubject ‘and. Lhe Taspanian Lgw, ReJ;c,rm e e -

...... Lo nia
Commission currentlay--_ihasseé.'p‘.l:ojeca-fin':handr.on.-:arb'i:aya‘tion-.-.c-lauses-wj.n -
insurance-contractsym AszNewsZealand Committée put out .igs rapo..t on this
‘subject:in 1975¢: 5a«‘I£1¥.1am1:v—.'i.es~c:nf\ this kind:vun:fntozhundredssww=In-some,:
no doubtsy:there arergood:reasons:fok-locak:vardations inethe laws PR S

not.too bold ‘to:say:that in-other -cases;+no«overwidming case=for .the -

"locak-product” iiscizmediately;apparentur zrmsy a= TPV BTN
<=r -But wherhér ene starts<from:BDitont sepositionithatsfinial loor.nearly

all matters-of:-private-lawsthere-4dswno geographicairredson why *ther Lawss

should -be diff Efent"Finiény parthofs Ausﬁr’ei]_;ia".;’.or. fmm—_fthe;fm'o-reip‘:egmatim;—.

stance that;: given-ougsfedefal:system, e.a-".;iosit-ive case must always be

y seonsidérations which

made out for a-uniformvapproachs=there-aretseverakas
justdfy~a=newslogk-at..uniform-lawsreform-insAustral iawes vE-mentien: four.

onkys e «First; -there iéis_-the1iteryé'§rpli£ération:o frlawsreformsbodiesyithes

duplicationzof -..theiré end eav_ou-rr:andﬁ-théeéiseconomyr,of cthisndias keof

PRETH L T

rationalized- effort. w-Lawireform is & highly-expensive-businessy~Tequirin

talentedg:WEIlupaidgvexperienced lawyersnand fusually)«theiskills.of -over-
worked'1egislativerdraﬁtsmenwrfcr whase’fime‘thereeafe’manywcomﬁetitbrs

In times of vestraint especially, the arguments for co-ordinated effort
seem unanswerable. The uneven resources dgvoted to the practlcal busines
of law reform throughoun the country, suggest the value of some form cf -~
integrated effort.

A second considération 1s the growing role.of legislation and the
diminishing importance of judge-made law.26 Previously, in our legal syste
we could look to the inventiveness of the common law to deal with new
problems requiring soc1al control. Solutions would be discovered im
the bosom of the ]udges Alternatively modlficatlons of the common law
would be suggested at Wesmimnster and adopted throughout the ‘Empire. The
first Tasmanian Law Reform-Committee and Néw-Zealand Law Reform bodies
were created with the specific cﬁarter of considering the applicability
Ehere of law reform 1egi§lation originating in England. - There“is ne
need to elaborate the jest about Tasmanian legislation expressed in

termg"not to appiy to Scotland”. The days of this form of legal renewal
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have gone forever. We may secure ideas for the orderly change of our
inherited legal system from law reform bodies in England and elsewhere.
.We may even contimue to secure ideas from the Palace of Westminster.
The uniform adoption throughout Australia of English legislation will

rarely, if ever, oceur. Other sources of unlform 1egal renewal have

been :closed off The Jud1c1a1 Commlttee of the frlvy Counc1l has a N
P 2
51gn1f1cantly dlmlnlshlng part 1n the Australlan 3ud1c1a1 hlerarchy

The dec151ons nf the House cf Lords and of other Engllsh cdurts no longer

) 29~
enjoy-the authority they formerly had 1n Australla. The 11kely harmon— -
ization of the law of England w1th the laws of the European commun1t1e5

et mew e St

aration of Australian common 1aw from

is llkely te, continue apace tl

A thlrd c0n51derat10n flows from_the dlmlnlshlna 1mportance of gudge nade
y ey 7 This

become,more ané more the inte:
el gt o i o x B
51gnificance 1n a federatlou. Our constitution made one 51gnlflcant

A TR e TR Do i e IR L e L et et

contrlbutlon to uniformlty of laws 1n Ahustralia by rep091ng in the High

Court of Australla a Jurlsdlctlon in general law matters. ' It is in the
High Court that unifbiavpr1n01ples of law can be de;gisﬁed and establlshed.
But this mechanlsm is bound to have dlmlnishlng importance when dec151on5
rest more and more upon the interpretatlon of statutes and increa51ngly
less upon prlnclples of common law and equity. ) The forces that promote
legal renewal by State legislation are boﬁnd to diminish somewhat the
capacity of the High Court to promate uniform laws in Avstralia. 1f the
rights of illegitimate children are to be found in a forest of Acts, the
pronouncements of our judicial apex upon the language of, say, a South
Australian A;t may have but limited relevance for qifferen§ language

in the legislation of_anothgr gtate. Yet anothe::sgurce of uniform

laws in Agstralia wounld appear to be curtailed. 3
Fourthly, pace the Founding Fathers, there are matters today,

falling outside the Cqmmonwealth's constitutional warrant, which justify
or even demand a uniform approach throughout the scattered communities

of Australia. Not a month goes.by but somebody, lawyer or layman, calls
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attention té Serious injusticés or ‘irconvenienck taused by disparate
.laws. In some tases;“ghé”neéd for a uﬁifo?ﬁ apéro&éh is itself the

_ product of medein advantBs.  How could the Founding Fathers possibly.
have Foreseen thé speed ‘of communication that renders,néticnql dis-
tribution -of daily neﬁspapefsra'reality énd'thé:éomplication of different
defamation laws a positive burden?’ How could they have predicted the
~dntegration of Business and commerce,mitéeif the product of airlines,
-'telephones, telefaésimilé; telex and so on?.. Diffgrént défama;ion”iaws
p051t1vely burden our. soc1ety. . The prudedf'editor} harassed by the,
urgencies of his Job frequently sacrxflces free and force:ul expression
for*respect"to"the lowest~common:denomlnator offdefamatlon “Taw. -
”?Alternatively, a plalntlff picks his -jurisdiction-to sue for damages-
which,. in’ another;place,.may not be recovefable. - Recognltlon of such
d,maiters-led the present’Coﬁmonwealth Attornéy—General to.tell a recent
_meetlng of the N.S.W. Women Lawyers Assonlatlon that he intended to seek
the approval of the Standing Committee of Attorneys-General for a project
A

st¥alia would seek-tO'develop a -

by which -the. Law Reform Commission_ox‘

s e i e aeee .32 e e : e
uniform Defamation law. .- .. Many other suggestions foz uniform. laws .have
been madé. ~The latest issue of “Reform'™; 2 bulletin of the Australian
Commission,lists .a few of those made:-in -the secord quarter of 1976,  The

L R T L LI T o T A I P T S I Pt ey '_‘-, T T S L TR BT S .- .
Previdéne &f the Victorian Law Institute, fér:examplél urged. the need for

‘nat fonal thinking “in the légal’ profession.” " "Why should there not be a
common code of ethics; a commonm é}sfem of costing and a common professional
sindemnity.scheme?”, he-as_ked..?4 A ste% in thig 'direction.is now taken by
the amendments- to the Judiciary Act designed,toraﬁford-practitiﬁnetsifrom al
partsof Australia the -right to appear before courts exereising federal

jurisdiction. 35.

The need for urgent attentjon to-the adeptiom of a uniform cholce
of :law rule in Australia was urged, in the- lnterstate context, by -
¥r. K. Pose. 61n this area, federalism preduces injustice and pitfalls,
to say nothing of forum shopplng.' It xskthe.business,community which is
most strident .in thei:calls for uniform laws.r A statement by the Minister
for Business and Consumer Affairs in . April 1976 drew attentien to the
support of the Government -for "national'regulation of the securitfes
industry.  He said that there was considerable support in the community
fo£ the development and maintenancé of laws 1n the eoY¥porate area having
uniform application throughout Auétralia?7 One could list a great many

proposals of this kind coming from the Bench and the community generally
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and proposing un%gormity in matters as far apart as land title registration

and .gun control.

g

What .are others.doing about it?

The- problems recounted above.'do not harass the developed unitary
.state. They.may,exist-incdeveloping‘countrieS‘éf Africa and Asia where
triﬁal:and;custcmary law still have a special, local rolefo Essentially,
the problem is the.product of jurisdictional division-of power, characteristic
of a.federatdion.. The United . States and Canadian.ngerations;have developed
procedures to promote uhiformiﬁy 6f laws. In the United States the -
National Counference of Commissioners on . Unifofm ‘State Liws has operated
since 1B9Zy~ All States Haveaparticipate&isiﬁce”lglz. :Commissioners are
appointe&?frbﬁieach*Sbate; - Scme -have = statutory ‘appointments; others are
appoihped?pursﬁantﬂto‘Exe;utive.ordéfi. - Most -States appoint three ’
Cotmissioners,; usuvally:for a term .6f three years. .The persons chosen-génerally
enjoy.th'highest‘eﬁinence;inrthg'legal profession. ) They ‘comprise .members
of.the judiciary, academics %nﬂ‘practising attornefs.'“‘ '

This Conference :meets annually. - Becauvse itworks closely with the
AmericanﬂBarfAssociation,.fhe practice -has developed that the annual
meeting -is held” for .the five or six days previous to the Anmmual Meeting
of thé.A.B.A: -"There is an.executive secretary, usually a professor of
law. The Conference has -2 number of icommittees, including én Executive
qumittee and a Committee’on Scope and Program. - ‘Suggestions. for uniform
laws are processed by the .Executive Committee which appoints asspecial"_
group having the‘responsibility of invesEigating the subject and drafting
legislation. A reporter is appointed, usually an acadenic and with the
aid of an advisory committee and a team of draftsmen. A report with draft
legislation.is prepared. This report is chanmeled throﬁgh ene of seven
sections of the National Conference to the full Conference. No proposal
is adopted until it has secured the approval of two full meetings of the
Conference.

Following adoption, each State Commissioner is expected to give
personial attention to the introduction of the recommended laws into the’
legislature of his particular State. This obligation is taken serieusly.
Intense lobbying occurs within the States in support of draft Acts. ~ The
Conference has enjoyed a remarkable success in azchieving wniformity of

laws in a number of-critical areas., Its greatest success is the Uniform
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Commercial Code. ' This originated as an idea-in 1940, It was finally
.- fornulated and approved in 1952, It now operates, with varjious
~modifications in all States of the Union except. Lowisiana Whicﬁ has,

of course, a civil law traditiom. 41

Canadd-has had-a*€onference of Commissioners’ en*{niformity of
}‘-Legislation-since IQlBa5t%The;Federa1~Govérﬁment:haslpartiﬁipated.since
1935. Three Commissionets. are apﬁointed;byﬁthé‘Attofﬁey—Geheral=of each
Province.: ©They also meet annually fop_theifivevdais preceding the -~ ¢’
Canadian Bai Assoclation Conference. It 1s usual, te. have one:Commigsiene
a Deputy Attorney-General, one-Pariiahéntary!Cohnseifand-the third a
practtioner or academicvof‘qotefnu-ihis Conference.concentrates. on
removing uuneceSsary;diffezences#tﬁaﬁqarise?bétwéen.existing-legislation
‘in” the Provinces.v=Neo pressure3isqgutﬁhﬁonfanyr?rdvi@ceftomimRIEmenp~fhe
. recommendations” of "Commissioners:, - Im*the Tesult, the Canadian Conference
has—not'provedﬁaa‘quccessfdk?a&‘itstnited“SzaEes’counterpaft:j -~ The" poin
is;~however;: that- the mechanism:exists-and- has, continuing:achievements to
its credit...-. 2wE . ) - AR
‘TOthéf“feﬁératfbﬂs.ahdﬁgibﬁpsfpfﬁcommunitiESEhavé?also;deﬁelbped"
procedﬁres-tonharmonizenapprbp:iateyareas:ofmiawuamgMentiomehas~already
been made of the European éfforts-in this direction. . I recently learned
of maehineryuprovided-ﬁﬁathe.Qatibbean:C0qpunity¢i{ _The. Treaty of
" Chaguaramas” cdntaihs protedures™for ‘co-operation” in the harmonization of
_the law and legal systems of Member States: The Tredty establishes a
Common Matrket apd Article 40 ‘binds Member States to undertake to harmonlize
as scon as practicable legal p;ovisigqé or administrative practices
affecting 2 number of areas of the law. These include companies, trade-
marks, patents, designs and .copyright, labelling of. food and drugs,
restrictive business practiées and so on.  The obligation to. act is
imposed upon the Cohncil.4? Apart-from regional and federal endeavours
of this kind, the attempis to achieve uniform international trade laws
conFinue through ageéncies of the,Unitéd‘.Nationsl.44 The rationale for
uniformity is common. It is the recdgnitiqn Ef the injustice, uncertaim:
and diseconomy caused by different laws governing conduct, particularly

conduct which throws people in different legal juxisdictions together.

What is Australia doing?
- In the face of the needs and urgencies stated and the developments

in comparable countries elsewhere whét_has.AUSEralia done to promote and

2
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maintain laws in appropriate areas having umiform application:fhroughout
the country? Three procedures have been adopted, with'varying'succbss,.
since ‘the Imperial model went out of vogue, Most successful has been the
Commonwealth's push into legal areas formerly léft to superintendence by:

State Laws of the Common Law:™ ~The Mitrimonlsl’ Cavses Act” 1959 “he

Family Law Act 1975 and the foFeriiniers to the Tradé Practices Act 1974
are cases in point.'és'rSuch extensions of Commonwealth power are likely
to inctease rather than diminish.” - ‘The ‘demand& of the business cammunlty
in "particular may well ensure the adoptlcn, in the nexc generation; of -
vhiform laws suitable for the Australlan context id matters of private law
affécting companies, banking and insuraficé,”™--These mre sibstantially

‘matters agsigned by the Constitutiod to 'theé-Comndnwedlth dnd as Fet -

relatlvely “uriexplored by Eederal "1eEisTAEToRT

ATPHSUSh the Law Courcil of ‘Austral{d ndd not pliyed the part ‘in
this count¥y ‘équivalent To the Americin Rar Assotiation ot ‘Canadian Bar
Association; a contribution to unifors lawe in ereas Sutside Corinonwealth
competénce has certainly been made. The Law Council played ‘an active and
successive part’ ‘Ifi comeetioh with theldesipn 'of  ¢tHe Tumily Lair Act 1975.
Its comfributiss towards ‘thé achiévemerit 6f uniforn-laws ‘or ‘Consumer Credit
‘should.bé noted. Alfhdugh it hd5 not yet borné fruit, we may yet see the
extensive work ot a ‘cfiminal“code ‘for the Australian Capiéélfiérritory
translated into daw.’ The dppointment of a full-timé Secrétfary-General
and the révival of a number of speeialisf committees working in'harmony
with law reform bodies promises nmew vitality dn the contribution by ghe
organized prefession in Australia to tge promotion of uniform laws.4

The priﬁary instrument, Commonwealth power apart, by which uniform

laws in this country have been secured.is the Standing Committee of

Commonwealth and State Attormeys-General. In 1965, net long after the
establishment of that Cowmithe, Sir John ¥err przgicted its specialrole and
responsibility in promoting uniform law reform ~
" "probably it would be too expensive for each State to

have.a separate and properly staffed law reform commission,

but all the States and the Commonwealth together could

provide a véry sound organization to investigate probiems
‘of law reform om a full-time basis. In other words, the ~
Standing Committee of Attorneys—General could be ‘the top
level policy committee with help from their departmental
officers and legal and other professions, but with a

permanent organization working under them to evolve

recommendations and to carry out decisions and draft
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.1mportant and constructlve klnd in legal e olutlon in ]
Australia. . And m the outcome,. we wouid get. muc.h more ... .. .
real law reform done.“__ The Pttorneys, committed by thEII
agreemwent w1th one another would feel 1mpelled to find

time_in the legislative.programme ;,for-.ﬂla_.wmsstﬁ,,frm:e_:m@eﬁp; L1 PR

Unfortunately these prognbstieations have ot ye' me_té pass._r;Each

“The S bands ing. Gommlf;t, .e_e-'- '@as -.I@Qg_;pempam?-n.t:‘._.59%%9,1:?#..«.:-9:; .s..ga._ﬁ:ﬁ,-,.oﬁ f.;tﬁ Loun.
The uniform"laws«promoted;bgfthe;&taqdimggpommittee;havefmqt:beem without

- 48 . .
rsignificance. .. :The magnum-.opus-.is undoubtedly .the Companies. Aet but the

agreement on 4 _virtual uniform hire purchase cede and the engouragement of
"_complementary iegisletion,in;metteremqf;jdogpiggiﬁmeintegeggﬁéﬁffgmeeggn
alrcraft reproduction of documents for . Ase. in e evidence foreigﬁ judgmeﬁts
and sale of human bload houl - “‘,7_:m ,Wllmltatlons of the

Commlttee, as. presently. organrz

49 - ; i -
not be repeated here. - Sufflee it to .say that,ubereft of a permanent staf

and faced w1th the politlcal ten51ons of recent yeats, not a great deal ha:

fitiiiad

been achleved When a un‘form law ach;eved .o mechanism exlsts for its

m31ntenance _ Ongoing reform drags at the pace . ofﬁthe tardlest State. The
result is often a compromlse rather than a reform -
"No fundamental national programme for renewrng the law
would seem possible in the present circumstances ueing_,‘
these-mechanisms. The gestation period is frequently
prohibitive .and no regular mecﬂanism for ready amend-
ment of .legislarion, once secured, has been worked ogt"?o
Writing in 1871, Mr. Justice Meares, Chairman .of the N.5.W. Law Reform
Commission addressed himself to-the need for a meehanism in Australia to

promote uniform law reform - 51

"The establishment of a Federal law reform body is long
overdue not . only te overhaul-and keep up to date Federal
laws but to co-ordinate, so far as practieall the work -
of State law reform agencies and to undertake historical
aEd eumparative studies of subjects of law reform in which
a number of States are interested and in which uniformity-

is being aimed at".
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In default of govermment: initiatives, Mr. Justice Meares organized two .
Conferences of Australian Law Reform Agencies:- These were held in Sydney
in 1973 and 1975. The second was attendediby-the Austra;ian'CDﬁmission.

Although the Law-Reform Commission &ct 1973 (Cth). received the Royal Assent

in December 1973, no Members were appointed until early 1975. No full-

time Mewmbérs, -other than the Chéirman, were appointed-until July 1976.

The Second Conferemce -of Australiantbaw Reform Agencies reached a unanimity
remarkable for the divergéntugfoups.rePresented at the table. . Convinced
of-gpg*need?to-deVElop.a,yéchanism for uniform-law reform in Australia,

motions were unanimouslyefassed gnd transmitted,to;the Standing Committee

of AttorneyséGEneraifforﬂconsiderationf«r.Gpeqmﬂtioa;nwhich requested that

the Australian-Commission’"should take-over the-fumction of clearing house

was subsequéntly approved by the Sranding=Committee. > The ﬁétionalf§ommissiOn‘
now preduces a Digest: of law reform matefiai,:a bulletin "Reform’,. promotes
certain library éxchanges and ofher work of co-ordination. - It also organized
the Third Law Reform'Confereqce at whicli some twelve representatives of
‘ovgrséasﬁtommOnweaIth countries: attendeds -“Thiswork of .co-ordinatien and
infqrmatidn exchénge itself, in a -modest way, may redice duplicated effort

and. promote, by the exchange of ideas, uniform épproaches to the task of

law reform. ~ - - - ol :
l Three other resolutions of the Second Conference did not find favour
in the Standing Committee. Put briefly, these suggested that a2 role could
be assigned to the Conference of Law Reform Agencies to assist the busy
Attorneys-General by putting forward proﬁosed areas suitable for uniform
law reform and suggesting law reéform agencies which might,either .alone ot

in concert, share the task of drawing up uniform legislation. The Seéond
Conference went further and proposed the assignment of a number of subjects
to particular agencies.” For example, it was proposed that a uniformity
project for a mational Sale of Goods Act should be assigned to the N.S.W.
Law Reform Commission. A proposal for a uniform law on Commercial
Arbitration should be assigned to that Commission and the Victorian

Chief Justices Law Reform Committee. A proposal for a uniform law on
pefamation waé suggested for the Law Reform Commission of Australia.
Mumerous other assignments were propesed in a number of limited areas,
usually having regard to current programmes before the agencies in

question. -
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The rejection of these rESoluEions provoked disappointment which
waelexpressed by varieus agéntiés to gheir-rESeective Ministefs and by
the Anstralian Commission to theé Parliament in its Arnual Report 1975.
‘The whole question wds sérutinizéd:-afresh at the Third Conference held
-1n Canberra in 1976. > <A paper for that Conference by ‘Mr. D, K Malcolm,
Chairman of the Wee}ern ‘AustralianCommission reproduced the letter
received from his Minister in August 1975.™ This 1etter makes it plain
that the objection of the Standing-CoEmittee to the law reform resolutions
was essentlally to the suggestion that such referenmﬁ should be-made upon
recommendatlons of the agencles actlng together'. 38, Instead ‘a procedure
is suggested by - which each individual- agency may’ refer suggestions to its
Attorney-General. ~-Itris then upito- him to dec1de whether to propose- the
wIﬁ-he does,-and if the

matter at-the table~of the- Standxng~eomm1ttee~

progect ls agreed upon,-the lawrreform bodies*"should bewable%to obtain

1nformatlon Eor local research’ fromfother law reform bodles It was
--suggested that"thernew‘p:ocedurekwuuléanOEminhlblt the dlSCuSSlﬂn amongst
.Comm;351oners_ot co-gperation between agencies, f;The Westera Augtrallan
Comnission proposed—-to.prepate-term§ of ¥éference oﬁ“theeiewzpeiatipg~to
Oaths, -Declaratioas and Attestatien.oﬁ Documents.:- - These -would bei
considered in consultation with-the Queensland Commission-and submitted
to the Attorney-General with a view to sponsoring the proposal before

the Scanding«Committeé;'v “The'proposal would ‘come, “then,. not from the
Conference but from an Individudl agency gpeaking t¢ the Standing Committee
through its responsible; Minister. »8 .-

The "Third Conference of Australian Law Reform Agencies, no,- doubt
mindful of -the significant change of -personnel in the Standing Cgmmlttee,
decided simply to mark time and see what, if anything, came from the
Western- Australian proposal. That proposal is now proceeding. .

The Standing-Committee-is a body which issues no minutesand its -
deliberations are confidential to participants. - Mr. Ellicott announced
before the Meeting in Adelaide on 16 June 1976 ,his intenticn to seek
agreement for referenceto thggAustralian Commission of a project for
a national law on Defamation. A reference on defamation calling specifi.
attention to the desirability of a uniform law for.Australia has now been
signed.! The Standing Committee has lacked, to date, the assistance of a w
funded expert non—pollticel organlzatlon that can develop its ideas for u
laws and maintain them, once developed. If a succesful pro;ect could be
secured, with State participation on the way, by which the national

2
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law reform agency developed a uniform law at the request of the
Standing Committee, the prognosticatlon of §ir John Kerr in 1965

will ‘have come to pass. “A 51ngle swallow does not, of course, make

a summer. Delegatlons ‘to other law reform agenc1es in the past bave
all too frequently come to nothing.60 The re:ectlon in July 1975

of the proposals udanlmously advanced by the 1aw reform cormissioners
certalnly engendered pessimlsm ‘But since then, all persons engaged
in. law reform have come a long way. A natlonal commission w1th full-
tlme offlcers and a large resealch staff has been establlshed with
a smgnlficant programme. Tha poxnt “of iew of the Attorneys General

and their offlcers is better understood amongst 1aw reform bOdlES."

The need is keenly felt in Australia that Ministers sﬁguld ﬁﬁéﬁ'écﬁtroi
ciatic Etéé they ﬁasé

beyOnd the control-of the elected gcvernment They can brlng forth

FreT € It Tedie ety

results that serve to harass and embarrass Ministers‘ In a svstem oF

ke o

R

e LSRN

" The new development with the decisien followlng a Standing Cormittee
‘meeting to réfer a Defamation project to the Australian Commission wmay
be the turning 6f a corner. Our Federation lags seriously behind others
in developing an indigenous mechanism for'prbmoting,'ip an orderly
fashion, the uniform reform of areas of the law outside Commonwealth
‘competence’ ‘The instruments to achieve this mechanism are plain. They
‘exist {n" the law reform bodies and the Standing Committee of Attorneys-—
General. "The precise relationship between those bodies and their
respective roles have still to be worked out. The exchange of information
between and regular meetings bf, the law reform apencies in Australia -
provide the catalyst. By the tempepate,'restrainad efforts of Australian
law reformers, this c0untry'ié being nudged gently in the direction of
a new constitutional mechanism that will promote the uniform renewal of

its laws. Let the Commonwealth Attorney-Genmerzl have the last word:

"There is a need.....to consider the machinery of law reform,
particularly the role of the law reform commissions. In
promoting uniforﬁity they have a distinctive role to play. One

task of the Standing Committee of Attorneys-General is to ensure
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that. their efforts are co~ordinated and that maximum-use-is+=-

made.of their. expectise, . Thig is.aimatten to.which, I.believe,
61
1

the..Standing Coumittee must-givé3d&reful and.constant- attention.

. _Amen to that.
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