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BARBAROUS RELICS
Last week the Master of the Rolls, Lord Denning,
struck again. The Court of Appeal in London held that in

- certain c1rcumstances an unmarried woman. has' the right to oust- ~
| her lover from her home where.he is violent and even if he has
;property ‘rights in the home. Reversing by ma;oplty earlier
;réecisions,,the;couft held that modérnlconditions of soccial
justice require that personal r;ghts.shouldrtake priorvity over
property rights. The case is to go to the House of Lords.
Perhaps the decision will be reversed. But for the moment, it
stands as the latest monument of a-'man who has’ been described

as "England's most revolutionary judge':.

Fifteen years ago, undeterred by the centuries-old
doctrine that the domicile of a wife was always deemed to be
that of her husband, Lord Denning castigated this principle as
Ythe last banbaroué relic of a wife's servitude". No doubt
this attack contributed to the modification of this prule both in
England and Australia. Readers who knew npthing more would
simply say that this was a judge determined to strike a blow
for "women's rights". But Lord Denning, a self-confessed
iconoelast, has, in thirty three years on the Bench, established
himself as a major judicial force for law reform. His decisions
have, had an impact on Australian law. 0One English Law Lord,
writing in The Times in January suggested that our time would
be seenzby legalkhistory as ﬁthe age of law reform, legal aid

arid "“Lord Denning".




Who is this most controversial man and what is it
that he is about?

\

' DENNING THE MAN
Alfred Thompsen Denning was born in 1899, the son of

a draper in the village of Whitchurch, where he still lives.

He was one of fiﬁe'bfotheréw One betamé'a‘General, another
rose to be an Admipal. Lord Dennlng began life as a
+eacher but later returned to Oxford and a pur5u1t of the law.
He won scholarshlps and first class degrees in Mathematics

and Jurispruderice. ‘In 1923 ‘he was called -to" the Bar. He )
soon learned that the law and justice are not always the same thir
Cases came to him for opinion which, in accordance with.binding
authority of the highest courts, reguired conclusions that
struck him as unjust. ‘ "The House of Lords had decided it,
and that was the end of the mafter", he ‘later wrote.

These cases disturbed Deaning. He later desecribed
the binding principles as “false idois,'which disfigured the
temple of'thé law". .. He was to come to a position where he could

do something about it..

Appointed: a judge -in 1944, he -was elevated. to the
Court of Appeal in 1948 and to the House of Lords .in 1957.. In
1962 a vacancy occurred in the pos&tion of Master of the Rolls
the Chairman of the -Court of Appeal. Denning took this
position and there he remains to this day. At %he_age of 78,
he shows no diminution in his intellectual vigour and reforming
zeal. His appeals to the "broad rule of justice itself™, become if

anything, become more freguent and more insistent.

For a judge to take this course, under our system, is
novel. TFor the chairman of Engiand's second highest court to
do it, and frequently t¢ carry his colleagues with him, borders
on the remarkable. Needless to say, Denning has his critfies.
But no-one. can ignore the impact of his intellect on the common

law world.




STABILITY AND REFORM ‘
Lord Dermning illustrates the difficulfy facing ali

ia& reformers. The law is a force for stability and predictability
i society. ) People need to know what the law 1s so that

: they can live peacefully together without’ resort to violence

’ or, expen51ve lltlgatlon But times change i The inventions of

: scmence and technology presenL challenges to the léw'whiéh '
;'often speaks ln “the’ language of a prev1ous tlme Moral and

social attltudes change renderlng prev1ously accepted valtes
'suspect ‘or unpaldtable. Well establlshed prlnclples ‘that

may “have éndured for centurles caf lead'to ‘redults that strike

the ‘madern’ 3udge as unjust “but the law nonetheless.

The orlglnaI genius of the common ldw was the capaCLty
to adapt rules to meet dlfferlng social conditicns. The
' advent of the representative Parllament has tended to
- make® judges; including appeal judges, reticent about 1nvent1ng
. ew pr1n01p1es of law or overturnlng dec1510n5 ¥hat. have stood’
the test of tlme "Mye “do not maxe heresy” ‘more’ ;ﬁtractlve‘

: because it is’ dlgnlfled by “the’ndmé” oF *reform™; déeiared:
Viscount Simonds, one’sf lLord Denning's crities. "It is even
possible that we are not wiser than our ancestors. It is
for_quliament‘to_détérmiﬁé?whéfhef‘fhéfe should be a change in
the law and what that change should be"; ° '

Denning suffers no tongue—tiedrinhibitions just because
Parliament can ch&nge the law. The fact is that Parliaments, at leas
until recently,showed scant interest in the reform of wide areas
of the law. Individual, small injustices may not amount to
many votes or much interest. Repeatedly in his thirty three
years as a judge, Denning has expressed impatience with the
notion that the judge's duty is blindly to follow precéndents
or, if there is none, to do nothing, leaving it to the
legislators to act. In 1954 he put his view this way :

"What is the argument on the other side?

* Only this, that no case has been found in
which it has been done before. That argument
does not appeal to me in the least. If we
never do anything which has not been done



before, we shall never get anywhere. The -
law will stand still while the rest bf
the- worlid goes on; and that w111 be bad
. for both" S
Another aspect of the orlalnal common law system was

constant 1aw reform : judges and lawyers working together to

‘mould prlnc1ples to flt novel c;rcumstances. Such inventiveness

i$ net new 80 common. For example, 1n 1937 our High Court had
an opportunlty to create a remedy 1n prlvacy : developing a
general prlnc1ple so that a eitizen claiming ‘a wrongful

invasion of hls prlvacy could sue for damages.k The court

‘decllned to do 50 holdlng that "However. deslrable some llmltatlon

upon invasions of privacy mlﬂht be, no authorlty was cited

which- shows that any general right of privacy exists". Such

an argument of precedent would not have appealed to Denning.
The failure to develcp a general right of privacy is the
reason that the lLaw Reform Commission has been asked in

Australia to .dp what ﬁhe"couftsicbtea'@ot te do.

e
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- Denn:mg, ) 1n England has dlsnla yad no such r'e‘tlcence He was
not prepared»to leave it o law refbrﬁlcqmn1551ons and bureaucrats to
improve laws which, in his view, judges coald perfectly well
attend to. In one case, for example, he found that courts
should impiy into.a tenancy agreeqent,,which said nothing about
the subject, an obligation upon the landlord to take care '
that 1ifts and staircases were reasonably fit for the use of
tenants and their visitors. "I am confirﬁed in;fhis view', he
said "by the fact that the Law Commission in their codification
of the law of landlord and tenant, recommend that some such
term should be implied by statute. But I do not think we need
to wait for a statute. We are well able to imply it now in the
same way as judges have implied terms for centuries. Some
peopie seem to think that now there is a lLaw Commission, the
judges should leave it to them to put right any defect and
to make any new development. The judges must no longer play
a constructive rcle. They must be automatons applying the
existing rule, Just think what this means. The law must stand
still until the Law Commission has reported and Parliament

passed an Act on it; and, meanwhile, every litigant must have




his tase decided by the dead hand of the past. I decline to’
beduce the judges to such'a’ sterile role so I hold hepe that
rfﬁeré is clearly to be implied someé“such term as the Law
Comfission recommends" S '
This passage gives the flavour and texture of this
extraordinary judge's style. ' Short sentences. ~Pungent
' phrases. Headings in his-judgmerrts to guide thé ‘reader through
B his reasoning. Eveh his eritiés and enemies acknowledge his
skill in handling the legal technigues and in presentlng them
in prose which 1is startllng because of its'contrast -to the
" normal style in whieh judgments are written:' -
DENNING THE- DISSENTER" "™ .
’ Needless to say Lopd- Dennlng S-view. of his role has

frequently drivén him into dlssent "~ Even whare, in the Court
of Appeal he” has caprried” the day, " ‘he has sometlmes been

reversed in the House of Lords in. chllllng Ianguage. "OGne of

‘his abldlng concerns has been to refopm the law of contract-

He has waged a battle Bverd” quarter ot & century agalnst the

) unfaitakdlusion” of 814 imd by written terms, "sometimes disguised
on the back of a-ticket or form. But to his 1851 plea for the
law to look at-the feéiity,of déhtradfihgffelatigﬁships; the
Lords answered menacingly. '"PhraQestCCur", said Lord Simon
"which give us some cecncern". Lord Simcnds added "It is no
doubt essential to the life of the common ‘law that its’
principles should be adapted to meet fresh-circumstances and
needs. But T respectfully demur to saying that there has been
or need be any change in the well knéwnprinciples of

construction of contracts.

Undeterred, Denning has gone on to effect important
changes in contract law, alwayé‘guided'by‘jugtice and commeraial
morality, as he saw it. But his enthusiasm has not been
iimited to contract cases.’ Hé“has‘helped to dispose of the
principle that a hospital was not liable for the négligence of
its professional staff. He decided the first of many cases in
which a deserted wife was helé entitled to remain in the-

matrimonial- home. In 1951 he wrote 'a famous dissenting judgment



lamenting the calamitous exception from the law of negligence
which relieved many, including professional advisors, from actions )
for damages for loss-caused by negligent as distinect from
fraudulent misrepresentations. He did not hesitate to dissent,
although he was then but recently added to the Court of Appeal. The
language he used was typical : .

"Thiskargument(about the nevelty ‘of the: action

does not appealltc me in.the least.. It -has

been put forward in all the great cases whith

have been milestones of progress in our law. - -

In each of theée'casesrthe judges; were divided

in opinien.” On the, one side there were. -

timorous souls who were fearful of allowing a

new cause of action. On the other side théré

were the beold spirits who werg‘ready'tﬁLallow

it if justice so required. It was .fortunate

for the common law that the progressive view

prevailed™, . -_7. 0 .

Although in 1951 thg'progressiQE-view did notvprevail, in 1963
the House othords.iﬁtroduced=é.limited.duty of.care for_parsons
wHG take upon:themselves to -supply- informatiem or advice to
"people that they, know will place. reliance on'it. Deﬁning's
digsent of 1351 became the rule in 1963 and has now been
subétantially a&opted in Australia.‘a ' B

DENNING AND HIS CRITICS

A man who- turns the law so oftan on its head is bound

to attract criticism. In 1971 some thought he went too far
when he held that decisions of the House of Lords not conly did
not bind the lords themselves but might not bind the Court of Appeal. He
could not abide a decision of the Lords which had abolished
punitive damages. He saw it as having "knocked down the
common law as it had existed for centuries." Taking two
colleagues with him, he held that this rule of the Lords
"should not be followed because the common law of England on
this subject was so well settled before 1964 that it was not
open to the House of Lords to overthrow it".

It remained-for Lord Chancellor Hailsham to deliver
a sharp rebuke. "It is necessary" said the Lord Chancellor
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v'»for each lower tler, inecluding . Lhe Court of Appeal,. to_ accept
1oyally.the dec151ons ef the, hlgher tlers S But it is not

onservative legal critics

'V'who expwess,astonlshment at hlﬁ.VieWS&T Some believe that
-‘5énning is excessively teleological in his approach. He is
charged with thinking of the. result he wants before he considers
the legal-reasoning dn which it has. to be founded;_ This

_' first prlnClplesthat are guldlng hlm But should a. ]udge,

" mnear-to the apex.of the legal’ system, be able to JEive vent
to-his personal value .system, thereby, dlsruptlng settled prlnﬂlple

“and creatlng,confu51on ;and uncertalnty,;n the law5 )
b Durlng the 19605 Dennlng took a,leadlng part in. the
asgault on Ministerial.and. Executlve authorlty._ Hg_leapt to
the defence of the little.man: taklng on. th

bureaucracy. He
zppealed to the 0id.Bill.cf Rights. As recently as January 1977
he took part in the decision by.mhlch thgﬁpogrt_pf_Appeal“_r

prlvate 01tlzen :dipected at a UlenAWthh, contrary.to law,
had annpunced. a, ban on sttalAseDUlcea = Souih Afrlca.. He
rejected the, claim that the Attorney-General's flat was.
necessary to permit a. private c1tlzquto_br1ng_the case. '"Every
individual in the land has anjinig?esﬁ.in tﬁe)channels of
communication being kept open. The law shall be obeyea. Even
by'the most powerful. Even by the Trade Unions. We sit here
to carry out.the law. To see that the law is Qbeyéd. And
that we will do. A subject cannot disregard the law with
impunity. To every subject in this land, no matter how;
powerful, I would use Thomas Fuller's words over three hundred

years ago 'Be you never so high, the law is above you'."

Subsequently the House of Lerds reversed this decision
holding in effect that the courts could not question the long
establishéd rule that it was for the Attorney-General not the
éour}s to decide whether such actions should be brought. This
very question is now under study in the Law Reform Commission
in Australia. There are some who say that Lord Denning's view,

though not good law, may yet be right. Others. assert that
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he is too concerned with the' "little man" -and forgets that,
in the modern state, the €lected government represents the
~mass of "1little people” and is no longer-the Crown exerting.

selfish overweaning power. -

Other critics point to Denning's concern t¢ uphold
valiantly Christian principlés of morality and.to_impose them
.on all membérs of Bodiety. -In one famous case, he depied -
relief to a yéung girl, '6illian Ward, who had been expelled
from a Teachers' College-after being-found-wifh a man in her
room at night. "I -do nﬁt think she has been treated unfairly
or unjustly”, said Lord Dennihg. - "She ‘had brokenthe rules
most flagrantly. I say nothing about her morals. She claims
that they are her own affair.: So be it. ... But.instead 0% going
‘into lodgings, = she had-this man with her; night after night.
That is a fine eéxample to set to others! And she is a girl

_ training to be a teacher!/. She would-never make a teacher.

No-parént would knowingly entrust -their child to her care™.

P

- Thexééméﬂstféhg lénguage‘téﬁe5dﬂf:iﬁfhféﬁwell known
report on the "Profumo Affafr"” in ¥963.. He did not baulk
at laying responsibility squarely on the Prime Minister and
his colleagues. The report bears the mark of hig moral cutrage

and its impaét was the more eléCtﬁifying because &f this.

Those who do not complain about his "blind spot"
where matters of merality are involved, assert that he is Jjust a
"eonservative member of the English ruling class" who reflects
the attitudes of a Britain in.which he grew up and which was
then still a great Imperial power. Wherever an international
element is involved in the case, it is said, Denning has
always come down in favour of English law and English courts
to the exclusion of applying foreign law to the parties!’

transactions.

DENNING THE REFORMER

Whether lawyers are scandalised by Denning or admire

his persistence, courage and reforming zeal, he is not a man

who can be ignored. Even today, at 78, he continues to have -




- an influence on the.life of the law.. We live.in a time of change .

and people expect judges to meet the challenges of change.
Leaving every reform to Parliament.will.simply not do.  Denning
_reminds us-of the original genius of the commwn law : adapting the law's
reasonable predictability and certainty to new times.

"What then Is thHe way of, an iconoelast?" he once
_asked an Oxford audisnce. "It is -the_way of one who is ﬁot
content to Zccept cherished beliefs simply because.they have
been long accepted. If he finds that they are not suited to )
the times or that they.work-injustice ;she will. see whether there
is not some compéting principle which. can be applied.in the case
in hand. He will search the old cases, and the writers old

~and new, until he finds it. . Only in this way can the law be

_ saved from stagnation;qnnge;ayﬂff

Revolutionary. judge or maverick?. Iconoclast or
harsh moralist?. One.thing is certain, Lord Denning is a towering
figure of the common law whose passion for justice and reform has

lessons for us all..
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