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"'THE LAW REFORM COMMISSICN

ffhis'is the first time that I have had the chance to vigit this
" " Fachlty. I am glad to be here in the Law School which is
_ecertainly the biggest and some will say the best in Australia.

taI already have.a feellng of lntlmate assocmatlon with you. In

“ye looked to this Faculty for assistance. We were required to
?:eport with great speed upon a great range of criminal law and

. ﬁ%oéedure. Qur deadllne for report was. -5ix months.. We were

“to the Commission. They vesponded to the ngeds.qf the time.
='lffl'l:l'u}ugh not every project of law reform lends itself to work at

tould work for countless yvears to produce a.legal meonument have !
come and gone. To be relevant, law reform commissions often

" have to produce work quickly. To do this,Athey will have to be
.able to turn to members of Faculties like this with accumulated
expertise and wisdom in areas of the law. As well, you.are used
by'long experienée to work to a high intellectual standard for

. Nobody who seeks flnanClal gain need look to the Australian Law

task of reforming the law and an opportunity for national service.
I am going to tell you scmething about that task and. opportunity.

LAW REFQRM: A POTTED HISTORY

it began- in the time of the Persians. In ancient Greece, it was

;t‘e Law Reform Commission's exerecise last year on (rimingl Investigation

“able to lcok to a number of members’ Of this Faculty as consultants

such a pace, I am convinced that the days when law reform commissions

rewards which cannot match those found 1n the practicing profession.

Reform Commission. What we offer is partlclpatlon,ln the exciting

. Law reform has an ancient but somewhat inglorious history. - They say
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rather perilous to be a law reformer. The story is told that those
wih~ proposed reforms of the law in Greece did so at their mortal
peril. Their duty was to assemble the village together in the market
place. There they proposed fefofm of thé laﬁ; However, the cobligaticn
had one condition attached. The would-be-reformer had to make his
proposal with a noose around His neck. If'in‘cht the proposal for
reform was accepted, the law was changed. If the proposal for law
reform was rejected, the reformer was despatched promptly on the spot.
It is said that'thiS"tedhnique of law reform led to a certain con-
servatism amongst law- reformers in ancient Greece. Scme say that
even‘today, law reform has not thrown off the tendency to caution.

Law reformers today are not subject to.quite the same rigours.
Jtherwise, the numberé who volunteer for this.service would be even
smaller than they are. Tdday; law reform is diffipﬁlt_fbr different
reasons. It'requifés very special talents.

In about 1587, Francis Bacon proposed that the solution to getting
laws up to date and to dealing with laws that became out of date,

too complicatéd .and so on, was a simpletoﬁé.V‘Bééﬁﬁwproposed that

a small group.of people called Commissibners should be appointed.

"Je suggested five in Humbe¥. S The task would be .to keep in=hand the

levélopment of the law: to-kéep ‘it under surveillance. Bacon's idea
7as not a bad one. A few.peoplé tosSed it around at the time. In
the manner of these things, nothing was done overnight: Indeed it
took something 1iké 350 years for this proposal to come to anything.

In 1965 the United Kingdom Sovernment established fhe Law Commissions.
jetween Bacon's proposal -and this event, a number of bodies were set

ip to deal with thé modernisation and simplification of English law.
fo-day we would probably call them commissicns. There were
20mmiséio§s in the 1840%'s. There were vigorous attempts earlier, of
shich some of you would know. In Australia fitful efforts were made

‘0. establish law peform bodies. In Vietoria Professor Hearn attempted
‘0 codify the law. Committees were appointed, even commissions
:gtablished, Judges and other did valuable part-time work. Ulﬁimately,
wwever, the model for all. Commcnwealth law reform bodies was the

‘nglish Law Commission set up in 1965.




! In Vlctorla, alone, you have three. Most States gEt by’
1th'one or Ctwol In Vlctorla Mr. CommlSSloner Smlth was app01nted
uant to the Iaw Refbnnﬁct _-' The Vlctorlan Chlef Justlce s

Cammittee has been operatlng since 19&3. The Statute Law REVLSIOD

ommlttee of the Victorian Parliament has been in operatlon since
‘It is the longest established law reform body 1n any part of
he eountry It receives references from wlthln the Parllament and
works by and large in a non- partlsan way, rev1eW1ng 1mportant
,_glslatlon with a view to reform.

1960, the Commonwealth establlshed a Law Reform Comm1351on for the
ustﬂallan Capltal Terrltory - It was thought that the Commonwealth
uld, as 1t were, set the pace for law reform in thls country by
ttlng examples ‘of what could be done- in the Terrltory. Much valuablu
work was done by that Comm1531on,-Substantlally on.a part tlme ba81s.
:However, after six reports I understand that very few of the proposals

of the Commission have passed 1nto law. It is the 1ntentlon of the
Government that the Australlan Law Reform Comm183lon nxll take over
the functlon of terrltorlal law feform ) ThlS, of course, glves my
B Comm1551on the’ w1ndow 1nto the general law, ln addltlon to its w1der

’ respon51b111t1es, con51stent wmth the Constltutlon. Hopefu113
‘we will be able to d6 ‘some experlmental work whlch will be of value

to the States in areas of thelr constltutlonal r‘e.’spons:|.b1llty._= The

Terrltorles allows the vehlcle for thls endeavour We are working
closely with the eleven law reform comrissions or commlttees that are
operating in Australasia.

ESTABLISEMENT OF TEE AUSTRALIAN COMMISSION. .
The Commission was established following the Iaw Reform Commission

det 1973. Its statutory purpose is to reform, modernlse and 51mp11fy
the law which is in the power of the Commonwealth Parliament. The Bill
was .sponsored by Attorney-General Murphy. But it was passed with the
vigorous support‘of Senator Greenwood. In fact, Senetor Greenwood
inserted into the Bill two rather 1nterest1ng prov151ons whlch are

'now part of the Act The first was a provision whlch enabled the
Commissioh to suggest references that it should recelve. You will

know ‘that the models for Law Reform Commissions are three. TFirst

of all there are those, like the English Law Commission and the

Tasmanlan Comm1551on which can 1n1t1ate their own programmes. Then

-
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there is the model of the N.S.W. Ceommission whieh must work onlv

or »eferences it receives. The Australizn Commission is in a half-’ -
way position. We car suggest references because Senator Greenwood

" inserted this prov1810n in the Bill. At the end of the day, however,
it is for Government through the Attorney-General, to say, whether

a reference should be proceeded with or not. You may thlnk it is
desirablerthat Government should have this say. T1If Government does
not want a'Commission to work in a particular field, there may be
iittle p01nt in its domng so. The needs for reform are such that
‘pricrities. of Government must plainly ‘have ‘great significance if

law reform dis to be a practical and not just a scholarly exercise.
The second prov151on Whlch Senator Breenwood suggested is an inter- -
estlng and unusual one for &n Australlan statute. It is now to be
found in Sectlon 7 of the LmoPeﬁxm ammumtm1Act It requires
thatJﬂ all of the proposals for rerorm of the law which ¥he Commissior
puts forward it should, so far as practlcable, ensure two things:

(a) that the. proposals are con51stent with the
Internatlonal Covenant on Civil and Polltlcal Rights:
-and B St .
tb) that they do not requlre the rights of citizens to be
" determined. by administrative rather than ]udlclal .

dec151ons, any more than is necessary.
The requlrement that we should measure our proposals against the
International Covenant on Civil and Political. nghts is probably the
closest we get in Australia to a Bill 9f Rights provision. It is
proper that it should be remembered that this provision was inserted
on the sugéestion of Senator Greenwood; ~ Senator Murphy, as he then
was, welcomed the suggestion and agreed tc it. The provision has been
a relevant one in the exercises which the Commission has had to deal
with. The Criminal Investigation. Reference which
¢learly required constant balancing of rights of citizens against the
needs for practical law enforcement. The current Reference which the
Commission had on Breathalyzer laws took us directly to the terms of
the International Covenant. The Victorian Government has decided to
introduce a form of random breath tests in this State as a means of
combating the road toll. Whether such random breath tests should be
introduced into the Capital Territory was one matter coming before
my Commission. One of the factors that must be weighed in determinimg
this issue is the International Covenant on Civil and Political Right:
which iays down requirements in relation to the intervention by polia

in the privacy of citizens.




FHE._WORK OF THE COMMISSION

:heTeriginal establishment of the Commission was four Commissioners,
3. . part-time. The other.Commissioners, apart from myself, were
sareth Evans,.a Senior Lecturer in Law at Melbourne University,
Pfoessqr Gordon Hawkins, Associlate Prbfessoh‘at”Sydney Law School
aad‘Professor Alex Castles*of-ﬂdeleide University'Law-School. The
constltut;onal erisis and the pre-~ccecupation of succe551ve Governments
w1th other matters delayed the. appeintment of full time Comm1551oners
As well after exhausting himself in the exercise owm CPW%ﬁal

Inves tigation and Complaints Against Police,. Mr.. Evans dec:_ded +to
subhit himself for election-to the Senate. This required him to
‘resign his Commission. He has not been re-appointed. Two othér part-
time members were appointed during 197%. -They were Mr. F.G. Brennan,
g.C., from Brisbane, the President of ‘the Australian Bar Association
and cf the Queensland Bar and Mr. John Caln now a member of the-
”Leglslatlve Assembly of this State. - Mr. Cain was a past president -

of the Law Institute of Victoria and a- member of the Law Ccuncil of

Australla . R CoLoLTi

+You will see in these app01ntments the framework which emerged relatlng
“t6 the composition of the Commission. It is not a unigue or unusual
Tone. The Commission comprlsed g judge, -barrister, solicitor and
,academlce, the. emphasasepephapsyd%dnlacademlc lawyers. We should not
be aghamed or surprised atthis emphasxs. Acedemlcsuhave the time and
obligatien to think about the law and its‘prﬁposes; It is to them

that lawyers must look constantly for ideas for ‘the regeneration of
~the law and for the renewal of the 1egai system.

The Gowvernment proposes within the course of a few days to announce

the appointment of the first full-time Commissioners. The establishmen
of the Commission allcws for the appointmeht of a Deputy Chairman and
full time Commissioners in additicn to the part-time officers. These,
are in additicn to the staff establishment. We have already shown the

‘great value %o which consultants can be put in the work of law reform.

Like all instrumentalities’ of the Commonwealth we will be severely
restricted in the resources that can be made available for our work.
"But it must be said that we are one of the few 1nstrumenta11t1es, the
Family Court is angther, to actually grow since the severe restraints
on Government spending were imposed in December 1975. We have
suffered iess than others. I think this,because Governments of

all political complexions can see that there is a value in this
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‘r-untry in procuring the assistance to the Parliament of a Eipartisaﬂ
expert group whose task it is to modernise and reform the law.
Australians show a touching regard and confidence in judges and

Royal Commissions. At a recent seminar on Aboriginal law reform in’
Canberra a call went out for yet another Royal Commission, to deal
with sboriginals and the law. I had to gently remind my audience
that Royal Commissions, committees and bodies such as the Law Reform
Commission are not the answér tb'everyfhing. What is needed is

often not ancther commission but the implementation:of suggestions

and proposals which commissions have made in the past.

" WHAT HAS THE COMMISSION DONE?
In 1975, even before it was fully set up, thé Commission received

a Reference from the then Commonwezlth Government. It related to -
reforming criminal investigation procedures and the'prdcedure for
handling complaints against the police.” As T have said, the
Reference requived a report within six months. In fact we produced
our reports within that time. Thgy'have been well received in-

academic journails.

The Report on Complaints Aé&éﬂﬁéi Police came to the not very startling
conclusion fhéf"%ﬁé“pradiiééhb§{ﬁﬁféhfﬁ3iiée receive, “investigate, -
consider and determine complaints agdinst their fellow police was
not entirely satisfactory. We-proposed the use of the Ombudsman

and another Tribunal to inject an independent element intothe process..

In relation to Criminal Imvestigation, we made a number of recommendations
on the whole ares of the criminal investigatien procedure. We dealt
with aspects of arrest, search, seizure, bail, identification parades,

cenfessional evidence and so on.

The proposals in the first Report were contained in the Police Bill
1976, introduced by the former Govermment. The new Government has
referred the twe Reports to the Backbenchers' Committee on Government
and Law. I have already been invited to address that Committee.

I have indicated to the Committee that urgent attention must 5; given
To the processing of law reform proposals. Law reform commissions
cannot expect as a right the implementation of their recommendations.
It seems to me they can expect consideration of their recommendations
by the parliaments they serve. If highly expert and expensive bodies

such as the Commission are set up, a mechanism must be found in this




-7 =

country for dealing with their recommendations. Let Parliament
jeet the recommendations. That is Parliament's prerogative.
But let them“éonsiaer the reborts'ditﬁout'unduemdeiay.

NEW- REFERENCES FROM THE NEW GOVERNMENT

The events of 11 November 1975 overtook the Comm15510n during its

-.establishment” phase. We'hﬂﬂadour attent;on,to acquiring staff,
=premises and other facilﬁties sﬁwe:set‘abouththE‘taSK of servicing
tas a clearlng house the 1arge number of law reform bodles now

B

'establzshed throughout Australla.

- e e e .

Wl

) .In Janua“y 1

‘the new Commonwealth Government -gave the Commission

& Reference re atlng to‘the 1aws governlng Alcohol;- mnms and
D“ﬁ”ﬂg '1n the Capltal Terrltory. That Reference requlres us to
deal with a numbép of matters, some ofitiea-qulte technical. _ One:’
<:igsue of a generel kind was’ whether random testlng should be
-Q,lntroduced in the Capltal TErrltory These ‘issues are. presently

-under study.

:3InfEddition_tomthe Breatneiyzer‘Reference; tﬁEJGovernmentmhas,alreadj
- given the Commlsszon two further References.- Others are under
'ﬂcontemplatlon. “oné of th‘”ﬁew Peferences relates to the reform )

~of bankruptcy laws in respect of consumer debtors who Tun into
problems, espec1ally bécause of unemployment In this connection
e are investigating experlments that‘areutaklng-place-in Canada’
ifor the reform of consumer credit and’ bankruptcy laws. T invite
‘~econtribution of ideas and suggestions on this exercise from those

;Who ‘have a speciality in this area.

- The major new Reference we have received was one which was foretold
Ain the Prime Minister's policy speech in December 1975. It relates
to Privacy. It is in the most general terms.

THE PRIVACY REFERENCE
.- The Reference requires us to do a number of things. First of all,

- we must get right our principles ‘in relation to the notion of privac:
Fand.hou it should be protected in Australia. - We are invited to
consider the issue as a whole, limited only by Commonwealth power
and to see just what forms of protection could or should be provided.
Secondly, in the light of that clarification of principle, we must
attack the statute books and subordinate legislation of the



Commonwealth. By ﬁhé touchstone of our principles, we are .
qﬁired to decide which of these legislative provisions offend
against proper standards of privacy protection. . Thirdly, using
the general power of theé Commonwealth in the Territories and other
powers of the Commonwealth, we are requiqed to dgal withithe private
law area: the question -of confidential relationships of doctor and
patient, credit bureaux intrustions into privacy, the problems of
data banks, computers and so on.  Fourthly, our Reference lays
positive emphasis upen scrutiny of Government intrusions into
privacy of citizens. _Thé Younger Commitiee in the United Kingdom
was not permitted by its terms of reference to- serutimize the
intrusions of Government into prlvacy. It is a serutiny that is

at the heawt of our exerc1se.-‘.

SOME OF THE PRIVACY IS‘SUE'S-
Now, faced with.such broadstérms of referénce, the first problem
is to know what 1imits, if any, should be imposed. Limits will be
needed if the report is to be produced prompfly Aiready I have

- -

been urged to give "prlvacy" a far wider meaning ‘than just the
collection of information, the storage of it and its transmission.
Obviously, some‘notion mugt;bemsecured‘on-the content of "privacy"
for the-purposes of this'Referegce:

Dr. Paul Wilson of the University of Queensland has suggested that
"privacy” has a far more 1mportant meanlng than "1nformat10n prlvacy
More important, he suggests, is the right to have the privacy of
one’s thoughts: even the privacy of one's physcosis or mental
disturbance. The intrusions of tThe therapeutic state and cf "do good'
bureaucrats is, he suggests, more important than the intrusions of

a credit bureau or data bank. Likewise, "viectimless crime", it is
said, falls %o the refofmed in the name of privacy.

It seems to me that we cannot turn this Reference into the "do good"
exercise of the century: solving all the problems of society under
the umbrella of privacy protectionr. This simply will not be on.

If the Government had intended this, it would have said so. - The
Reference will be substantially confined to the informational aspect:

of privacy.

I am not so naive as to overlock the faect that there are peolitical
aspects in this Reference. Those who believe in the individualist
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elety, the society of "the man ‘aloné”: able to ‘exercise his

.;ils without too much intrusien, will be "strong" on privacy.

 ‘9 whorgeiieve in planning tﬁe‘etonomj wiIILemphasise the need
p»and value of data collectlon by* the Census and so on. They ..
llsay that the greatest 511ent majorlty in the communlty ‘who cannot
rgaﬁlse themselves ‘or otherwise have their voice significantly heard,
speak to Govevnment through statlstlcs . Their needs are artlculated
by the Census. The issue has somethlng of the polltlcal about it.
Stud:l.es by Bronfenbrenner in his 'ﬁm Worlds of childhood disclose
dizferent attltudes to prlvacy among chlldren in the United States

and- Sov1et Union.

In the Sov1et Unlon Bronfenbrenner found_that chlldren rate privacy
7a5 relatlvely unlmportant.r Indeed they con51der 1t a bourge01s
iphenomenpnm They are sald,to ‘be more tolerant easy going and kind
:than American chlldren. But they ‘are’ not“as 1nqulsltlve, questlonlng
,of values and aggre551ve as Amerlcan chlldren. “The latter are most
concerned about- prlvacy.r They are more llkely to be vielent and .
'rebelllcus.- But’ they are more llkely to: "buck ‘the system"—.nd

be ;nventlve. Investlgations such ‘as: thls demonstrate somethlng
of- the pclltlcal and ‘'soeidl” queetlons"lnvolved insthe phenomenon

of privacyis Tf.am' not so-foolish-aszto pretend that-the,resolutlon
of this tension is absent from the ﬁaw Reform Commission's exercise.
Now, I know that you people in Vlctorla are extremely conservatlve
about the role of ]udges Judges of your SuDreme Court have
refused for many years to eonduct Royal Comm1551ons, inguiries

and like investigations. Elegant support for this ylew is to be
found in the latest wlume of the Modern Law Review  where Lord. Devlin
talks of "Judges and Law Makers". In the Federal spﬁere in Australia,
this argument was settled as long ago as 1902 when the Arbitration
Court was set up. Ever since then judges haveJhad to grabple with
social and semi-political issuwes. That is now the task before my
Commission. What will come of it Vcannef yet be said. Hepefully,
we in Australia are half-way between the American and Soviet model.
.Hopefully,we can; flnd solutions which will: be. useful to the whole

‘Australlan COmmunlty
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WEAT CAN BE DONE?
ere are a number of solutlons which have been devised for

privacy protection. I can do no more than mentioned them now. . _
In New Socuth Wales, a Privacy Committee has been establlvhed to . ;;
investigate and conciliate complalnts about’ prlvacy Secondly, in the
United States, and in some parts of Canada, there 15 a tort

which can be enforced by the courts in the protectlon of privacy.
Such a remedy would have- to be provided in this country by statute.
The High Court in Vzetorza Park Raczng and Recreatzon Grounds Co. Limited v
Taylor (1937) 58 C.L.R.479 said that no such tort was known to the
.Aﬁstrallan commén law. Thlrdly, the problem can .be attacked by
.Special Igg*slation' to deal with llstenlng devices, credit bureaux
and so on. Fourthly, there 13 the model of self-discipline, self-
control by computer 5001et1e5 and other collectlons of people with

a potential %o intrude inte prlvacy. These are approaches that

have been’ develdped elsewhere to meet the problem. There are some
who say ‘that the threat to prlvacy is suff1c1ent1y.great for us

to provlde ‘all of “these remedles.h therelse, it is Sald the computer
will destroy the last vestlges of prlvacy, before we havn shaped
adequate tools to protectnr 1 cannot at thls stage say what the
solutlons are gozng to be I can slmply outllné the problem and
saylthat wé will need the help of 1awyers and of others who are

‘not 1awyers in fulfllllng th;s task. '

UNIFORM LAWS

One final matter I want to talk about relates to the effort by the
Australian Law Reform Commission to co-ordinate legal research, |
especially law reform research in Australia. Let's face it,-the
job has not been done adequately in the past. We are in the
situation that tremendous duplication exists ameng highly talented,
scarce people in the law. It is difficult if not impossible to

be aware of legal research that is happening throughout the country.
In Candda, the Depertment of Justice publishes a bulletin of research
projects thdt are afoot in legal science. This 1s seen as part of
the effort to rationalise scarce resourcés.

In this country there is no eguivalent circular. Except by word of
mouth there is no way to know of law Feform and other'legal research.
To overcome this we have done a number of things. We have produced
an index of law reform reports. There are eleven law reform bodies
in this country. Many of them are working on the same or similar
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?he éame themes recur. Many are working on reform of
The law of ev1dence 1s under scrutlny in

The examples of dupllcatlon are 1eglon At the

or law reform 1nformat10n 1n thls part of the world

e have also produced a, bulletln E@ﬁﬂm. It is likewise aimed at
forming legal scholars of The work of research that is g01ng on
Isewhere in the country.

?lnally, we. organlsed a meetlng of. Australlan and overseas law reform
;agencies in Canberra so, that 1nformat10n -and views. could be exchanged

vWe do. not yet have. 1n.th1; "ountry, s they dQ in the Canadlan and
United States Pederat;onsgﬁa mechanlsm for promotlnvand serv1czng
unlfprm,laws. I have nq.doubt that the, comblned talents of . the
iaW’Raﬁorm commissions- could be put fo good use in such an endeavour.

VQPARTICIPATION IN LAW REFORM L -:ﬁﬁv
"That 1s enough about the background of the Law Reform Comm;551cn,

its work.and objects.“ It has been sald that a, law reform commission
is heaven's answer to. “the” academic 1ega1 profe531qq_ﬂ‘We in thisg,
country, have been nather napnow. m;nded and frugal in the use made

of the legal talents collected in our law Scheools. There are, at
the mement, limitations on the funds available for consultants.

This is unfortunate. It is also short sighted. Perhaps it is a
passing phenomenon associated with the economic conditions prevailing
at the moment. It is the hope of the Law Reform Commission that we
can look to members of this Faculty for assistance in all of the
exercises we.get. By Faculty,I mean staff and student alike. The
programme of the Commission promises to be an interesting cne.

The Faculty and students of Monash University Law School can be
associated with our work in several ways. I would hope that the
appointment of Commissioners will be for short pefiods so that the
chances are that among those listening to me teday are a number of
people whe will at some stage in their career join the Law Reform
CQmm;ssion for a peried. It should be seen as part of the normal
professional life of our best lawyers. Some of you may in the
future, as in the past, be appointed consultan®ts. Many, 1 hope,
will come forward with ideas and suggeetions, however informal,
about cur references, or particular aspects of them. The Commission

is an extremely flexible body. I express the hope that at some time
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.

yeu will loock kindly on the thoughtthat lawyers have a particular,
espon51b111txhto our communlty T belleve it lS a respons;blllty

felt keenly in this place. Do not -be content w1th teachlng the

law as 1t is. Con51der 1ts purposes, 1ts faults and many injustices

Consider- its reform and the way in whlch 1t should be rehewed.




