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__ "THE PUREST TREASURE?" *
NATIONAL DEFAMATION LAW PEFORM IN AUSTRALIA

BY THE HONOURABLE M.D,KIRBY#*

In this article, Mr, Justice Kirby surveys two major issues’

which are before the Australian Law Reform ‘Commission in its Reference

to reform. defamation laws. First, he suggests that any reform requires

revigion of proecedurzs to cfe-ljr.'ver' remedies fhat_ are apt for damage _f:d
 reputation. Unless the Judicial system can_-produce speedier redress and
more relevemt remedies, it is suggést,qd that: administrative or other
r'egulati;m will replace court proceduves. Secondly, the article explores
the problems arising in the age of mass. commnications from Australia’s
eight different systems of defamation law. After weighing the arquments
for and against a wniform code, it is suggested that the present
disparity promotes confusion, uncertainty, self-censorship and forum
shopping. Four methods of achieving a wniform code are explorved. . These
inelude a speturn to the common law, referemce of power to the Commorwealth
by the 5 %;';, an a:f:témpt to secure agreement with the States on uniform
lenys and the use of a rumber of Commormealth powers to support a national
Act. 4s the vehicle chosen will affect the law proposed, it is
suggested that the choice can not be delayed. '



REFORMING DEFAMATION LAWS
Defamation actions show up Australian law at its worst. .

The substantive law is coﬁplex. The procedures are dilatory. The :
remedies are elusive and problematical. When obhtainod, they afe -
generally not apt for the wWrong that has been done. Above all, there
are eight systems of law operating in a patien where modern mass com-
umgicatignsnmdia render ,fine local distincticns confusing and on occasfiens
mischevious.

It is not surprising, then, that shortly after the establishment
of the naticnal Law Re{orﬂ Commission, the Atturney—Gcneral of the day
Senator Murphy, proposed that its first programme would include the

preparation of a national «defamation Iaw.‘ His §uccessbp4gﬁr. Enderby,
toeck up the same théme. 1: The programme which Mr.-Enderby announced in

November 1975 included the reform of defamation laws as its major Reference,

During ;ﬁe 19754elecégéﬁdéaﬁﬁéigﬁ,rfhé Prime Minister underiook
-fn his poliey speech that if the Coalition Parties were returncd to Governmet
they would refer the pr&tection of privacy to the Law Reform Comnission.
Newspaper ccmments.pointed to the inadéquacy of a reform of pr;vacy laws
in isoplation from—aire=€xaminatibn of defamation lawsin Australia. The two
were'ﬁérceiVed to be inefﬁri&ablyﬂmixed.z This view.must have been shared
by the Government. Shortly afferia Reference was given to ‘the Commission,on
9 April 1976,to review the protection .of privacyy-on 23 June 1976 the
Attorhey—ceheral, Mr. Elliébtt, signed a Reference requiring review of
defamation léws.3 The Commission's wayrant is to:- .

"Review the 1aw of defamation (both libel and Slander)

in the Territories and in relation to other areas of

Commonwealth responsibility, ‘including radic and television...

And to Teport on desirable changes to the existing-law,

practice and procedure relating to defamation and actions

for defamation'. T

The Commission is required to have regard to its™finections under
the Aet to consider proposals for uniformity between the laws of the
Territories and laws of the States.’ The Commission is alse required to note
nved to strike a balance between the right to freedom of expressicn and
the right of a person not to be exposed to unjustifiable attacks on his

honour and reputation.




Why sheuld there be such a bipartisan concern about reform
of defamatlon laws in- Australia? This is not the occasion to review
the intricacies of defamation law and practice that cry out for
simplificacion-and renovation;- Unanimous “support, - at - Commonwealth
level, for reform in this area of the law does not necessarlly promise

unanimous support for the reforms, onLe propnsed “Not” does it ensure support fo
reform within the States. Two considerations especially-feed_che conviction that

" something should be done to reform Australian. defamation laws. The first is a

growing conviction that defamation actions are o longer an efficient
instrument to remedy the wrong complained of. The second is thé”grcuing
belief that lack of woiformity of- laws in this aréa_ppetntes;uﬁf&irly'

" and ought to be corrected by a vational approach, il at all possible.

I address myself éq these-twu-iséucs:-.L wlll say noth1nb about- the

2127 Ty

other TRpSTLdt GHEsyIonE of d&fanyCLon T3 “Farotmy
will be thoroughly canvissed in the publidatisas ¢f the Law Reform
Commission, discharging its .reference. .

18 DEFAMATION AN EFFICIENT MODEL?

why do we have defamatlon act10nq7 Hhat is chc wrong they are

5eek1ng to r1ght” Could the job be done ‘more effectively in a different

[eyrees e

exlst a5 a means by whlch che law seeks {

e ey Touds,

way? Broadly stated defanatlon actlon

right the wrongfyl damage caused to a person s honour or reputatlon by a

o i

publl:hud statemeut or 1mputat10n abouc hlm.

5 criern

There is nothlng new in a legal system s prohzbltlng defamatory

statements. The. Mosalec code included the 1n3unctien.

"Thow shalt oot golbp and down as a talgbearer among

thy pe0ple”ﬁ'
Tt is rare indeed for an organized scocliety not to provide & means of
redress against the making of false and derogateory statements about 'one
person to another.’ In this, English society, and those which have taken
their legal systems from England,place a high value upon a man'é-reputaﬁion,
dignity and honour. It is,in essence, an attribute of the.respect demanded
for the individual. It 1s bound up in the dignity of being human. Eﬁgiish
Literature and English law abounds in statements aséerting the value which B
our culture assigns to reputation. Parliaments, publishers and

law reformers will ignore this aspect of our civilization at their

pgrilﬁ
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Usually defamation actions invelve a contest bebtween values
which our society wouid uphold. We assert s "right" of privacy and of
integrity of reputation on the one hand. But we also assert a "right"
of freedom of speech and of the free press on the other. If a
publication has occurred, the free speech "right" has been asserted.

The only possible "wrong" to be righted is the restoration of an
injured honour .or damaged reputation. It is in this respect especially
that the tort of defamation, as presently operating in Australia is not
proving apt for the social task which it seeks to perform. There are
a number of difficulties. Delays, some of which inveolve years rtather

- than months, occur betweeﬁ the publication of a statement and completion
‘of défamation litigation. Some-of these delays arise from a loss of
enthusiasm on thé part of the plaintiff when the first flush of anger
has diminished. Others arise from inieriocutory proceedings. Others
arise from appeals. §till others-arise because the plaintiff had not
the slightest intenticn of pursuing his.claim and issued proceedings
in the hope of stifling expesure in the media which he found unpalatable.
Whatever the reason, the available figures from a-num'her of Australian
jurisdictions make it pléin that a prompt resolution of defamation

T proceedings is the excéption rather_tﬁan the gule.8

TABLE . -

PROGRESS IN DEFAMATION ACTIONS

Victoria Queensland Tasmania A.C.T. N.T. Total

e

Humber of defamation actions 271 379 40 77 4 777
instituted in the Supreme ’
Court between Jan.72 & June.76.

Number of actions set down for 17 13 7 © g NIL 42

trial in same period.

Humber of actions resolved by

hearing, settlement, or default

judgment for plaintiff in same 10 6 4 5 NIL 25
period.

Number of actions formally 26 55 8 6 5 97

discontinued in same perioed.

Number of actions dismissed
for default by plaintiff in
same period. Hia 8 3 NIL NIL 11



It is. retognlzed that these statistlcs are not entirely
satlsfactory.9 However, they present a soberlng plcture They
demonstrate that 1n the five Jurlsdlctions reviewed 777 actions were
commenced and in the _same period 25 hearings came to court.. Because

the table lacks the 1arge numbers of settled actions typical of other

areas of lltlgathn .ye ot take 0o sure comfort from the fact that our

‘ng resol tlen of theee actions away from court

system of justice 1s

LTy

rooms. The more probable conclusions _to be drawn jare 'two. .- Flrst, many
proceedings are commeneed in. wh:.eh there never was a serlous Jdntention
to advance to trlal Secondly, many proceedlngs are, cgmmenceq which

become enmeshed 1n the toils of dilator},r procedures Meither conclusien

is one, whleh gmves rxse to satlsfact'

) writers have been complaining about the law s delays for ._
centurles. . I_?efematioe _3.9',:,?-0“?'1_2?:9 not _pc;_:_l‘.c_;lue_u_l\hq.\{lng to ;9111 the court
queues. But ie.gudging tﬁé eigeificanee of dele§ oe a part{cular‘cause _
'of actlon one . must contlnually revert to the nature of the wrong complalned
of, On occzeions;_delay of some extent may be desxrable in lltlgation.

1t may permlt the gatherlng of evidence and the crystalllzatlon of damage;

perhape ev: n_the cool g of the case of defamatlon, delay

often mllltates against the effective rlghtlng of this particulat wrong.

Plaintiffs assert that interlocutory proceedlngs in defamation

actions are used as part of a posit vé, strategy by which publlshers seek
to exhaust the-patiencetor pockets of a complainant. Certainly, the
anndtations of the statute books of New South Wales bear witness to the
myriad of imrerlocutory decisions securéd on eucceesfﬁe defamation Acts.
They do much credit to the ingenuity oE lawyets. But they also raise

a suspicion that, to a greater extent than usual, obstructionm or
procrastination are used as conscious devices of delay. Whether this is
a deliberate tactic or not, clearl? it takes a very long time to bring
a defamation action to the barrier in most parts of Australia. Few even
get so far.

There would appear to be special reasons why defamation actions
require, of their nature, a speedy resolution. General considerations
applicable to almost all court proceedings apply to them. There is the
problem of fading memory. There is the difficulty of securing necessary

‘witnesses. The wronged plaintiff or justified defendant has the claim
hanging over him for a time. But to these éeneral considerations must
beé added factors special to the claim of aamaged regutation. Unless
a person's honout and reputation are vindicated Eotthhitﬁ, it will often

© be impossible, in the nature of things, to remedy the wrong months or

years later. The passage of time,especially a long time,makes it almost



impossible for a judge or a jury accurately to place themselves in the :
context of the statement complained of. If & statement is made dufing.
' discussion. of a topical méfte;,-as is often the case, there will be
‘a relevant atmosphere which is conditisned by cnnteﬁporaneoué events. . =
The statemeits of other péaﬁle:and curféntrpﬁﬁiié“;tcifﬁdéé are frequently '
important ¢onsideratidns in judging the statement or imputation in its
context. Furthermore, the right of public discussion is itself a precious
" oneé, It should be inhibited to the minimum possible extent. Litigation
which may restrict of discguragé public discussion should therefore be’
disposedof a§ quickly _as possible, The competrition between sustained
‘reputation and free speech-requires speedy. resoiution.. A damages
" verdiet in favour of a wfonged plaineiff }eers afﬁgr the event will often
do precious little to restore his reputation. There is no obligation
to give-puﬁlicity’td-tﬁé verdiét.’ Thé'bdéiéioﬁ‘ﬁay béréuiﬁetir%etrievable
by fhe time the verdict is secured. The compensation of money, especially, L - -
if paid over silently between the paftie§€5solicitoré‘méy be cold comfort
Y ‘indeed for the damage that has been sustained. In the field of wronged
reputations, justice delayed may be justice defeated. ’
" The problems of defamation actions are not only plaintiff's -problems.
. Publishers equally féééiac&te:diff{cuitiéé“in'tha présént system. They must
. be concernéd ‘aboat ﬁﬁ%ipdgsibilit; qf laiéé'%eidicﬁé with exemplary damages
that can make a mark in the pbﬁkét even éf‘é:ﬁrdspéroué-;éﬁspaper. In the case
of a small provincial cotntry or suburban jourpal, a large verdict of this kind
could prove fatal. Those licensed to broadecast must ﬁé-especially sengitive
to their 6bligationé‘t6 obey the law of the Iané. Uncertainty and doubts
about the scope of the law of defamation hreed gelf-censorship. Such self-
censorship is often based uﬁon'an extremely cautious view of the law. In
view of the variety of Australian defamation laws, misconceptions of this
- kind can scarcely cause surprise. Ir the Tesult, many programmes or articles
are "killed" on the editor's desk. The public is deprived of information which
perhaps, 6ught legitimately to be before it. The victim is the "right" 7
of free speech.
The above Table also dewmonstrates that publishers in this
country Yace a special difficulty, usually the yse of "stop writs” to
stifle debate of issues.lo It is an abuse of the administration of justice
rhat takes on a special relevance in Australia, We can have no appeal here
to constitutiomal gusrantees of freedom of speech. We have a traditibn of free
speech. But we do not have a legally protected and enforcéable right of freg
speech. )
Enough has been said to suggest that defamation actions are not
working effectively. The tort of defamation hag been treated as just another

civil wrong to be tried in much the same way ag a rumnning down case or a claim

fl




" ..for breach of contract. This has not doubt occurred for historical

reasons and out of habit. Nobody has stopped to ask whether trial

procedures developed t6 resolve ‘other lssues are apt to resolve the
Sio.t Tl EIL JLE= Y oy T
spec1el issues that’'arise in a defamatron case. If we remove the law s

seitar wrly

bllnkers, what other mode

T Sl S

" the interests thet are at stake here’f
ALTERNATIVE PROC"“DURES o i
SerLDmScthzne- The Press éouuézl

In’ Aprll 1970 a c0mm1ttee was establlshed in Brlteln te con51der

whether leglslatlon was needed to glve further proteetlon under Engllsh

YTaw agalnst lntru51ons 1nto pr1vacy The report oE thls eommlttee, whose

chalrman was Slr KenQeth Younger, Was presented 1n May 1972 Itrls a

of the legal aspects of prlvacy

maJOt contrzbutlon to the dlSCUSSlD

But the report discloses the committee 8- finding 'that the 1argest number
of” cOmplalnts coneernlng prlvacy 1ntrusxon related to complalnts agalnst the

press.llIn dolng so it outlined the then composition ‘and operation “of the

Press Counc1l of Great Brltain. It quoted'statlstlhs for the years 1970 71.

”s were received by the I Press Council"s Secretar1at.

In that time 3707 co“plal

0f the total complaints received only thi t&—elgh e ebout 10 per eent) wert

considered by the Council 1tse1f. IOf these ‘thirteen were upheld Twenty—five

- PRt A hoapees s T

were rejeeted.l2 Thus only 3 5 Ter tent of'those who took'the trouble T

ey e

to put'a mrltten"complalut to the Press COuncil were held to be Justifled.

TR

; In the end the majority of the Younger Commlttee did not favour

it - s A lea o

the creatlon of 2 tort 'f priveey to prov1de legal redress against the press.

B

Although conceding the' defic1encies of defametion ey and of" the Press
Councll the maJority sought to remedy the 91tuatlon by recommendlng that
the Press Council be reconstituted so as to improve its effectmveness.
Principally, it was recommended that the proportion of press representetives
uponn it should be reduced and the proportion of lay members increased.

We now have 8 Press Council in Australia. Its first chaiciman is
S8ir Frank Kitto, a former Justice of the High Court of=Auetrelie. It is too
early to evaluate this somewhat belated imnovation. The Council is still in
an- experimental stage. It would be idle to ignore the criticisms that have
been made of it since its establishment. One important publisher has reeEntly
withdrawn from membership of the Council. One maior newspaper interest in
Australia (the Fairfax Group) has eschewed memherehip from the beginning. Its -~
scattered publications are not subjeet to such discipline as the Couneil
offers. It has published Press Council criticism of other newspepers in
its eolumns. But it refuses to submit itself to like serutiny. " The
absence of this major chain of publishers reduces significantly the
universality of the Press Council's effectiveness. But this is mot all. The

composition of the Press Council has been. criticised along lines rehearsed in the



Younger Report. - It compriges, at present, a majerity of press
representatives. This ponsjderatinn':hkes on a special importance when

it appears that members of the Coumeil :employed by a particular intbrest

do not disqualify themselves when con51der1ng complaints agalnst )
their newspaper. A thitd criticism tests this experiment against the
willingness of those who are criticised to publish the finding of the
Council when adverse to the interescs invelverd, Tlic repeated refusal of one
_newspaper in the éarly stages of the Council to publisi criticismg madu
of* it by the Press Council,did nor inspire confideﬁtc?ﬂ Other criticisms
.hnve‘hepn-ud?rod-cnﬁrcfniﬁa'rh¢ results--of purtIvulhrhdeturminnninus, the
puEliciiy—givén to findings made dgainst hﬁwSpapefé'Hﬁd'che-adequncy of 7

this Eorm of redress; - - As welly the-absence of raverape of broadrasting

1nd tclcv151on itterests plainly limits 1tS utility:

RSP - "'T"—"":""

-

Those who are concerned about a free press whlch respects

1nd1v1dual honour and privacy will be closely watching the operation of

this experiment in- institutionalized self discipline., In other areas

where public sensitlvitles .are 1nvolved, there is a growlng conviction

that . seme matters are just too 1mportant to be left to the d1scip11ne

of bodles cumprising malnly or exclusively colleagues of those under fire.14
The medla may he 1n thls class. Whether 1nst1tutionallzed or not, self-
diseipline will clearly have an abiding.rgiéiéa play 1n the balancing of
interests at stakg Qg;e{ Most wrongs to reputation will continue to gnd
up on the edito;'s.cqtting floor. Means of redress, legal and extra legal,
will continue to be neédéd for the exceptional, aggravated cases.

A Media Ombudémqn'

The delay and expense of judicial proceedings has contributed

to the development of administrative means of resclving disputes. This
presents a possibility that wust be considered in resolving the competing
claims ‘of free speech and damaged reputation, Sweden established a Press
Council as long ago as 1916, But in 1969, it took-the procedure a step
further. The Press Council was re-constituted so that the majority of members
come otherwise than from the press. In addition, the 1969 reform
established the officé of Press Ombudsman for the Genmeral Public. This special
Ombudsman's office is modelled directly on the Swedish Parliament::ary' Ombudsman.
But unlike the latter, he is appointed by the press organizations them-
selves.as part of the self-disuipliné system. He has no legal powers.

All complaints against newspapers and maéazines go to him. The possibility

of satigfying the complainant by securing a correction or a right of rejoinder

is explored. Where this fails, the Press Ombudsman may either reject the




._compiaint as not sufficiently well founeed or refer it to the Press

. Council together-with his opinion. In 1974 the functions of the Press

 Ombudsman were_expanded te permit him to_arbitrate as between the parties.
in "mild cases of clear divergence from.good journalistic practice".l5

7 The power, of the Ombudsman .to move rapidly and to securc,by

: negotiation a .right of reply or a correctlon has attracted of late much
approbat:.qn_!i‘r_lenglaedtI6 . Although it has been said recently that we are
suffering from "Ombudsmania", the merit of the Swedish system is clear.
It allows swiftness of eorrection and the épportunity for an equal say,
without necegsarily determining the merits of a particular controversy.
The ﬁodern dissemination of news may require a modern approach to thei',

mistakes and errors- that will inevitably arise in an industry of this .
mageitude.we ought not tobe bound te a causelof‘ac;ion_wbich is proving
deeful:rarazlimited_pqmber_pf_hgrﬁqqe}oglyéeggrrhepiefrer‘prpcedures
that are fraught with rechnical.enareé; ‘But ﬁefngsen'Ombuﬁeﬁaﬁ is not
without its own.problems. It reposes vital decisions that affect
important values in our gociety in the hands of admiuistrators who may

or may not adequately represent community standards’s

There may ‘be

hat ‘even® reﬁoteiy resemble;that of a -

national ‘cengor  to replace “ the” Judicial ‘balanéing -of inferésts in’ thiS'
seneitive natter, Tha' pass'ge*of he” Cotmonwealth ' s Ombiidéman AGt 1976
and the énactment’ in,most of the States o Austtalia dF 1iké 1egislat10n,

w1ll probably lead to'moré” and*Hote défiands’ ot Ombudsman-like rTemedies”

If Judlcial procedures continue to re5pond inadequately

to cure sonial wrongs

Ombudsman-like redress will grow.
Defamation: Expeditad Procedures . 5
A third possibility is to try to make present judicial Procedhres

more effective by provision of compulsory curial means that will give
special expedition to defamatien actioes.‘ If defamation actions were to
‘be instituted by summdns returnable before a Judge or Master within-days

of issue, this would ensure that in most cases the partiee would be brought
before the couré-at a time when the damage to reputation or the

17 It may be objected that

justification of publication are still fresh.
such expedition and special treatment cannot be justified, at least in every
case, when measured agalnst the urgency of competing litigation. But if.
the nature’ of the alleged damage to be redressed is borne in mind, there
may be a special reason for compulsory expedition of defamatlon cases.

A procedure of this kind might provide the means to ‘take hold of the large
,numbers of unlitigated writs which presently clutter the court lists and
never come on for tial. Those who issue stop writs and those who persist

with meritless defences would be obliged to face the court. This would



have a salutory effect on each. Any scrutiny of defamation law
reform inevitably reqeixes consideration of Qefamation prqcedure.
belays, complexity and expense f;ustrafevthe-purpose which the'tqrt
of defamarion was designed to serve. That purpose is the,provision by . i
the law of 2 means to restore as fer as possible a daﬁagedrreputation, '

con51stent with competlng values of free speech.) This purpose is the

guldlng star for those who would reform defamation law. It is the

reason that causes reformers to look increasingly to informal bodies

such as the Press Council and admlnlstratlve agenc1es such as an Ombudsman.

Those who would prefer to keep this social discipline within the judicial

process will-succeed in the long run only if judicial machinery can prove capabl

of delivering prompt remedies that are apﬁfopriate te the wrong alleged.18
NATIONAL IEGISLATION? THE PRESENT POSITION .

) a.u

Australla as a federatlon enjoys much d_versity of iaw.‘ This has

sdmetlmes promoted experlmentatlon. It has sometlmes enceuraged 1egal
progress. If it is assumed that a 1eg§11y enforceable Temedy in the
nature of an-ap;;ogwfpr.degamgp;on ;g}dgs;geble;gs?ep alternative. or

in addition to informhl,Iadministrativewog>gEher:redrgsgqighe_issue
arises_ee to whether thefeﬂié}egx_spe9§§1_neggtgggﬁnggfigyﬁl approach
_to-tﬁislelase of aétiop; -éqnsidefagibn ef'thislissueeﬁust start with am

appreciation.of the present posigion_ There are 31ght different laws,

SRR

in Australia. governing defamation ‘gne?fqrneachiS;e;e{eqﬂﬂTeyyltory.
Putting it broadly, theee represent three significantly d;ffe:ent systems,
‘The first is 2 common law eystem. The second is a code system which
provides a complete repository of the principlesAof actionablé defamation
and which goes beyond & mere restatement of the common law.

The third is a mixed situation in which the law defamation

is partly statutory in origin and partly judge made. Under

the influence of Sir Samuel Griffith, Queensland adopted a code at the
end'of.the 19th Cenfuty.;g Tasmania originally adopted the code in 1895

and this ie nowlincorporated in the Defamation Act 1956.20 Western Australia
basically adopted tﬁe code in 1502, although pfimarilj in connection with
criminal defamation and only partly in comnection with civil defamation.zl
New Seuth Wales was a code State between 1958 and 1974.22 In71974 the
Defamation Act 1858 was repealed upon the basis of the report of the

New South Wales Law Reform.Commiesion.23 it was replaced by‘a new Act
which returned the law, in many respects, to the common law whilst making
several important modifications.za Accordingly the law of defamation

in New South Wales is at present an amalgam. of the common law and
statutery law. With minor medificatioﬁs, the common law alone still holds
.sway in Victoria and South Australia.25 The two mainland territories of

the Commonwealth are in a somewhat mixed position. In the Australian




Capital Territory, the law is still governed bf the New South Wales
Act of 1901, as it was amended in 1909.° This was the law vwhich the
Capital Territory inherited upon its establishment in 1911.2° The

NorthernTerritory ‘is ‘governed by the common law, as- ‘hodified by a 1938

e It

Ofdlnance.Z}‘ Put broadly then the common'law governs defamatlon

- aetions. in Vlctorla and South Australla' :Queensland Tasmania “and to

a great. extent Western Australia ‘are code States. ~ New South Wales

and the ‘two Territories are’ “in a mlxed positlon, although generally

speaking the “common Law princlples ;play a greater part in defamatlon
Llaw’ in the terrltorles than ‘6" New South Waldss ) o '

These are not Just theoretical differences of 1nterest to, seholars
'éﬁiy. They are dlfferences whlch affect defamatlon actlons._ They=--

ety

partlcularly affect the defences that are available to publlshers.

. They will determinemthe SUCCESS‘OY otherwise of 1itigatxon commenced
S aiana 28~

158 A NATIONAL APPROACH DESIRABLE’ -
.The Arquments Aqazﬂst A

What are the. arguments against natlonal 1eglslation7‘I wauld:

rehearse four First e might be said “the Constitution is a eompact

which was not lightly made and - should not llghtlv be 1nterfered withe .
Dependmng upnn I tha view ona fakas of T CEnstTtacing “ft7either Teft

to or- eonferfed upon ‘the. States the general«pr1vate law affecting I
citizens, including defamation 1aw.29 State_communities ﬁave different
.‘hlstories éﬁé have developed dlfée;e;t appfeaEHeeiahéI;éaederds 1n."
publications that ean be aqd ‘are mirroréed in their 1aws.. Because
defamation Laws touch a matter close to fhe'hearf:bf liberty in any
compmunity, rather than seek a uniform app;qach, the afgument would have
it that we should encourage each .State community, scattered around -the
continent, to establish itseown standa;ds and strike its own balances.
The second argument arises from the fact that few calls for
national defamation laws actually envisage direct amendment of the
Constitution. It is ureed that if the balance of leral power is to
be changed, so that the Commonwealth intrudes into an area which since
federation has been regarded as the province efethe States, this change
should not be done surreptitiously It should not be dome by an irregular
use of Commonwealth powers which were plainly not intended to embrace
defamation law veform. The record of attempts to amend the Australian
Constitutlon formally may indicate general satisfaction with the present
balance of legal power struck between the Commonwealth and the States.
According to this argument, the initial compact should not.be overthrown

by stealth. Only if the people approve an amended constitutional contract,



in the way laid down in the Constitution, should the Comtonwealth intrude:
the Territories apart, into therléw of defamation. It is not the busimess
of the Commonwealth: It is the business of the States. . '
Thirdly,. it is often pointed out that diversity of laws can itself
lead to usefhl.éipérimentation.» Each State can be a laboratory for
change and Innoevation, the matdion’s .legal systems progressing unevénly
but under'the-impebus~of-iﬁaginative changes introduced in- different
State legislatures., For example it has been asserted that the very
diversity of Australia's cemsorship laws has led to progress and
vliberalizatinn in tﬁis arga.3p; A national Defamation Act or uniferm
defamation laws might.impose, in a wital area, the harsh hand of
unimaginative conformity ave? the'whOle country: robbing ‘the separate -
State communities-of the opportuaity to. undertake imaginative law reform.
In thelfieiﬂ“ufhéﬁfamatiuhg hbwevergwitémuatqbeﬂagkndwledged;%hatnmo State
other than New SoﬁﬁhsWales-haa éndea§0ure&~comprehen$ive¢reviéﬁ of . :
defamation laws' sinece Federation. . | - . ] )
Fonrthly, and to my mind most powerfully, there is a practical
argument. Defamation,litigatibn"is ‘a comparative rarity-outside the
Eastern States. Indeed it is comparatively unusual ocutside New South Wales.

The Victoridn and -Queensland-figures-have glready:béen*menticne&7$ﬂ$h€

nitmher of. actions . cbmiﬁg on for tria Alﬁ:SEufﬁ"AhéfféliE;‘Wéétern'Aﬁstralia
and Tasmania-andsin -the twe- Terrib@ries a:euremarkably few,3§=;0n1y in New
South Wales is -défamation "big busiuess "7 DutsidesNew South Wales: defamacion
law reform may be a-scholarly business. ' Within that State it is of vital
importance to practitioners, the media and the public alike.

Upon the basis of these and other32‘arg?ments it is suggested
by some that no national reform of defamation laws is needed in Australia.
Ifrreform is required supporters of this view would leave it exclusively
to the étates. Some are openly sceptical qf the priority that should be
assigned to the subject.33
Argquments for One Lew

Giving all due weight to these considerations some form of
national legislation would appear to be required. Several possibilities
exist. One would be to exhaust such Commonwealth power as exists under the
Constitution. The other would be to seek references by the State in
accordance with the rarely used procedure envisaged by section 51 (xxxvii)
of the Constitution. Another weans would be to secure uniform laws which
could be enacted by each of the States, I imagine that a fourth theoretlcal
possibility would be the repeal of all legislation and a return to the
exclusive discipline of the éommon law throughout Australia. ?here seems
little likelihood of this fourth possibility recommending itself even

in Vietoria or South Australia.34 If a single comprehensive law of defamation ist




‘be’ found 1n Australla lt must be found within the Constxtutiuu bv a

. reference of power or by negotlations 1eading to a uniform Act.
I shall seek to, demonstrate that the problems presented by the

‘ present dlsparate 51tuation are such as to. watrant a search Eor such

a single law, despite the con51derat10ns mentloned.ahqve.,

The firse and most powerful argument arises from the verg nature of news

and 1nformat10n dlssemlnatlon today. The Commonwealth Attorney—General

e st n chyein o Wl Dowiaiin RO e

Mr. Elllcott, put it this ,Bay, in.an address in June 1976 to the Women

- Lawyers Assocxatlen of New South Wales
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"[Defamatic :] is one branch of the lawlwhere there
should be unlformlty, When you find that television'g'

programmes and radio are trdnemitted Across State borders

- amd when you “find that there ard many natlonal magazines o

" and- uewspapers, daily newspapers and weekIy newspapers, ‘across

' §tace bardérs it it 'ther obv eus “that there ‘ought to be
e rempai e fLave
a uniform law in relation to defamation. The prospect

6F “Judgés “fud*jutids biing Ry 17 different decisions, in

- dff'feéfériétéEaEééé""‘ot:‘ﬁ’efwiE&TEﬁa ecause t'_tiég:"*'vé"tak'én'

-‘,;»:;.:__r g

RRELERE “"ThE“dévelopmeaé éf*tﬁéﬁmediai%ﬁ&“afvdtﬂefﬁﬁegns Gf -

Tar i
i

| communiedtiod on E A 6nal basis fas ‘made urgent

theé task of tackling thé reform “of*defamation laws on -

a basis that will'brodﬁce'uﬁiformit§'thtoughout Australia.
Newspapers are publishedtfor.Eirculation on a national
basis, or at least for circulation in several States. Televisien

and radio programmes are broadeast simultaneously in all.or
a number of States. Yet there are great differences in the

laws of defamation. These differences are so great as to
_produce the result that in adjoining.States plaiutiﬁfs may
succeed in an action for defamation in one State and fail
in an adJoining State in respect of the publication of
the same material. 36
These are arguments of convenience and practicality. There are other
reasons; " The sheer complexity of defamation laws inevitably leads; in
many cases, to results that are unsatisfactory from society's point.of
view. Every metropolltan daily newspaper in Australia has some distribution
across State or Terrltorial boundaries. At least two nmewspapers are dis—
tributed in substantial numbers in all States. TFor the purposes of the
law of defamation, each sale of a newspaper is a separate publicatioﬁ

giving rise to a separate right of action.37 A particular item may give




rise to noléetion whatever_in the newepaper's home State. But it may-be
actionable in another State or Territory. The newspaper management is '
confrontedvdailijith the task‘of knowing and complying with the law of
every State and Territory in phicﬁ it makes sales of its journal.It s not
surpr151ng in these circumstances that some newspapers employ a full time
solicitor to check copy for compliance with the 1aws of the varlous

areas of dlstributlon and that all newspapers “néed tonstant access to

legal advice concerning the complex and varying defences that are available
in different jurisdlctlone of Austral}a.‘ Difficulties such as these arising
in the publication of NeWSPAPLTS increase significantly when the

electronic mediz are involved. .Meny radio and television transmissions
crossyState beundaries. Indeed some prpgrammes are‘specifically designed fq:
nation-wide transmission.. More often than not these are preérammes with
controversial newS'of=commeﬁtﬁin“them?f'wﬁereasjnewspéper editors have

hours ﬁithin'which to compile'En&'priﬁt.aﬁ issue, many radic and

television programmes, especially those in the fields of current affairs

or news, are produced to much-more stringent- time limits. The brcadcasting
" station may have -only minuteS‘betﬁeeﬁitapieg‘snd transmission. In some
cases recordieg-and,tranemission will be simultanesus, In talk-back

programmes, the lapse 15 a matter of seconds only, In.thesa circumstances,

to=require'a‘prbdﬁcer or a”stafi’meﬁbef monitering “the broadcast, to know )

or obtain“advice npbn the Widely differing deTanation lavs of eight o
different jcrisdictionétiﬁ“tﬁié?cbﬁntry is“to ‘reqirire ‘the impossible.
The burdens cast upon publishers and even upon their lawyers are
unreasonable. To calcplate in a given case the various possibilities of
1iability,- having regatd to available defences, may‘be a logician's
dream., To those laymen invelved, it re;resents a great puzzle. To the
lawyers involved, it is a dilemma. It bewllders and confuses juries who
are charged to try defamation actions. .It shames the law.

Where a publication is confined to a small community or a
breadcast transmitted locally only, no particular difficulty arises fram
the present lack of uniformity. Where any element of "interstateness"
arises; the confusion begins. One of three results will fecllow. The
first is that, ignorant of the diversity of the law, the publisher will
simply proceed and hope for the best, guided by nething more than his
own sense of ethies. The secondrpeesibility is that the item will be

"ecommercial risk' philosophy.

published or the programme tramsmitted on the
Being in doubt as to whether the programme ought to be broadecast, it might
be decided to "publish and be damned". Some would seek to justify this
approach by reference to a "market" in defamation actions. But such

arguments are unacceptable, Those affected ought to know the law, not




only for fear that If they disocbey it“they will'face the consequences:
This may be especially so in'the case of Government- instrumentalities
or bodies-1licensed by the Goverament™ - They “are surely entirled: to -~
clear guidance, hopefully in simple terms,™ " #w" o

e third“obssibility”is'that“the’urodutér“br his management
will "play safe". He may. opt fof the lowest ‘cotmon denominater amongst
defamation Tdws ahd ‘Fetreat to cautioni” Th-s may produce eithet a.
significant’hwatériug down™ of ‘the item:iuﬁquéétioh; or its entire
deletion from the programme, The result in either case is an unhappy -
one. A systei of law which allows decizlbng to be made in“iguorance

and based upon timldity"id ‘mattersiso vital as’ freedom of spesch’ and

- v .
(T vt et T oh

publib discissisnisvopen to seriBus objectiow

 Techiical ‘advances “will” fdérease! rather thandininisk- the art T

capdcity For™ ‘natfshal” disteibution 6e inform; oﬁ.ln Aﬁsxiélia‘ Already

we have the development of Intetstate ﬁelephones, telex ‘and - telefacsimlle
which expedite‘*the distribution of information to-all ‘parts of the codntry.
Developments of this kind In the simultaneous printlng of newspapers in
differént partd of Australld aré sufé to” expand"in sophistication.

Furthermore;’ developmenits” of“ethnic radlo, of "tal gk hnd'local

) _broadcastlng stations, of university and- community broadcasts-a p pose R
new problems for™ “the Lav of TELHMALIBR S THe | pressures “ford 51ngle K

straigﬁE?Br?a%d'1aﬁlare7likﬁlf”tb’ﬁrdﬂé’ﬁfreéistl or:?he‘51@p1e -
reason that "those Erigaged Antthess Witdl Eelv it o8 VAT Heniind clear
guidanoé from'society‘abbuf1tﬁéﬁbonduot which is permissible in law and
that which is mot. ">~ O~ - Cs '
PRACTICAL PROBLEMS v . .
The Differing Defences of Justification;

To illustrate the practical problems thrown up by the eight

differing laws presently in force in Australia, I instance the defence of
justification. By the common law, truth alome is a2 defence to a libel aection.
This is still the positicn in the United Kingdom. It alse remains the
position in Victoria, South Australia, Western Australia and in thg

Northern Territory. In Queensland, Tasmania and the Australian Capital
Territory, the defendant must prove, to justify a libel, not only that

the uublicatian was true but that it was also "for the public benefit".

In New South Wales, .since 1974, the defendant must prove, in-addition ‘to trut[
that the publication relates to a matter of "public interest". 39 In a
jury trial "public benefit" is determined by the jury. "Public interest”
in Now South Wales 1s determined by the judge.ao' The cousequence of such
diversity arises at two stages: at publidatiom and at the trial of the

action. Suppose a Melbourne newspaper wishes to publish an srticle which
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it believes to be defamatory but true. By Victorian.law; it is
permitted to-do thils. Proof of truth will be its defence. If,
however, even one .copy of the newspéper'is sold in New South Wales,

the publisher will-be Tiable to besued 1 that: State.*l” In such an
event, to escape liability to the plaintiff defamed, the newspapei -

would have to establish not only trath but'fhe'additiﬁﬁai"ihgtédieﬁtkof
public,interes¥.' If rhe newspaper is sold in the Australién'Capital
Territory; the publishér will also-be liable tobe suéd therg. There

He nust establish the:additional Ingredient of public benefit. 'In the caé_e
of any major publicaticn* - in-Australia, some salées’in New South Wales
and the Capital”Territory are inevitablér " Kecordingly, in practice the
management.dECiéibn"isflikeiyftb'Béa(ékébptibnéil§;néw5ﬁbifhy stories
apart) not-to-Priit” the Haterigl thless Sarittied that the New South
‘Wales and Capital Tarritq;y'réquirements tan be met. “Therefore, the’
Fi¢torianmedit6r;*despite'theW1egal gituatiod in’ Vietoria, méngeel obliged
to foregorhis figﬁts"tévpublishfﬁhderLViﬁfOfiaﬁﬁliwf':thﬁithstanﬂing

the fact that few of his'sales are‘cutside-thé State he must decide
whether to exposechimsslf “to tHE riskBf suft iR BEREE Jurisdictions.

i

Inevitsbly legalradvice tends "to-be cdutitis: “THe 16West common dencminater

tends it¢ prevail.if .. <

-VJ;:htgkhe'triéiﬁéiﬁgé,ithé'ﬁ oblem may be even’ gréafer.> *In the
‘situation . just-cited{ tHe person defambd may chodsevto "sie in Sydney

before -a -jury making a° separate claim in his action “in respect of publicatior
in other jurisdictions. The defendant will ﬁiead truth and also public
intereét.in respect of the New South Wales e¢ldim. To the Capital Territory
claim, truth will be pleaded teogether with public benefit. If a claim

in respect of publication in Victoria were made, truth alone will be pleaded.
The jury will be instructed that if it should find the article untrue,

a verdict may be entered for the plaintiff in respect of publication in

each of the three jurisdlctions. If however it is found to be true, the jury
must find for the defendant. in respect of the Victorian claim but consider,
in relation te those sales which occurred in the Capital Territery, whether -
the defendant has established the additional element of "public benefit”.

In respect of the New South Wales sales, it will be for the judge to decide
the somewhat similar issue of "public interest" and to charge the jury
accordingly on that issue. Should the jury find truth but not pubiic
benefit, i1ts duty will be to assess damages on the basis of the sales

-in the Capital Territoery. It will have to put entirely out of

mind the much more extensive publfcation that may have taken place in

Victoria. To ask such logical contortions of a jury appeafé unreasonable.
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In MeLean v. Dmnd Syme -’Ind Co. Ltd. 42 the plaintlff

owned a property on_ the south coast of New South Wales between Bega

and the Vlctorian b der. An artlcle appeard in The Age newspaper
- R s

had interferred_w1th‘pub11c water supply

suggestlng that the plaintif

93551ng through hlS property for his own ends._ The newspaper was printed
1n Vieteria, c1rculated principally in that State but also had a
c1rculat10n of about 2 000 in New South Wales, fewer than 60 1n the

area close to the plalntlff's property The trlal ]udge and the

New South Wales Court of Appeal found that the pla1nt1ff's statement
R LR

of claim alleged a cause of actlon dn New South Wales only. Accordingly '

the questmon of whether the statement complalned of was actlonable in

But the
TItt was EhE

Court of Appeal held th fhce was adm15s1b al

adm1551ble for the purpose of defeatlng a defence of quallfled pr1v1lege.

on the 1ssue of damages.

But 1

the

was 1aeking.. A New South Wales eourt wouid StllI admlt evidence of the

wtde eirculatlon of the Journal in chtorla for the purposes of awarding

aggravated damages to the'plalntlff even though 1n that State, ‘the
A rhbns Pty - %

statement complained of would not give ‘tise to ‘a cause “of actloﬁ at all.

Simultaneous braa&casts, dszérent results.é3'“":° R

Simultaneous: broadcasts to several jurlsdlCthHS pose acutely
the problems presented by dlffering 1laws. In Gorton V. Australtan
'Broadeasting Commission™ the plaintiff, then Prime Minister 6f Australia,
complained in the A.C.T. Supreme Court that the defendant45 had published
a defamatory television programme concerning him. The programme was broadc:
simultanecusly from the same video tape to the Australian Capital Territory
Victoria and New South Wales. The iuterview took place in March 1971.
Mr. Gorton complained that he was seriuusly damaged by it. Between March 1
and final judgment in July 1973, not only did Mr Gorton lose office, but
his Party lost CGovernment.

The statement of claim alleged three distinct causes of action
in relation to the publication in each jurisdiction. The defendant raised
defences under the laws of the respective ]uriSdlCtanS in which the
publlcation was alleged. In velation to the publication in Victoria,
truth was p}eaded. In relation to the publication in New South Wales
and the Au;tralian Capital Territory, truth andﬁpublic benefit was pleaded.
At the time of the proceedings the relevant New South Wales law was the
Defamation Act, 1958. With respect to the New South Wales publicationm,



reliance was alsoc placed upon section‘17(h) of the New South Wales Act.-
‘This accorded qualified privilege to a publication made in good faith :
of -défamatory matter "in the course of or for the purposes of the discussion
of -some eubject of public interest, the public discussion of which is
for the public benefut and if, so far as the defamahory matter consists of
comment, the comment is fair'. S .

The ‘plaintiff .chose to sue in the Supreme Court of the Australian
Capital Territory. Fox J, as he then was, found on the facts that the
statements ecomplained.of were defamator§ and -false. Therefore, the
eausé of action was made out in relation to-the Victoriam publication.
Similarly the New South Wales and Capital Territory defences of truth
and public benefit failed since, although the eiementpof "publiclbenefit"
was present, truth was lacklng. Howevei; in. relation to the publication
in New:South Wales, his Honour held that the defamatory statement was
protected by seetlon l7(h) of the New South Wales Act. The statement,
although defamatory, was made in good faith in the course of and for
the purposes of the discussion of a subgect of publlc interest.,
The' plaintiff therefore succeeded in respect. of the publication in

Victoria: and the Capltal Terrltory He falled in respect of the self-

same publlcation in New South Wales. The result moved Fox J. to observe -

“That the same matten publlshed s1multaneously

should be the basis. for the, recov Ty of damages

in two; but not in the third, "is doubtless a
strange and unsatlsfectory result but it is
one which flows from the dlfferences in the
laws of those places" 4T
The development of multlple means of simultaneously transmitting information
across jurisdictional boundaries promises an increase, not a diminution,
in problems of this kind.
Gualified Privileqe‘and Forum Shopping

Unless a unified defamation code is enacted, there is little

doubt that forum shopping will become a first obligation of plaintiffs
entering the defamation lists, Justification is only one of the many
variations that can arise in different defences available in the eight
jurisdictions of Australia. A recent case illustrates the disadvantages

that may accruefrom suing in a particular jurisdiction.47 Senator RjC.AHright,
a Senator for Tasmania,sued the Australian Broadcasting Commission in

respect of a telecast which dealt with the election for the President

of the Australian Senate. The vote for the President had made it fairly

obvious that one Oppositilon Senator had voted in the secret'hellot for




—-~"thé"Government's candidate. ‘Semator Wright was ﬁhén a Member for rhe
Opposifion. It was coneeded that as a~result of-d ‘television interview
with 'Senatof Wright & tédsondble Viewsr could hive formed’ thé opinion
that the senator's“faflure to'deny’thit’he had do'votfedipointed to the
fact that he wds the 'pérdén who had defiéred  T¥om the "Oppssition's ~ -
candidate. - Senator Wright told the reporter‘that he consldered the’
question "Bélow'the 1leével “of ‘honcur’. “He said that he regarded it as’
Mingulting” implying disloyalty to his-Party: - The reporter was shown
the. door. No*exﬁlanation’of“écéounfswaé"offetgd to- justify the"conclusion
that it wad” Senator Wright who' had deéfected or ratted’is-ii s oo

The " actlon waS tried in’the New' Soutb Wales Supreme Court

before Yeldham J and'a jary of twelve- “AF the elose of the plalntlff s

casé’ the defendant successfully moved for a verdicti'rIt ‘reTiad upon

’ section 22 f the New South Wales Defhmatzon.Aét whlch prov1des for
defence of qualif1ed prlvilege for a publication - Pen

=~ 22(1) Where,in" respect “6F matter published to ‘any "’

B O g

person

b e e ’dn*thht shbject"and ai

-(c)the Ednduct of the- publisfiertin publishing
that ‘matter is reasonable’ in ‘the clrcumstances.as'

Yeldham J upheld the submission. He found that the plaintiff had not

proved malice on the part of the defendant. He instructed. the:jury

to return a verdict for the defendant. They did so. Mo appeal was: lodged.

However, Yeldham J at the end of his judgment said this:

"I have held, albeit with some regrer, that

although the defendants undoubtedly did

publish of the plaintiff matter which was

false and whiech was defamatory of hir,

nevertheless because it was published upon

a privileged occasion, and he has failed to

prove malice, he cannot succeed in the present .
action. That 1s in no way to say, however,

that he has failed to clear his good namé
- from what I regard as the wholly unjustified
" slur which the defendants put upon i, Whatever
. the precise legal situation may be, cowmon fairness

in my opinien dictated that there should have come
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from both defendants, once the-fallacy of their
stgtemdnts was exposed, .-a rétraction and an-apology

o this . nan whose service-in the -interests-of

" HisSrountry haswcleavlyrbecn demonstrated:, . ivai vupos
" If this case ‘was to be decided"uﬁon-the»merits
alone, ‘the plaintiff clearly must have succeeded", 49 -
#1though defcnces analogous ‘to-section -22{1) .exist -elsewhere
In Australia, it is- unllkely in- the -common-~1aw-States, at least, that
the defence would have barred-:$Senator Wright's recovery; as it did-

50

_in Y¥ew South Wales.” . Had he sved “in another -State, .and had the same

‘view &f the merits been takén as“expressed by -Yeldhem J, there-is -at

Téast: thie pObslbillty'thdt‘he woul ‘H

“%éﬁﬁé&* Fhe rvquit 18 "an

" THE Lesson“Eor" practltloners “is that cite Fust be taken
to choose the most advantageous jurisdicticn: There are other cases.
which 1ltuscrace this point But-it is réally an abvious one%l The
inecreasingly national orgnnization o? nows and other information

disscmination makes the Problim an” urrcnt nnn. TORLISE we Tare prepored

to accept cOnFu51nu and uncertainty, with 1t5 1nc41tab1e tenqency to

1n3ustice to genuine plalntlffs of to the 1owest common denomlnator in
free speech; the argument for a resolutibn of thls d;verqlty seems
1rresist1hle. Making every ipll allowance for’ the advantages of diversity
and experlmentatian, there seems to be a clear case for a single national

law. But ¢an it be achieved?
A SINGLE‘CODE:_TSAIT FOSSIBLE?

Of tﬁe four possible ways tg achieve unifermity of defamarion

laws in Australia, the least likely is a spontaneous return by all
States to the common law. Even New South Walas, which recently
partially restored the common law, felt it necessary to do so
cautiously, medifying it in a number of important respects.52

It is unlikely, local susceptibllites being as they are, that the code
and statute States would suddenly abandon an approach that bas endured
for the better part of this century. Other means must be found.

The Australian Constitutional Convention has been exploring
these other means. The isbue was before the Convention in Sydney in
September 1973?3 It was referred to a Standing Committee which rgported
to the Melbourne Cenvention in September 1975?4 The record of that
Committee’ s recommendatlon ‘on defamation is as follows:

"The Committee agreed to recommend to the Couvention

that this matter was of national concern and should _

be transferred to the Commonwealth. under the reference

power, if all States can agree on the terms of Teference.




If not, then by amendment to the Constitution, provided
that such amendment does not confer power on the

Commonwealth to leglalate in respect of the questions

of defamation as it affects the priv1leges of Qtate
i 53 - EE R ke

Parliaments and Courts

27 October 1976. _The resolution which initially came before the Conventlor

was in the follow1ng terms

B I TE I

"That this Conveution recommends tbat - o

(a) the matter of defamation shall be the

subJect of uniform references of pomer
by all States to the Parllament of the

Commonwealth and

a reasonable time the Constitutlon should
be altered to confer the power to make
lawa with respect to defamation on the
Parliament of the Commonwealth - .
but any power so referred or conferred should mot gxtend
to the making of laws with respect to-the p*iVLIEgeS of ~

- State- Parliaments or State -Courts s >

Thls resolutlon .was. adopted by the: Conventlon at Nelboprne .on, 25 September

1975. ‘The debatée which™ ensued’demonstrated that" there Was. llttle support fo
the present diversfty“offlaws.- An amendment was moved proposing-a-
differing approach to the matter, namely: .
"The macter of defnmat&on shall be the subject

of uniform Iaws throughout the Commonwealtn,and that
the precise form of wniformity of laws with respect.
to defamation should be sectled by the Commonwealth
57

and State Governments in consultation'.

Those who supported this amendment emphasised that a single code should
be achieved through cd;qperation between the Commonwealth and Statesz'
“arriving together at an acoeptable fotmula.58 Those who opﬁnsed this
approach argued that It amounted to no more than pushing theiproblem
“back to the Attorneye—General who  proved ineffective in thlS regard" 39
The Convention divided. Thirty—nine delegates supported the amendment
Forty-two opposed. The amendment was accordingly negatived The
Convention then reverted to the original resolution whlch was put and
carried by fifty-four votes in favqur, tkirty—two delegates being against
‘The Commonwealth Attormey-General, Mr. Ellicott, acknowledged the problem

at the end of the debate:



"The main motion ... first tries te solve the problem

by propesing a reference of power. Then, if that

reference does not take effect, it suggests a referendum.

In the light of the debate here today, neither of these

courses appears to be very hopeful. 1t appears that -
three State Governments are against the reference and

thaf dees not augur well for thé,sggqg;s_oi_a referendum.

The Commonwealth Governmentrdoés fegifd'tﬁis.as an o
imporfant area for unifermity and the Law Reform Commission
is congidering thé law on defamation with that in mind".ﬁo

During the discussion at the llobart Conventiom, even those who

were not in favour of the reference of pawer or amendment of the
Constitution,. expressed. their opposition.in.éautious terms. . For example,
the Attorney-General for Victoria, Mr«.H. Storey; Q.C., said that:

"If the States and the Commonwealthwcan-égree’ﬁponw

-

uniform laws in this field, it may be that a carefully
drawm reference of power';ould“be made to-the
 Commonwealth. I would not exclude“thatfposéibility".ﬁl
"'Practicalities;.as the Commonwealth Attorngy~General stressed,

suggest that the.solution of uniform‘laWQamay hayé‘to be first explored.
There.is no point-in disgﬁising.the-problems whidh=thié-entails. The
-history'of uniferm ladé in Australia is a discoﬁraging ohe. In the first
place, ‘there are immense difficulties in securing the agreemeént of the

States upon the form of legislation. -Then there are difficulties, not- )

least -of machinery, in keeping uniform legislation up to date and consistent.s‘

" Necessary amendments may be made in some States.only or not at all.
Modernization proceeds at the pace of thé'tardiest State. Experience
teaches that it is difficult to arrange for six States and two Territories
to march in step. The current debate about the Commonwealth's corporation
power originates, in part at least, from frustrationm arising from the

growing lack of uniformity in the Uniform Companies Act of 1961.63

From the point of view of the reformer, however, there is

another and perhaps more significant problem in seeking a national

defamatibn code through uniform State and Territory laws. If it is

assumed that the road to reform in defamation law lies in the reform

of defamation procedures, special problems may arise unless State

courts can be invested with federal jurisdiction, sufficient to suppert

orders ﬁaving-effect throughout the Commonwealth. In several jurisdictiomns

overséés, for example Japan and Quebec, court—ordered retractions are part
of fhe prpcedure in defamation ;rials.sﬁ_ Assume court-ordered corrections
were considered an appropriate part of a modern, effective defamation code.

The State Eourts, operating under State legislation might very well wish

to ensure that, to be effective, an order for retraction, correction ar reply
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was obeyed Iin interstate publicatioms. It is doubtful whether a State
Supreme Court, not invested with’ federal jurisdiction, would be prepared

to make an in personam order Ain respect of something to be ‘done outside

that State.65 It is even more doubtful whether-a State Acn could’ properly
empower a State court to do so., Yet, if such procedures were conflned

to operation in a partlcular State, they might lose much-of bheir effectlve—
ness. Other problems may also arlse. Once a dec151on is made that a singl
national code is, on balance desltable, the mode &6f achleving that code
requires careful consideration of the limits whlch each method necessarlly
involves.. Even if all of the practical. con51derations that usually stand
in the way of ‘achieving agreement oh & iAifdrm State Iaw can be ‘set

to one-side in kthis''case,- th'“resu t of approachlng the problem chrough

unifor 18ws" may ‘dictate” aéceptante of ¢ refb“.s’wh ¢h aré"1854-adventurous

and less deslrable. "This™ 1s not ageE a matter of“ﬂeliveriﬂg the same

product in a different” way. The vehicle chosen W1 1nevitab1y affect

the solutions thatTcad ‘be’ ofEEred. W EEELET TE LT o
Cotisiderations éﬁﬁﬁjééﬁtheée—héﬁe:drivéﬁﬁéoﬁe:of'the;e who argue

for a single na:ioﬁal“approahﬁ'to"eali” for the Commonwaalth: to exhaust

its powers and to Covef, so “Farva¥ it can, ﬁh&se areas of’ defamatlon ‘which

% (neheéad “of legislative power is

are within its cotistit fidhaﬁ'gfhs_

that contalned IIn’ section SI(V) of the“Constituti "By thlS, the -

Cotmontidalth’ {s ~eil] Bwered o make laws witﬁ respect to postal telegraphic,
telephonic,“and”other 1ike serviges i “Bther tieads of - power, frequently
suggested for use here {Reinda the intefstate tPade and commetce power,

the power in réspect of copyright, patents and trade marks, the corporations
power, the external affairs power, the Territories power and ‘the incidental
power.

The power contained im placitum:(v) of section 51 is the dne
which is most frequently referred to as the- ‘means by which the
Commonwealth could unilaterally take hold of a great ared of defamatlon
1aw, leavxng it to the States to consider, under that ptessure, “the
need to adjust their laws. The approach of exheusting Cormonwealth powers
has its own special hazards and inadeqﬂaciés“as the enactment of any law
based upon such a hybrid mixture of powers necessarily entails. = Furthermore,
the scope of the Commonwealth's power to do this is a matter of controversy.
therprobiem includes the familiar one of characterization aTlthough™ at
least one author has concleded that the Commonwealth would have power to
control defamatory material occurring in radio and television ‘Broadéasts:®®

“Save in one respeét, there is nothing much that can be added te'hié"j
"eXploration of the issues. A recent decision of the High Court of Austtalia

suggests however that his: conclusion may be the correct one.



- 23 -

_In Ez parte C.L.M. Holdings Pty. Limited and 4nor; re The
Judges of the Australzan Industrial Court, 6? the facts of which are
not relevant for present purposes, an -issue arose concerning the
constitutlonal valldity of section 79 ofrthe TTade Practzces Act 1974. :
The answer to this question required in the opinion of Mason J (who wrote’
the leading Judgment), a consideration of what he termed the “direct
_operatlon of,the provisions of that Act, as well as a consideration of
"the extended 0perata.on -whichk the Act is g:.ven by complicated provisions

in s.6(2) and (3) .
Section 6{3) of the aAct seeks  ro give-the Act an extended

opcrat*on by reference to a numher of heads of constrtutxonal power.

mmm e - ey gm e, + ,

Vason J descrlbed ‘the technzque as follows: -

"Subsection (3) [of s. 6] then providee for Div. 1

'of Pt. Vv havlné a further addltional 0peration on'u

JR— o e A s

che fodting that it is to have the same effect as

1t ‘would have 1f the DlVlSion (ether than 5. 55y

were con’ined 1n its applicnt:en to engaging in

BRRp—)

conduct to thc exttnt Lo w 1ch Lhc conduct 1nvolves

'the-use or poetal telenrnphxe or telephonlc dervices

“or takes, place in a radio cr telev151on broadcaet'

- (s 6,(3)(a)) anﬁw“sﬁéjéit'lo“AQE?thé;'ZIternclon;

- 1f a reference to corporatzon 1nc1udcd a refcrence
to a person not being a corporatlon (s. 6 (3)(c))
Thus. it appears that sub-s. (3) is designcd to give

" the Act a further operation which can be supported
by reference to the power contalned fn 5.51(v) of

the Constitucion .

Mason J explored this "extended operation” which section 6(3) aimed to
give the relevant provisions of the i&adé Practices Act. His Honour
concluded that section 6(3) afforded quite independent, additional
operation to the sections of the Trade Practices Act, supperted by
"the heads of constitutional power on which s. 6{2) and (3) are based".70
The decision certainly suggests in this particular context an expansive
scope for the operation of‘the postal and telegraphic power.

The decision is also important for the scope of the external
affairs power of the Commonwealth. The operation of section 535 of the Act
in conjunction with s.79 was challenged because s.55 was not confined
to "eorporations" but was addressed "to a wider world“.?l Mason J saw
the section (which forbids misleading conduct) as "designed to carry inte
effect a provision of an international convention, the Paris Convention for
the Protection of Industrial Froperty as revised at Stockholm on 14 July 1967,
5"_72

which came into operation on 27 September 197 Although it was not
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strictly necessary for his decision, Mason J expressed "no difficulty”
with the notion that = ’
"...the external-affairs power (s.5I{xxix)) or that"

power in combination with the incidental ‘power (s.51(xxxix))

[can} sustain the enactment -id dn anticipatory way of
_provisionszdésiéﬁed-to,give)effect;tdfanwintérnational‘:
convention .once it becomes binding on Australia so“long
.as the-provisioﬁs do. not come into operation before ‘the
‘ convention does become binding on this country" 7? ) .
The Intermational Comvenant on Civil and Political quPts was adopted on
.16 December 1966. It was signed by Australla on 18 December 1972- It has
not yet been ratified by Australia.?é However, w1th the deposlt of
: sufficient ratificatlons by otherrsountries, it ‘came - into force on
-+23 March 1976. ‘Discussions are ‘being- had with- the-Scates-concernlng

Australia’s ratificatiun.75 The vaenant contains, ‘in Article 17,

[

following provisions relevant to defamation.' au
1. . No one:shall be subjected to arbitrary or CoL
unlawful 1nterference with his privacy, famlly,

home or correspondenqe, nor-to anawfuZ'1t+aﬂks “on

‘his honour.dnd. reputatzon.

2, Evaryone has the rlght to the-. proteetlon of

) the law agalnst:such 1nterference ot attacks.

The question 1nev1tab1y arlses,follow1ng the observatlons cf Mason I, as to
.whether catification of the Covenanc by Australia might uot afford the '
Commonwealth Parliament the poWer to ensure-by, its own 1egislat10n that’
Artlcle 17 is carried into effect throughout Australla. It is a question
phat must be left to the future.

- Barwick CJ specifically aligned himself with Mason' J's conclusions
concerning "the issue of s.ﬁ'of the Act in producidg what is in substance
a series of enactments, none of which.are inconsistent ﬁith each other
and each of which is separately supported by a head or heads of -législative
power" 7?__ Gibbs J coneurred, subject to a- reservatlon concerning the-
validlty of section 55. 7 Stephen, Jacobs and Murphy JI contented themselves
with expre531ng full agreement with the reasons for judgment delivered
- by Mason J.78 The High Court's decision,which was therefore all but unanimous
is relevant not only to the operation of the postal and-telegraphic-power
" and to the external affairs power. It is also relevant for “that method
of Commonwealth legislative draftiné which seeks. to call in did, in ‘support
of a Commonwealth Act, multiple heads of comstitutional power. It gives
' gncPuragement to those who claim that the Commonwealth Fould enact a

substantial defamation law of its own,
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CONCLUSTONS
Any approach to defamation law reform in Australia requires
the reformer to grasp two fundamental and inter-related problems.
The first is the inefficiency of the defamation action to correct
the wrong complained of, namely the damage to a person's honour or
reputation. It is inefficient because of delays that are involved
in treating this as just another tort. It is inapt in that the remedies
which are provided are delivered years after the event and then only
after the numerous technical impediments have been overcome. Unless the
judicial ﬁroceés can provide speedier and more relevant remedies,
alternative solﬁtions will inevitably be considered. Thesé alternatives
will include, in the case of media defamation at least, administra&ive and
self-regulating mechanisms which can.determine.controvérsies.quickly and
endeavoyr to remedy damaged reputation, whilst it is still possible to do so
The second issue arises érom the disparity. of eight separate
" defamation laws presently operating in Austrzlia. Every due allowance
should be made for the arguménts in favour of diversity. These range
from the preservation of the constitutional compact to the need teo
uphold experimentation in private law areas and to face the reality
that defsmation litigation is in fact big business in-some parts of the
country only. But even after allowance is made for these
consideratioﬁs, the problems which arise, in an-age of mass communications,
go beyond mere inconvenience. They result in confusion and uncertainty
on the part of publishers, where there should be clarity and legal guidance.
'They'promote caution and encourage tiﬁidity where there should be freedom
of speech and of the press. They undodﬁtedly lead to self-censorship and
undesirable expurgation of information. They produce unfair results and
will encourage forum shopping unless a single national code can be
achieved.
The ways to secure such.-a code are four. One, the return to
the common law, can be put cut of account. A reference of power to
the Commonwealth has not been the Australian way of comstitutricnally
doing things. Frank amendment of the Constitution would seem equally
unlikely. The choice is therefore narrowed to a quest for uniform laws
or the exhaustion of such Commonwealth power as might support a substantial
Commonwealth measure to control defamation. The choice: taken will-be a
matter, ultimately, for Parliaments. But for the good name of the law

it ought not to be long delayed.
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e i ’ ’ FOOTNOTES

= "Thepurest. treasune: mortal  times afford, - . . ... .
T _spotless reputation; that avay, _
Méﬂ are bt gzldbd Zaang or painted eiay" ”

”hakespeare, Kzng chhard II At T se. 17

Chalrman of .the Law Reform Commlssion of Australla. Deputy President
of the Australian Conciliation and Arbitration Commission.- “This
article is an édited and updated version.of an.address delivered

by Mr. Justice Kirby, to_e,cgpgerence qrganise& b ot

ey f PEYEs wdra), dparcta SUEALT Ly e

,u_~F0r example J%e Aust

The full Terms of“Referencevare tosbei found- in § 976)»60 ui-L-J- 542

R g

This is a reference to s. 6(1) (d) of the Lam Refoz-m Corr:mssv.on Act
= 1973 (CthiYurwmmmand : - oz ,

Among the recent reviews of defamationq aw" are; th Report LiR.C. 11)
of the Law Reform Commission ofNew:South: . Wales,.1971;. the ztfteenth
_ Report. of  the, Law Reform Committee of South Australla Relating to the
Reform of the Law of Libel and Siandér; 1972; the R2port of the
Committee on Defamation. (G.B.): (Chairman,.Mr.. Justice, Faiulks), 1975,

. Cmnd. 5909. A review is current in New Zealand,. €.D.J..Kelsey,
Defamatlon in New Zealand ~An. Alternative Approach (1976) 8 Vietoria
< l- oft Wellzngton:L ‘few:: 1305 .4 Ther Augtralian: Law.Reform. Commission
has . publlshed its Working Paper on Defamation, 1977 and also its
Discussion Paper Wo. 1 Defamation - Options fbr Reform, 1977.

It is beyond the scope of tlis article-to consider whether the.,

cause of action in defamation is itself inapt {i.e. whether a

Larger and more comprehens;ve tort (e g intentional inflictien

of mental suffering) should not Be developed. Cf. J.W. Wade "Defamatio
and the Right of Privacy” (1962) 15 Vanderbilt L.Rev 1093.

Leviticus, XIX,16.-

A uvseful conspectus of the variety and. similar{ty of the lav of
defamation in other countries is found- in P.F. Carter-Ruck Libel &
Slander, (1972), pp.230-354. : .

Information supplied by the respective Supreme Courts. This Table,
omitting the Tasmanian figures, appears in the Law Reform: Commission's
working paper, with further elaboration, p.163. -

For example, the figures omit defamation actions commenced otherwise
than in Supreme Courts. They include, in the figures for actions

set down and disposed of, writs issued before 1972. They include

in the number of writs issued, actions only recently commenced

where it would not be reasonable, in aany system of procedure, to
expect a completed trial before 30 Junme 1976. Furthermore, there
would probably be some actions in which the parties have settled

their dispute by release or by informal means, without any. order

of the court. BSome cases would have been commenced without any
serious Intention of bringing the matter on to trial. The most serious
defect in the figures is the absence of statistics from the State

of New South Wales. where defamation actlons are far more prevalent
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than -in any other part of the Commonwealth. Statistics could
not be produced from New South Wales and South Australia for
administrative reasons. However, there is no reason to

believe that the overall position would be very different. o

The Queensland figures led the then Minister fér Justice and
Attorney-General fof'Queensland, Mr. W.E; Knox to eriticise

the mistise of defamation "stop writs". W.E. Knox, Opening Speech,
Seminar on Joyurnalism and the Law, 24 August 1975, mimeo p.3.

' The Commlttee on’ Privacy (G B.) Report (Chairman, Sir Kemneth Younger),

1972, “Cmnd. 5012, para.llé6.

Thid, para. 145.

. Marr, "The Press Council- Stumbles at its First Hurdle“, Bulletin,

16 October 1976 .21,

—For.example, 1ay participation in enquiries following.complaints

ageinst members of the legal profession 1s now provided for by law
in the United Kingdom;, has recently been suggested in a New Zealand
report, has been proposed in Victoria and South Australia and is

‘imder study 45 N.S.W. - Independent and judicial scrutiny of

compleints against police was proposed by the Law Reform Cotmission
in its first report Complaints Agaznst Polige, A.L.R.C. 1, 1975.
Certain self ~discipline machinery does ‘exist in raspect of special
aspects” of media ¢onduct. This inclided the tribunals of the
Media Council: of Australia. It is a subject presently under

study by the Australian Broadcastxng Trlbunal

el .

- Grodl, “The Press Counc11 -and’ the Press Ombudsman in Sweden in
Counc11 of Eurcpe (Directorate of Humin Rights) Round Table on

EPress Cbunczls Stockholm, September 197450 at-p.51.

For‘example, G. Robertson "The leel Industry New Statesman

2 Huiy-IQTS pp.6-7.

_Except vhere a delay oceurs between’ the publication and the

commencement ‘of proceedlngs.

Note that 5.7@) of the Law Reform Commission Act 1973 (Cth.)

imposes a duty on the Commission to ensure that so far as practicable
its proposals do not "unduly make the rights and liberties of

cltlzens dEpendent upon adm1n1strat1ve rather than judicial dec151cns .

‘Defhmatton Law, 1889 (Qld.); Criminal Code 1899 (Q1d.) (criminal

defamatlon)
Act'No.-AZ 1957.

Criminal Code 1913 (W.A.), Chapter XXI. .

B

£f. 1.5 above. The new Act is the Defamation Aet,1974 (Act No.18).

" 'Most notably in respect of the defence of justification, the scope of

qualified privilege, the provision of an offer of amends and the quantun
of recoverable damages. -

Wrongs Aet, 1958 (No. 6420) (Vie.); Wrongs Aet,1936 (S5.A.).
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