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A NICE LITTLE REVOLUTION : e
.Australla 15 ln the midst of a revolutlon 1n the 1aw“

-and - practlces governlng 1t5 Commonwealth bureaucracy
"Rewvolution" is not too high.a word for 1t. A serles of reports,
dellvered Ain the 19805, procured support, flrst from the

. Labor Government and later Ffrom the present Government. Radieal

. PPOPOS&lS for reform have ‘been adopted The extent of the reforms
;r:;wTh_”:lS not fully reallsed, 1ncludlng in the. Commonwealth Publlc ;

- = The hlstory of admlnlstratlve 1aw reform in Australla
can be brlefly told. There was an almost complete “lack of interest
in the reform  report -of the-Franks Committee in England lnm,
1357;__£veﬁ_when‘tbe United Kingdom Pariiahent set up its

Council oﬁ TfibunaIS'in 1958, soaecely ‘4 mention of it appeared

in Australia. We were just not lnterested. In fact, it was-

not until the Thlrd Commonwealth Law Conference was held in

Sydney in 1965 that any enthusiass for reform of administrative

law was sparked. -This may be one of the feo‘cases in which an
international conference has fired legisiafive action. The
conference found Australia with a multitude of governmentel
tribunale, any of them established sincé the War, without any
apparent order and without any. effectlve system for review of

unfair administrative dec1510ns. )
i
- ' ' In 1968 a committee calléd the Commonwealth Adﬁiﬁistrative
Review Committee was. establlshed to consider procedures for
review of administrative de01510ns, ineluding the 1958 Act passed
in the United Kingdom. The Commonwealth Committee was headed
b§ Sir John Kerr. After its report, two further committees were

appointed knowe, after their respective chairmen, Sir Henry Bland



ané Mr. R.J. Ellicett. This procedure of appolnting one
committee, to con31der the report of another and then a further
committee to consider the report of the second is a c13551c

. procedure of procrastination..din Australla. We. see 1ts dilatory
trail in the delays that have accompanied the moves

towards a uniform commercial credit law in Australia. There

are many other instances, some of them current &t this moment.
Here, however, was a caae where something finally came from it
all. _And -what came was nothing less than the framework of a
revolution, in -the legal sense. Machinery has been established.
Though in its nascent stage, it promises the potential of
1mportant reform in' the control ;of the bureaucracy : review.

;measured agalnst the standard of falrness

) The statutory reforms which have been enacted by the
Commonwealth Parllament, lmplementlng the work of the three
-commlttees, 'is part only of the revolutlon Other legislation
has been passed or 15 promlsediw Bven ‘the 3udges have taken an
actlve part 1n the revolution. In Conway v. Rimmer [1988] 2

W z. R. 998, the House of Lords 1n England asserted that even
.~where a Mlnlster gave . certlflcate suggestlng that a document
ought “to have Crown Perllege and be w1thheld in Iitigation
then, "unless- his reasons are of a kind that judicizl experience
is not competent to we1gh" the court 1s.ent1tled to have the
documents produced for its 1nspect10n in order to judge whe ther
withholding the document is rezlly necessary for the functioning
of the public service. If the court considers that it should
prebably be produced, it .is up to the court generally to

ekamine the docuﬁent before ordering the production. In other
words, the courts asserted their right to go behind the
Ministerial certificate to mzke sure that justice, in the
particular case, was actually being done. This principie has
alsolbeen followed in Austrazlia. It reversed earlier judicial
disinelination to question Ministerial certificates. It
illustrates.the reactions that have cccurred to the univérsal,
burgeoning growth of the public service. Power tends, in our

system,to produce mechanisms of control.
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. RECURRENT THEMES . . - ‘ -

The recurrent themes of the Kerr, Biand and Ellicott

Committees were three : ] . )

* The development of a oomprehen51ve and
institutional structure for- admlnlstratlve
law at a Commonwealth level in Australla.

% Avoidance of future reversion to haphazard

- growth of admlnlstratlve bodles '

* Ensuring that .the system actually worked
by provldlng that admlnlstratlve review
would Becure access to evxdence and not be

' frustrated by exclu51on from 1nformatxon
in the name of a hlgher publlo 1nterest"

FOUR ACTS PASSED e .. :
S;nce 1875, four Acts have been passed by Federal
tlme, promlse to produce a

Parllament whlch 1n the course ot

Commonwealth Serv1ce.: The Acts are
) T Admzn°strattve Appeals Trzbunal Acp 19?5
‘ (amended 1977)
& Ombudsman Act 1975 . _W'k” - . .
% Administrative Dectszons (Judzczal Review)

i

.

-

Aet 1977 o ] ‘ .
I say tThere are fbur Acts because major amendments were introducec

to, the Administrative Appeals Trzbunal Act 19?5 by the amendlng
Act of 1977. Puttlng it Shortly, the leglslaulon 1ntroduces‘
four reforms of great potential for a comprehenszve Structure

of admlnlstratlve law to guide and control the . federal bureaucrac‘
in Australia: . oo ,

# The establlshment of a general appeals tribunal

which became the Administrative Appeals Tribunal,

a quasi—judicial_body headed by a judge, the
functions of which are to review decisions made

- o by Ministers, subordinate tribunals and

) admlnlstrators.
o The establlshment of the offlce of the Commonwealth

- .Ombudsman : a recipient and investigator of_



-y -

-grievances in matters of administration, whose
- sanctions are persuésion and» dltimately, repdbt
to Parliament.’ : ’
% Theé consolidation of a néw system for judicial
réview of decisions of an administrdtive

character, 'by the Federsl Court ‘of Australia,

based on breach of the rules of natural justice
and other like considerations and in terms both
wider and more flexible than anthue remedles
previously developed by the courts.

Pinally, the establishment of a2 general council
tb;kéep the new structure of administrative law
and administrative decision-making under

review.. This body is the Administrative Review

Counecil. ~It is“established by the Administrative
Appeals Trzbunal Act 1975. It has a role of

general super ntendence, w1der than that assigned
to the Counc11 on “Tribihals in England It” )
operates fhrough recommendatlons to the Commonweazlth
Attorney General and i obllged ‘to table an annual
report in tHe Pariiament. Tts flrst annual report

. is due to be tabled shortly... S -

Two cther important reforms are on the horizon, which promise

to take these reforms Further, and possibly a third. The first
is a’ proposed consolidation of the basie rules which should
‘govern the procedures of Commonwealth administrative tribunals.
It was originally planned to include this codé of fundamental
rules in the Judieial Review Act. On the advice of the
Administrative Review Council, this was not done and work is
still being performed to improve this proposed legislation.
Clearly, it will be of great importance in standardising the
rules of fair conduct, in subordinate tribunals: hopefully
without freezing their procedures too much or imposing judiéial-
type inflexibility, delay and cost.
The legislatidn to provide for access to government
informatiorn has been promised by successive governments in
Australia. Departmental cémmittees-have worked on the subjéct.
Inevitably critics focus on the exceptions that are proposed




to a citizen's right to see:information-in .the~hands of the
bureaucracy. But-some exceptions-.must-cbviously. be -allowed,
in any country=-We-inherited in Australia the Whitehall style

of relatively secretive.government.: ‘There was--nothing

particularly malkicious'or wicked in it #It 'stemmedfrom two

basic causes, in my view. ‘The 'first, [¢ longer with .us, was

the general ignorance of the community,.its lack-of .education
and appreciation of the issues-facing:government. Nowadays,

- with instant news, higher educatiow-and:greater-socdial~. -

consciousness, it is justmwot-aeceptable ito-Pleave it to the

experts".’ o TAETTE

The second- con51deratlon ‘is? stlll with us.and
is ba51c to any llst of: exceptlons “to c1tlzen7§gqqss. it is
the system of responsible and-cahlnetﬁgavernment‘"“We cannot*?.’
ignore it but must.fashionvour-legislatién zround its-

1mp11catlons. In the United-Stateés, a-Ppesident (Watergates

apart) is’ guaranteed foup yearsﬁofuexecu‘- & powar.. -Under our

system -of respon51ble1government*“thereﬂlstno suchﬂguarantee.

Covernments can.f&ll-when:mhey Qse'COntnoL,oﬁ themleglslature.

Bureaucraté,”doiﬂg”fﬁéif*jEbngéék?tcwﬁﬁdféEtrgavennments from
the hazards and dangers ‘thatseontroversy can present. .
Recon0111ng the public's"right to know"-with the needs of
executive government for s*measure of calm ih‘important decision-
making,is not easy. “The boiﬁt Tmust be mazde that .great in-roads
are being achieved into the elitist methods of the past.

Whether they will work depends, in. my view, more con the
enthusiasm and determination -of Inquisitors than on the letter

of the reformed law. - - -

A& third péssible developrient .of ‘great importance here
is the proposal for legislation on privacy protection. . The
Law Reform Commission is currently working on this task.  The
development.of computing, -accompanying -the expanded public
" sepvice, provides the potential for.accumulating great masses
of information upon every member of society, retrievable to
government at low cost : cradle to the grave. Protecting the
integrity, solitude, anonymity and intimacy of individuals
in society against unreasonable intrusicns by the bureaucracy



(private as well as public) may well be the most difficult but
most impertant reform of all. .

This, then,.is the legisiative reaction to the
expanding civil service.of the last quarter of .the 20th century.
Parliament, with the enccuragement of successive governments, 1s

fighting back.

THE NEW SYSTEM AT WORK ..« . . . . - .
Now, it is all very well. to~pass Acts of the kind I~

have described,but will -they work in practice? The Ombudsman

Aet has only just come inte operatiocn. The Commonwealth
Ombudsman,. Professor Jack Richardson, has only just taken up

" his office. Alggady, he is busily at work. If State colleagues
afford any guide, most of '.‘th,e_..gg_gd;.:_gquk...o‘__f:,_."lr:‘lgg_:‘ Ombudsman_ is

done, not through: the  sangtioh of.his reporis to Parliament but by
the force of persuasion. and, direct personal influehce of the
Offlce"h01d8P in.cases.where. 1nsen51t1veness rather tha=n-
1llega11ty is_the complalntwoﬁmthe c1¢1zen.m The Admlnlstratlve

- Appeals Tribenal. “has: been,, establlshed _
appeal” trlbunal,. When. the Aet yas, proclalmed,

Tt=15. -ROL - yet a general

accompanled by a schedule of decls;ons whlch aré-éppealable
Other-decisions have been. added and the’ Drocess is continuing.
It has not been inundated with bqs%pess.and it does yet have
jurisdiction in some of the most fﬁportant areas of Commenwealth
responsibility, In the year up to 30 June 1977, only forty nine
appeals were lodged,of which twenty seven were brought.under

the Air Navigation Aet and the Customs Aet. The resources of
the tribunal are limited and, in & time of general governmental
restraint, unlikely io expand rapidly. The matters brought
under the tribunal's jurisdiction, so far, are relatively
specialised. The government has, however, announced its
intention that the tribunal will acquire jurisdietion with
respect to social securities, repatriation appeals and Capitsal
Territory Ordinances. O0Only when these major matters come

under its aegis will it be possible to describe the tribunal as
one of general appeal. With the experience of hindsight, and

_ the model of the Ombudsman Act before us, it is perhaps
unfortunate that the Administrative Appeals Tribunal Act did

not cover all decisions, subject to exclusion. Instead, only




“such decisions as are brought under its umbrella, fall under

its serutiny. A positive act of inclusion-is required for
jurisdiction to attach and this allows for resistence.

The Administrative Review Council has had a busy

year, -commenting”on‘some* o fi-the~législatidn mentioned. above,
in its draft form: This-in itsSelf represents semething of.a
departure from - the secret preparation of legislation that has
been the hallmark of the Whitehall tradition. The.Council

is presently .made.up.6f public servants, lawyers and men of
affairs. There are scome vacanciesto be filled. ‘No doubt
thought ‘will be® given-to infusing intd the  Cotncil some
repfeééntétién?bf:Ebhéﬁmefé“éfithe”pﬁblistefﬁiEé:prgduct-and
poésiblytrepfééenfatiandfZécﬁé'df-thefibwefﬂééﬁéionseinftﬁe
service. Many of the decisions which agitate the.ordinary
Australian aré-“made-atross thecdunter at: the local Commonwealth

office, not” 'the bushlana:remoteness'of Canberra-iil"

'The*ﬂdﬁinié%fa%hve*ﬂeétsmv%~ﬁjﬂaﬂéialfﬁebigwﬁ‘ﬂat 1977

has been'ﬁaéséd'ﬁuf“ﬁd“‘yét:proclaimed““ It is therefore too
early .to. judge itw impact or- theattlfudesof the- new Federal

Court -of: Australia*in™ ssertlng statutory Judicial review of

administrative decisions? Happlly,‘ln that Aét; the course has

‘been followed of applying its provisions to:all decisions unless
specificdlly excluded.: - There .¥ill be much interest in the
1list of exclusions which will-be phblished shortly.

YES, BUT DOCES IT WORK?
Now, there-will be some cynics who say "It's a great

systeﬁ. It's a bureaucrat's dream. But what will it do for
John Citizen?" - . ’

It is true that the innovations I have described have
not been accompanied by a -great deal of publicity. There has
been'no:great public:-debate on them. - They are probably not
fully appreciated in-the legal profession of Australia, et
alone in the general community. Nevertheless, the structures
have been created They will not go away. -On the contrary, in
my view, the ppessures will inexorably develcop  te work the new

mZchinery. The news will get around. Successes will be marked



" up. The end.product will be-a publie service moré sensitive
in its dealings with the community, if only because those
.dealings.can be the subject of varicus forms of scrutiny.

A5 in-dll~these tuings, muehtﬁillﬁﬂepend?ﬁpon the
enthusiasm,; -determination and imaginationvof‘fﬁe,personnel_
whe mar thetorgans of ‘review. There are many problems to be
faced, which ShHould command the sympathy of the outside
observer. The_judicial method is not always easy of appllcatlon
to the review of a decision made below. .A decision. which turns
on a -question of facf or law does lend Itself to.the methods
of judieial inquiry and determination. . .Decisiens which turn

" .cn more general and evaluative.concepts such as. "fairness" or

"egquity™ ar"decisions-whibh depend upon value judgments oI
‘matters of general pelicy.are -not.se-gasily-adapted to- the
judicial mode.. - I sachracase;. there “may’ be- twWo- perfectly
permissible, competlng'declslons. The‘ch01ce.between them may
depend ‘on nothiﬁg"mone;thah4tﬁe%deciéiéﬁfﬁakﬁﬁTSTvalue'jﬂdgment.
) Shiftiﬁg'such“valhé jndgments:from-theLu1$imate?responsibility
of_the “Executive (whlch can be :removed and is subject to
perlodmcal review)  té thez Judlclal/or qua51 =judicial arm of
government” is a pretty fundamerntal development. It brings in
its train'atteﬁdant problems for our democracy, not least
‘because of the wide range of pollcy decisions that may ultimately

come up for review in the.tribunals I have described.

GIVE US A CASE .
- An illustration of the problem and yet, I believe, an

example of the potential effectiveness of the new system, is

to be found in one of the first decisions of the Administrative
Apﬁeals Tribunal. 1In Becker v. The Minister for Immigration
and Ethnie Affairs, the tribunal was faced with a case where
its evaluative decision came .into conflict with that of the
administrators below. The applicant was born and grew up in New
Zealand. He left home at the age of seventeen and lost contact
with his family. He drank freguently and toc much. He had
geveral encounters with the law. His record of convictions
began with disorderly behaviour at the age of sixteen, ascended
through assault (at 17}, assaulting police (at 19) to
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further charges of-assautt-and public-offences-(at 20¥s~0n
the last, hecmasﬁSentencedlto”cnemyearlslprobatioﬁ>and'fiﬁed
$100.

Whenhe wag tuenty onerfe -decided’ts “Ymend his wava!.
sto get- [higd 1dife
straight". Except for a-short-return -to. New-Zealand -he-.>

He came to Australia .and “settled-dowmsi

lived quietly.in: Australis ‘from .September 1973, - As a ‘New -
Zealander: . he was exempt from "the requirement “tovobtain am-entry

permit. R i R Berd oS

ﬂmixrwas;in@Syqney:xh&t?heTwasiintroduceéfibﬁdrdgs;"W
though he was not addicted :nor even.a heavy user of drugs. " One
day.he'decided‘to try.isome. L.S.D. ; He béﬁghtga quantity at a
hotel. e

never attempted L.S.D.hagain:
until December 419767

““Hdwevéf?'hé’&id”SmD%éuInd;an hemp

rHeswastcaught 7" prosebdted=and convicted.

He then gaveé-upiusesof - this™diug

~hEd A Fair W ESEd Emp ToVrent
record,-some—cfb§e3f~ﬁéﬁdéfiﬁ3§§ﬁﬁé?_a : )

a member.of.the-Australidnvcommaini tJ:
His convictions in Australia ineluded® one arising

out of the L.S.D. case, a small,fine;in:a driving case and very

low fines arising out of a.policé=raid on his flat when

Indian hemp was found in\Decemher 1976. -Notice of the last

conviction was furnished by police to immigration authorities.

A deportation order was._made. Though not in fact imprisoned, as

a punishment, the offence for.which he-was convicted was itself

punishable by imprisonment. This rendered him liable to deportaticn

under the Migration 4et 1958.

There was no doubt that the Minister was within his
legal rights te order deportation. .The Administrative Appeals
Tribunal is empowered, as a court is not empowered,: to reviéw
a decision on the merits. The "merits" inelude not only the
facts of the case but any policy which has-been applied. It is,
as the tribunal remarked itself, a'novel jurisdietion".

.
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To assist in the scrutiny- of policy,-departmental
noteé wepe  tendered whichcited- press release statements by
the Mirister going back to 1960 and 1961. The Tribunal inferred
that the Minister had coneluded that the applicant should be’
deporteéd because hit record-reflected ¥z serious- gnd-continuing
deficieney in his attitude to -the:daw". The. Tribunal, Mr.
Justice Brennan, then tackled the-issue-i- .
"If that conélusion‘were-valid; the order was .
propéfly'made'for there-were no counterbalancingwu
considerations which warranted the retention of
- the applicanf'in Australia. An attitude to the
“lawsisian” @spectsof “the immigrant s conduet.: - -
The question which really determines-this appeal
-1& whether ‘one can properly infer.that attitude
frém-the 1ist+of-his -convictionss: I do-not-.
'%ﬁiﬁkxthat—one-oughtNTOndraw‘that-infErence;fwa.
I™do not wish td-suggest-fhat-druggoffences-are-
eof-no significance:orr~that an-immigrant. whe-has:
-»bee%-cenvictedﬁcﬁﬁa;drugéofﬁengggéé—immuné_fromm
edeﬁgrtatibhﬁéhBufﬂihewciféhﬁétéﬁﬁééwéf?&hﬁi~
= - appricantls:convictibn-show: thitihe-had not
engaged‘ihACOnduct of which the court took a
séricus view. ... He has now had a most solemn
warning and'if his offence were to be repeated
the case for-his deportatécn would be strong.
... In this case I have had the advantage, which
was denied to the Minister, of seeing the
applicant and of forming an opinion as to. his
likelihocd zgain to transgress. I think that on
balance there is little risk to damage to the
Australian community by allowing him to remain
on the understanding that further cffences
would be seriously treated. In my judgment
deportation at the present time is not warrented.
I therefore recommend that the deportation -
order be revoked and I remit the matter to the
Minister for reconsideration in accordance
with that recommendation".
So this is the way in which the Administrative Appeals Tribunal




" will work : a scrutiny of the law and the-facts of the-case,

a congideration of the policy-issués inveolved and a review of

the decisioh appealed from. -It -fs7in-truth a "novel jurisdiction’
It may cause much anguish” to the hard-pressed membevs of the
Commenwealth's public™gerviden’ Butif may-aléo ensure the
greater elucidaticn of policy, clearer decision making in the
first instance, and~a tempering -of rigid rules. by the civilising
principles of justice and fairpess ‘that- we asSsert as having an
important part in eur social -and legal -syStems:

We .areon the brink of -major mew efforts to submit-

the bureaucracy to exterial T review s Tdm*an-sptimist., I
believe that what " has been done is significant.:We have a whole
new system and-it-is possible....that the" States will give early
attention to~the-lessons it mayah:ave'-fo-"f\-"'them. “But the real
advantures lie ahead.<<We.now-have™the gystami~Therhistory of
English speaking people :has-been-ones pff“troublesome,determined

litigants. Let. us hope we have & few of~theém;:hinded to put

‘the new maghifeny torwsFk. .«
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