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ABSTRACT .

Mr. Justice Kirby is Chalrman of the Australian Law Reform Commissic
The firsﬁ'report of that Commissién dealt with the method of handling complaints
against the police. The report proposed a mumber of navei reforms which would
have significanily changed the methed of receiving, investigating and determing
complaints against police in Australia. The proposals were incorporated in the
Australie Police Bill which lapsed with the dissolution in 1975. The Commission
reports assume the establishment of a natlonal federal police force. However,
the recommendations did not depend upon any particular organizational structure.
They were designed to apply to a police force, however organized.

The question explored in this paper has also been the subject of a 1
number of other reports during the ﬁast two years. Increasingly the old-fashion
model haé proﬁed unaccepfable in communities made up of citizens with'higher
:edugationalAétandards and growing awareness of their rights. The likelihood of
Ehaﬁges in the present system is stressed in this paper. The prESeﬁt systems
throughout Australia essentiallf leave the receipt, handling, investigation,
determinatién,and punishment in resﬁect of civilian complaints entirely to polic
authorities. Mr. Justice Kirby suggests that this sjstem will have to change, &
that the question is not whether 1t will have to_changé but how and when.

Following examination of the present system in one State of Australi
the issues and suggested criteria for anyigystem of handling complaints, the paf
proceeds to explore the reforms that should be introduced. It suggests that son
reforms are really beyond dispute. They are agreed upon in most if not all of t
recent inquiries and reports. There should be neutral ground for tﬁe receipt of
compiaints. There should be lesgs forﬁality in handling them. There should be &
publicity of available procedures. ZInvestigation should not be left to line sup
but should be conducted by an independent squad. Tﬁis is the YA 10" concept ori
ating in Scotland Yard and spreading to many other police forces'throughout the
world to ensure unembarrassed investigations.

The "nub of the matter" is how serious complaints, short of criminal
conduct, should be investigated. Mr.Justice Kirby propeoses a role for “the Ombuds
both.to filter frivolous and vexatious complaints and to conciliate impartiaily
which could be solved by apology or other means. For the rest, the issue is
between an ex post review board or an independent tribumal. Although a Canadiar
report suggests the former, other reports, and Mr. Justice Kirby, favour the lat
as providiqg'the only feasible assurance of real justice in resolving the often

emotional and contentious issues arising in police-public confrontationms.
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- INTRODUCTION

~Complaints against .police are news in Australia. Scarcely a week
goes by but‘neWSpépers editorialize about the problem, weeklies contain cheir
solutious-and radio and television broadcasts present the publie with the old

conundrum quis custodiet custodes?

A nuﬁber of'évents make the issue a topical ome for debate here.
Last year, the first réport,bf thgrAustraiian Law Reform Commission proposed
significant changes in the way in which complaints against the police should
be handled in the case of Federal policemeﬁ.-l Secondly, the British Parliament
has now enacted the Police Act 1976. This Aet: embraces significant changes in
the handling of complaints against police im Britain. As Australian police forces
are substantially modelled after the British fashion and as ideas for legislative
reform are frequently taken from Britain, thé new Act is plainly a significant one
Thirdly, State police forces in Australia have recently undergone a number of
engquiries which arose ouf of citizens' complaints. An inguiry in the State of

Victoria by Mr. Beach, Q.C., produced a réport which suggested the bringing of

. criminal charges against a large number of serving police officers. The report

promoted a strenuous debate and equal protests in pelice and civilian circles.

There are some who say.that.thg lesson of the Beach inquiry in
Victoria is that a new system is needed. Rather than leaving complaints to
fester until they boil over into a major public enquiry, should not a new
procedure be found which is and is seen to be manifeéstly fair to policemen
and citizensalike? Is it acéeptable, in the modern age, to leave the receipt,

handling, investigation and determination of complaints against police to the
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internal processes of the police force itself? That is the issue to which
thislpaper is éddressgd. The theme is not harassment of the police. It

is not succour to the enemies of societf. Rather it is the recognition of

the principle that the maturity of a society can be judged by the way in

which it protects the individual with a grievance against authority.  The

issue should not be seen in isolation. It is part of a general movement

,which has produced the cali fof openness in govermment, review of administrative
decisions, protectioﬁ of privacy, the appointment of cwbudsmen, concern for the
rights of prisoners and for human rights geneially. Some see this movement as

a sign of weakness in society. I declare it to be a sign of its strength.

CRITERIA

- Ar the moment, with minor exceptioﬁs, citizen complaints against
>police forces in Australia are handled éntirely within the relevant force.

In some cases_théré 1s ‘a system of ex post review bj;an independent persom or
t%i?ﬁngl. Genéfally speaking, however, poli?e themsélves investigate complaints
aéaiﬁsértheir colléégues. ‘Indeed,“normallf; the inveétigation is carried out by
the'lihe'superior of the officer under complaint. Diéputes are determined and
punishment, if aﬁy, inflicted by the Commissioner of‘Pblicé; on the recommendation
of the inveétigéfor{ ) Civil liberties bodies, lawyers and others complain that
this leads to "covering up" complaints or discouraging theii. ~* As these cemplaints
and criticisms grow more ﬁocal, proposals for réform come up for consideration.
These range from improving the present interndl syst;ms (to ensure a more efficient
and fair ﬁrocedure), on the one hand, to téking responsibility for handling
civilian complaints against police entirely away from the pélice and giving it

to a completely independent body, on the other.

In assessing the adequacy of any mechanism for handiing civilian
complaints against the police, it is suggested that the following objectives
at least will have to be taken into account —

The protection of the publiec:  The public has a right to expect fair and

impartial law enforcement. Any misconduct by pelice officers should
be detected and thoroughly investigated and, if necessary, appropriately
punished, o *

dehievement of a high standard of law enforcement:  This standard is related

to the level of public confidence in the police. Public confidence

will not be high 1f it is believed that misconduct by police officers
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is tolerated and unworthy officers continue to play a part in the
administration of justice.

Protection of the polize: - The police require protection from false allegations

"and from the erosion of self corifidence and discipline in tle service,

-each ef which is necessary for morale.

ﬁ'TYPiCAL AUSTRALTAN S¥STEM

N?né'ﬂustrglidn Police Forces.
. ... In Agstralia there are nine distinct major police forces. 4s well,
there are numerou§ other law enforcement 6ffiges. ‘Each. of the States of
.Aus;:alia has its own police force, The Austfalian Capital Territory and
the Northern Territory each has a separate force. In addition, the Common-
wealih Police attend to certaln policing functions of the Federal Government
The proposal by the former Government to amalgamate the two Terrltory forces
and the Commonwealth Police inte an "Australia Police' was incorporated in the
Australza Police Bili 1975. However, this, Bill lapsed with the dissolution of
' Parllament in. November 1975.  The present Australian Government does not
Tpropose o proceed with the amalgamatlon.' It was -the proposed amalgamation
of three of Australia's police forces that 6ctassioned'the‘inquiry by the Law

Reform Commissionm.

The procedures adopted in the various Australian police forces to
deal with citizen and other complaints are; set odt in some detail in Complaints
Against Pbl';ce.q It is not to the point to.scrutinize the individual difference
from force to force.5 It will be sufficient to examine the position in the
largest police forece in Australia, the New South Wales Police. That procedure
is to be found, in part, in section IX of the N.§5.W. Police Rules. These
Rules are made under the Police Regulation Act, 1899 and the Police Regulation
(Superannuation) Aet, 1906. The procedure is as follows —

Reception of Complaints

A cowmplaint made by a civilian must be in writing, signed by the
complainant;6 Anonymous complaints are sometimes investigared. The complaint mu
be submitted to the District Officer in charge of the police officer complained
of. '



Investzaatzon i e e e Vel e m

s Most c1v111an complalnts are referred to the Internal Affairs
tSQQEiQn,Of.thE.NﬂS-W--POllCE.‘AThiﬁ Section was -formed .im-1974. -Its present -
strength is ten policemen, one policewoman and five public servants. Having
regard to the very large number of complaints received, only a fraction can
be 1nvest1gated by this Section. The Section considers complaints that come
ko it ang decides whether,.and if so by whom, the complaint will be investigated.
;n minor cases where the complaint is made at the local police station, the
investigafion may be carried out by the Metropolitan Area- Superintendent,

without reference -torthe Internal Affaird Sectdion. T

He
may be the offlcer 1n charge of the leISloﬂ to whlch the pollceman complained

of is attached He may be a spec1allst offlcer from the Crimlnal Investlgatlon

conducts the 1nvest1gation. T T

R N s

Every complalnt must.: be the -subject of a: report and . explanation by

the member of the, force, the subject.of the complalnt.* Reports. and statements
TuSt . be obtalned;from_other policéor civilian witnesses- with & view to :
‘ascertalnlng the facts.i Following the. 1nquiry a report and recommendation
mustm;;‘submltted to the Police Commissioner with a view to a reply being
forwarded to the comp;ainant. 7
Determination .
The Commissioner has several céurses of action open to him -
* He may find the cﬁmpléint unjustified.
* . He ﬁay find it justified but not serious enough to warrant
disciplinary action. In such a case the matter may be dropped
- or dealt with informally by caution or reprimalnd.8
* He may find that the facts as disclosed by the reports and
statements may justify disciplinary action. In such a case
the Metropolitan or Area Superintendent receives the case
with a recommendatlon and a draft charge under police discipline,
This sets out the offence. -Before any such recommendaticn and
draft charge are Eubmltted, the Superintendent may, in his™
discretion, order the holding of an open departmental inquiry
.to ascertain the facts and to see whether the preferring of
definite charges against the police officer is justiffed. After

such an inquiry a charge can then be made.
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* He may find that a criminal offence is disclosed. In such
a case the matter is prosecuted in the Court.

Disciplinary Froceedmngs

If a disciplinary charge is laid, it is heard by an officer not
beléw the rank of Superintendent, who is the officer in charge of the district
in which the pgrson‘complained of serves. For the hearing of the charge, court.
procedure may be followed. Any person not connected with the inquiry is.
normally exéluded.llThe complainant is to be present if possible.” Only the
police officer charged is entitled to.be répresented by counsel. No person
is entitled to have cdpy of the evidence given in any departmental inquiry
ar open depfgt;éntal inquiry, except a police officer found guilty who wishes
to agpe&}.

Punishment

Once the‘Metropolltan or Area Superintendent determines the charge,
if he flnds it proved he Wwill make & recommendation to the Police Commissionér
concern}ng punlshment. ' This recommendation st take 1nto account the
:éfficer's.past his;dfy.lBThe dEG1510n a8’ to 'the penalty,’lf any, to be imposed
is fepaééﬁ iﬁ.thE"Coﬁmlss;oner. "It may be a“reprimand, loss of seniority,
reduction iﬁ-}aﬁk;ﬁéﬁépéﬁéidn, diséharge'from the’ force or payment of a fine.
Appeal T i .‘_ 7

The policeman has a right of appeal doncefning penalty‘or finding
to the Crown Employeés‘Appééi Board which is established under the Crown
Employees Appeal Boar&'ﬁctt The Chalrman of the Crown Employees Appeal Board
is a judge. The other members are appointed respectively by the Commissioner

and the relevant police union.

REFORMS BEYOND hISPﬁTE? PROCEDURAL CHANGES:

Major and Minor Changes

The system cutlined above is fairly typical of Australian internal '

discipline systems. Indeed, it is probably typical of the model which was
adopted throughout the common law world. During the last decade, especially,
numerous proposals. have been advanced for the reform of the model. These

proposals have ranged from suggestions for minor -procedural reforms te calls
for major changes,‘involving the interpoéition of an independent body which
camwr partiélly or wholly take over the handling of complaints. Those who press

for minor reforms, tend to stress the difficult tasks of the police in modern
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society, the need to uphold morale aﬁd'disciplihe. Those who urge major
reforms stress thefgrowiﬁg'bﬁéﬂﬁess“dfigbﬁéfnhehf and the integral role of

a respected police sérvice in a free society. It is'inevitable and inescapable
. that general attitudes tdé ‘Such questiods will govern the approach taken to the
reform of present procedurés. Nevertheless, an analysis of the many reports
that are now available dnﬁiéfﬁrﬁing syéféﬁézfor‘the”ﬁénaliné'of complaints
suggests that some proposals are dommon t6 several reports. ” Some of ‘them have
gained general’ acceptance 1n’ “police” quarters. a Most reforms of this class

relate to procedures for’ proce551ng complalnts in-a more obv1ously falr and

1ndependent way. A

Reception of Complaints

! An objection frequently raised by critics of the current model is
that many <omplaints are nevér made at all. The potentlal complalnant who has
< a proper ob;ectlon to pollce ‘conduct " does ot know that any such system exists
“or how £ initiate it This has produced the call for a public information

campalgn “to” 1ncrease awaren 55 of such matter

pamphlet mlght be’ a flrst sfep

AL P ,.;l_l.l._.,q...-;-

- relatlons facxlltles and other means ;o educate the communlty concernlng 1ts

_rlghts.' Because of the special problems of members of the communlty who do

not speak Engllsh w1th ease, some attention could be given to providing 1nformat10n
in forelgn languages, The- valug ‘of publicity is suggested by the recent
investigation ip Queensland by Scotland Yard Officersl' Following the publicity
given to their inquiry, they apparently receiﬁed man}-othet cémpl;ints againét

the police, ‘although unrela;ed to their exércise}GThe Victorian Inquiry would

appear to have had a like experience.

The present reduirement that the complaint wmust be signed and in
writing clearly discourazges potential complainanfs. Anonymous complaints may
be entirely excluded under the rules.. However reprehensible may be the anonymous
accuser, it has been said that individual citizens fear policé retzliation if
Fhey complain and regard the present procedure asg involving an unéqual battle
between them znd the brotherhood of the service. One of tﬁe major arguments
for the introduction of an-inaependent element is that, by removing fear of

retzliation, anonymous complaints will diminish. 17 : -

Another cause of anonymous'complaihts is the fear that a signed

document may be used against 2 complainant. Vln the United States, there is
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said to be a common pratctice designed to discourage complaints of gharging

the complainant with filing a false-cdmplaintu}s' There is ne such specific offence
in Neéw South Wales. It is said that a policeman accused may fabricate counter-
charges to deter civilian complain;s.lgThere is no way of knowing whether such

allegations are justified in more than isolated cases.

To overcome difficuities such és these prOpéséis have been made,
some‘ffdm‘ﬁithinjfhe boiice service. The Victorian Police Stamding Orders call
for'a'”courteous, full and unprejudiced hearing" of anyfcomplaingg More
specifically, the English Folice Aet.1964‘imboses an oﬁligation immediately
te-feéord-eVEry complaint when it is made. Other proposals have lately been
advanced by which complaints would .bereceved in'mentral territory” and not
neceésarily in writing in the first iunstance. If maf be difficult for
ceascientious,- honest policemen fo understand. The fact remains -that some
citizens are fearful of making a complaint aﬁgut one member of the police
force to his colleégues, at a police station, for the specific attention of
th?-égcused‘g;superiors1 This fear -and skeppicismtmay warrant improved .(or

Ihuesfiqation,af.CBMplaints~J“;

Skepticism inevitably ariseé iq.éome minds about policemen-

investigating other policemen. Suggestionsg are made that the whole effort

~of the investigation, frank criminality apart, is to establish the policeman's

case rafther than thé'complainant's. Professor Hard}ng says that the puplic
needs to be convinced that most investigatin§ officers would in mo semse regard
the accused's cause as their own. )

Present typical Australian systems may fall down by this criterion.
Investigation by the officer in.charge of the accused's divisiorn will undoubtedly

offer the advantage of familiarity with the local area and with the officer

~complained of. But it clearly involves the disadvamtage:that personal friendships

may intrude. The other qualities of the officer complained of may be given
undue weight. The appearance, if not the reality, of "eover~up" will leave a

sour taste in the mouth of the complainant.

No doubt some of these reasons, and perhaps the investigative

advantage of indepegdence,-persuaded police forces in England and Westérn

‘Australia (and others from time to time) that the investigator should not be

the superior in the same line.of command as the policeman whose conduct is

: 2 :
being investigated.3 In England, the chief officer of police is encouraged to



-8 -

borrow officers from other forces to conduci investigations of the more -
serious complaliits:  Although this practice has sometimes been followed in
Australia, “police sources ‘aré- skeptical- about the success espec1a11y where
investigators are imported from overseas. ‘ :

~The call for independent-investigation often leads to the
suggestion of a sgeoigl comﬁlain;s.unit-in'the ﬁoliceqforce.?:Such a unit,
known zs "A 10", has operated at Scotland Yard since 1972. With a much more
limited role,, the N.S.W. Force has. an Internal Affairs Sectiom. "1t io said that
a 'gpecial unit’ of thlS klnd offers the advantage of skxlled investigation, allows
‘the: rest of the force to concentrate on “the prime duty of. law enforcement and,

" as well, achleves an agproprlate degree of 1ndependence and lntegrlty in

investigations. ... . ... T

,w;.ﬁxrfw}wﬁf'ooufse,Vthere'éfo some who will heﬁerﬁbe'content whilst police
investigate police. 'They:wiil-boing to'occésiohal fatlares withifi the
1ncorrupt1ble unit., dthers‘wiil point to'expeiience in' the United States
z which- suggests that-officers- as51gned “tg %Els ‘t¥pe of- unlt—generally find
themselves ostraclzed by- their colleagues. in England this last possibility

‘has led to constant Changé "in” the personnel of -the squad.f Members are chosen

from dlfferent parts of “the country and of . the: “service

There are a number of anclllary 1mprovoments oftén soggested in
connection with the ihvesﬁigapion of complaints. ‘It is said that the
couplainant should have access to investigag;on feports, unless disclosure
might prejudice other’police investigations. It is argued that, especially
in serious cases, investigation should be conducted in secret. Officers
under investigation should not be aware of that fact, They, and their colleagues,
should not be alerted to the Investigation until the chosen time. It is. .
'objected‘that‘any pefson complained.of,‘including a-policeman,ought to be
told of the fact of Ehe coﬁplaiﬁﬁ and ,of itshterms? But it is also true that in
some circumstances investigation might be hampered by premature disclosure '
of the complaint. In trivial cases, the easiest means of handling a complaint
may very well be to confront the officer directly with the ailegation. In
more serious cases, proper preparatlon may be needed before. this is done.

This is no more than hasmc 1nvest1gat1ve procedure,used to much effect by any
skilled police investigator doimg his job.

Diseiplinary Proceedings

It seems to me that there are distinct disadvantages in principle

in the procedure by .which charges made against a junior officer are heard
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by another in the samé line of command above him. = The procedure has all the
ingredients of a hopeless conflict situation. It would require othe;s making
like decisions to disqualif§ themselves, for fear of the appearance of
partiality. This is a fundamental question to which I shall return. There are
ancillary procedufal reforms that are suggested to improve the handling of
c&mplaiﬂts by whatever tribunal is chosen to do the job.  Many of these are

common to thé several .reports now available.

One proposal is that a compléinant'should have the right to counsel
This would allow him to examine and cross-examine witnesses and put his complaii
to bgst‘aﬂvantage se'thaf it caen be fairly determined. - It is also suggested
that proceedings should normally be open to the public,~so that confidence in
the rescolution of the complaint can be publicly‘achieved. Beﬁtham put forward
rationale of this...Courts,.he said, should be open so that.those who have the
Tr3890991blllty of Judglng shoulid themselves be on trlal?7 His observatlon may
not be, entlrely inapt Eor deeision making iuvolving the pelice bearing in wind
the 1mpentauce ef. publlc confldence 1nrtha ﬁbJQCtiv1;y and. fa;rness of. the -
result One -can. understand police fears that experlenced criminals would seek
to- misuse such.a. fac111ty and turn a much publicized publ1c hearlng into a
trial of the police officer accused. 0bv10us_11m1ts and protections against .
such abuse would. have to be built into amy such system. The fadility to close
the heariﬁg and td prohibit ﬁﬁblicacion and the. orainafy suﬁefintendéncé by
a tribumal of its dwm proceediugs may provlde aquuate protection for a police
officer accused. It will aiwaysbe dlfflcult to parsuade the citizen that
he should have confldence in a body which meets in secret and is not subject

to the scrutiny of public gaze.

There are many other subsidiary questions going to the procedures
to be adopted to xesolve complaints. These include the onus to be applied,
whether penaities should be attached for false or malicious complaint and
s0 on. They cannot be explored here.

Puntshment .

. A frequent objection of present systems is that, even when a
civilian complaint is established, police officers are inadequately punished
by'their colleagues. On the other hand, some évidenbe suggests that buﬁishment

even for minor violations of police departmental rules can often be heavy.
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‘Many-inquiries'havefnoncluded'that-there¥is'aﬂﬂeed for a'greater wvariety of’
sanctions than the"job oriented punishmenis presently dpplied. - New remedies
such as lettéts of 'apology, expunging ‘impropér-arrést ‘records or unmsubstantiate
complaints, repair or replacement of damaged property and éven the award of
damages have -been suggested: - 3ob ‘oriented -Sanctions-dre frequently of small
comfort to the complainarit:- The Swedish-and Norwegian Ombudsmen -are empowered
to “recommend’ compensatidn’ for ¢itizens “idjured by publiC'officia}s, including
unidentifisble officals: - Most reports conclude that present civil remedies are
little value because of the expense, delay.and"complexity involved and because

Qf_the nature of the only utlimate remedy the _courts can offer: damages in mone

eyl ey

Thé‘prese t system of’lnvesflgatlng

‘ that disrupt normal
" and routine operat10n5 of ‘the force, than*for respondlng éffECthEly to’
rcomplalnts from outside the force against members .of 1t.- The "A 10"
1nvestlgatlon system may prov1de safeguards agalnst over protection of.
colleagues, discourtesy to the public dlscouragement of complaints and so on.
However, such a system still depends upon the enthusiasm of ‘high-ranking
officers in the enforcement of ‘the safeguards aginst group solldarlty'BoThere
is an obvious tension here between the need, in the name of justice, that
complaints be thoroughly probed in a fair and independent way and the need,
in the name of morale and.co-operation,Athat superiors should understand the
difficulties, stresses and pressures applied to rank and file policemen doing

their job.

" There may well be occasions, as police assert, when the present
"internal" system imposes on the accused officer a much heavier étandard than
any court would. The fact remains rthat many, 1f ‘mot ‘most complaints,originate
in the lowér socio-economic classes of society. Whilst the receipt,
investigation aﬂd-determinatidﬁ of éomplaints are all made by the police, the

people will not trust the honesty and integrity of the system. They will fear
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reprisal. No eone wishes to encourage the harassment of police by excessive
complaints. No one should wish to diecbﬁrege justifiable complaints that

~will, once corrected restore public confidence in the force

In the context of a proposed natlonal police force scattered
throughout the continent,the 1nconveniences of a parallel extra—pol1ce force,
together with the arguments relatlng to the unique skills of policemen as
investigators persuaded the Law Referm Commission to accept the "A 10" model.
Certain exceptions weTe proposed. . Hewever, these were limited in number and
kind. The lndependent element was to be secured, in the-investigatipp phase,
by an "elire squad of incorruptibles". 3t '

In the Determination of Complaints

The fundamental reason for 1ntrod1c1ng an mdependent element in
determinlng complaints is that stated by Lord Campbell -
“It-is of the laet‘lmportance that the maxim that no man
is to be tne'judge in his.bwn'cause should be held sacred.

And that 13 not ‘to -be cbnflned o’ &-cause in ‘which he is

a party, but applies to'a cause in wh'ch he has ant Lnterest""az;

111 undermine the dlsc1pl:me

It is said that’ a body, independent of the force

of cemmandlng police officers and ‘diminish their prestige within the
h1erarchical system, by depr1v1ng “them of ultimate d15c1p11ne of petsonnel
under command. ~ Goode suggests that the need for an independent body has nothin
to do with "trust" and "command".s3 It arises from the fact that a commanding

officer mustvfind-it difficult to adjudicete a complaint fairly.

A somewhat similar objection 1s to the effect that police morale will

" be destroyed if complaints are hendled by an outside body which is not as
“sympathetic" to police difficuities as superior officers are. In part, this
will depend upon the structure and personnel of the independent'body. ‘Similarl:
although not organized along disciplined lines, the public service does not

: . 4
appear to be demoralized by external controls of ombudsmen?

There is understandable policerapptehension—that morale will be underminer
enthusiasm for the task diminished and much pclicetime and public money wasted
dignifying unfounded complaints by thorough investigaticn before an outside bod
The criminal, it is asserte& usually tries teo defend himself by accusing the
police of irregular preocedures and corruption. The charge is easy to make and

always pregnant with emotion and publicity. The experience overseas, notably
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witk the Philadélphia Civilian Review Board,.does not appear. to support this
objectipq.jsIf an approprlate fllter agalnst vexatious, frivelous and malicious
-complaiﬁts is 1nterposed ‘the chances are small that a properly constituted
tribunal whicH‘cdmprigés_experienced personnel ‘will ‘d1low unjusitifed harassment
of police‘aﬁthérites. Asto loss of enthusiasm;ﬂan_externa} system is not
designed to 'deter legitimate law enforcement. -In the long run the use of -
illegitimatéuan& illegal méans to fight-illegality -is contrary to the aims

of 1aw‘enfprcémeﬁf.“The adminigtration of justice should not ‘tolerate dubious
coridiet in-its name and by its officers, 'Furthermore, the oath taken by police
officers in.New South Wales binds them.to enforce the law. . If they do not

do so "to'thé"best:of_[their] power" they arelthemselves”guilty of misconduct.

The President' s Task Force 1n the Unlted-States came to grlps w1th the

fundamental issue here.

pollce—community relatlons are substantlally improved'

R e T RT mera

'pollce forces."

REFORM REPORTS: WHAT DO THEY PROPOSE?

: Australtan Low Refbnw Cﬂﬂﬂlss%ﬂﬂ "Complaints Against Police", 1975

Some of the proposals of the Law Reform Commission have already
been mentioned. It may be useful to collect the major reform suggestions that
have been made-for.handling complaints against police in recent years.

' Reception: The Commissioﬁ sﬁggested that citizens ought to be able to lay a

complaint against police nof only With the police but, if they chose, with

the proposed Federal Ombudsm%n or with certain Commonwealth departmental

offices. 8‘In addition to establishing '"neutral ground", important procedural

changes were recommended laying emphaéis upon minimizing formalities. The
complaint need not be signed. But anohymous complaints should not be ignored.39
The system should be given adequate pubiicity. Each coﬁplaint should be

- inmediatély recorded and, if made to the police, it should be repéfted to the

Cmbudsman. 40 o - ' B -

Invegtﬁgation: The Qmbudsman's first task would be to screen complaints to

eliminate those which were trivial or vexatious. A complaint not dismissed
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on these grounds would be referred to a new internal discipline unit called
‘the "Internal Security and Discipline branch".AlThe organizational arrangements
of the branch, based om the English "A 10" model were designed to ensure that
the investigative function remained within the police force but was infused
with a degree of independence. WNormally investigations-woula be conducted

in secret.

In certain limited circumstances it was proposed that the Cmbudsman’
office should have residual investigative powers:
* Allegations against officers senior to all those in the

Branch' (i.e. the Internél Sec&riiy & Discipline Branch) .

* Allegatlons agalnst a member of the Branch.
* Minor cases but not so trivial as to warrant no action at all.
s - Gases llnked with other matters bexng urgently investigated

by the Ombudsman.

. Cases’ invelving the mest extreme urgency.

"% . . Cases iavolving apparently -imadequate: invesx.‘:ugar:a.on, by the Branch.

'Deteﬁwznznq CbmplazntS' . Should an investigation’ revezl evidence of a
crimlnal offence warranting a charge against a pollce officer, the Ombudsman
is to be 1nformed. The normal steps taken by prosecuting authorities to
institute proceédiﬂgs;are to be initiate&.93 The matter should then proceed

normally in the criminal courts.

) ‘Where the offence complained gf is a.minor one or a case of mié-
understandiﬁg‘or is otherwise Susceptible.ZO conciliation, it was proposed
that the Ombudsman should make an attempt to settle the case informally. It
was hoped that many tensions between police and citizens could be resolveq
in this way. No adequate procedure with an independent conciliator exists
at present. The experience of the law seems to favour developments of this
kind for resolving social friction.44 The work of the Privacy Committee of.

N.3.W. shows how much can be achieved by mediation and conciliation.

If the processes of investigation; persuasion, mediation and
conciliation fail or are considered inappropriate or if the matter, short of
criminal charges, involves serious and inﬁraciable allegations, it was proposed
that the issues be determined by a special -tribunmal known as the "Australia
Police Tribunal". This Tribunal comprised‘a présidgnt and other presidential

members (judges of the Australian Industrial Court) and non-presidential member:
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all of whomwere legally Qualified persons. The Commissiom-did ‘mot— favbur the- -
participation of Commissioner's~tepresentatives, police association representatives,

civil liderties repreSentatives or "c1tizens representétiveévﬁ"“"
The functlons suggested for the tribunal were three It would

L <ife o

replace present follce Appeals Boards whlch have d_ m ed 1nternal appeals

agalnst penaltles imposed on members of the force by superlor offlcers. it
would also become the bedy to determlne the serlous civildan’ complalnts mentloned
above, Finally it was suggested that ‘the tribunal should have & power of

general 1nqu1ry whlch could be actlvated by reference from the Mlnlster.

court and prohlblt publlcation of ev;dence or documents relatlng to che

46 @ e B e s A ey el T e Foa sk gee o riwmaoTen s

proceedlngs-

PR R

'47
of the determination of publlc complalnts.

South Australien Crunmnal Leng and Penal Methods Rejbrm Conmittee: Criminal
-Investzqatmon, 19?4 48

The Report of the South Australian Committee, signed in December
1974, recommended that the function of investfgatlon should remain with the
police, Some measure of independence was proposed in the suggestion that
investipations should be conducted .by.an officer of a division different to
that of the officer under investigation. In the case of a serious ocffence,
it wasg suggested,that'investigation should be conducted by a member of
another police forceﬁgsouth Australia has had since 1973 a Police Inquiry
Committee. This consists bf a special magistrate, a justiee of the peace
and a commissioned police officer. The Committee proposed that public
complaints against police officers should be determined by this Committee.
Procedures not dissimilar to those suggested-by'the Australian Commission
were advanced, ing¢luding reoresentation by counsel for both complainant and -
police officer. To secure access to the Inquiry Committee, fhe member of
the publlc w1th a complaint was to be.entitled to lay a charge under Police
Regulatlons. The South Australian Committee favoured empowering the Police

Inquiry Committee to assess monetary compensation which a complainant ocught to

receive, if the complainant elected to take that course.
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The Grosman Report: Report on Policing: Problems of Prince Edward Isignd
(Canada}, 1974 . i

i A ——n e i

A Report by Professor Grosman in Cctober. 1974 evidences the North
American sympathy for participatory democracy. The report favoured the concept
of local police committees, an idea not dissimilar to civilian review boards
in the United States. Such committees, it was suggested, should be set up
in 211 major towns. They would comprise the mayor or chief elected officer
of the municipality and twe other persons appointed annually by the Counc1l

vho would presumably be laymen 51

As well as being generally responsible for maintainlng and
establishing the police force, the report suggested tbat this committee should
ke given—spec1fic authority to 1nqu1re inte the conduct of individual members
of. the police forcé and to refer:such conduct to ‘the Chief of Police for inquiry
if it was 'thought warranted, iFollowing-such inquity, the results - -would be
reported to the Committee which would then détermine the action, 1f any,

chat -should be taken. 52"‘*‘- ":wa'&ruu‘nvfp iy e

The’ crlterla advanced for th s ap'roach were that’ publlc confidence

in the complaint,héndllngAptocess was netessar§ for the integrity of the force

but that the force should be protected so far as possible from unfounded

complalnts. 33

Maleney Repart: The Metropolitan Toronto Eeview 5f Citizen-Police Complaint
Procedure, 1975 - . S R

%

In May 1975 Mr. Arthur Maloney, now tﬁe Ontario Ombudsman, recommendec
gquite radical changes in the system for handling complaints against the Ontarie
Police. He studied and reviewed a large number of systems in different parts of
the world including Australia. From this study he concluded -

"Fundamental changes are needed to meet today's needs in

a modern and growing city and to enhance the ability of

the Toronte Force to provide the kind of first class

police service to which the metropolitan Toromto
residents have grown accustomed". 54
Althongh arrived at quite independently, the Ontario Report's proposals_are
somewhat similar to those contained ir the Australian Commission's Report.
They may be summarized as follows - '

* The public and the news media should become acquainted with

the system.
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,Themmajority_of‘complaints'could.and_shouldvbe”resolved

cdnformally. . - . e e
* . The:Chief. of Police should .retain ultimate dlsclpllnary
powers. . o _
.. ¥ . A special complalnts department .should be set up in the

.. police force.to qq;ry.qug_the:fqnct;qn“of investigating
i-v.-. » - .complaints.. ;w.5:w§@hggpw:-.quwT._w,ngﬂm;.fﬁw“,:
ufniﬁrg,uuﬁ.commiSSioher 6@ citigen:complaints should .be appointed
to re?iew all inveéfigétidns and to decide whether and
'how complalnts will ‘be’ dealt with.

o B A I o ur [T

* ‘ The procedure for deallng w1th mlnor offences should be

Doma eraen e P S v

1nformal and should take place 1n the chambers of the"

: CltlZe‘nS c.omm:Lssu)ner.

offences.

) f,_”H‘Thgre should be a rlght of appAalito“ ﬁg"qq g;srin_all'cases.

'Complainant and pollce offlcer ‘should Héve ﬁ'fight to be

"_represented baforé the trlbunal.

% A1l hearings should be open to the publlc._55

Commission of Inguiry into thé Rowal Canadian Moﬁnted Police: Public Complaints
Internal Discivline and Grievance Procedur's, 1976 .

The report of this national Canadian Commission was delivered in
January 1976. The repprt did not follow the Malomey model. The report
asserts that "in compiétély.removiﬁg the adjudicative function from the -
responsibility of police maﬁégementf the Maloney model was contrary te the
rhilosophy that the polgée must rétain ini;ial'responsibiliﬁy for action in
all aspects of public complaint procedures-sﬁIhe appreach of the Canadian

Comm1931on can be understood in the light of this philosophy.

The Commission based its proposals on a premise that a complalnant
should be entitled to appeal to an 1ndependent authority when dlssatisfied
with the way in which. police authorities deal with a complalnt?7 The need for .
publ:Lc confidence in the complalnt handling system suggested review through
the mechanlsm of the Federa% Police Ombudsman?ar A number of.what have bheen
called "procedural reforms" of the type advocated by the Australian Commission
were recommended as was the appointment of a special imvestigation unit within

the police force.
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Police fect 1976 (G.B.)

In August 1976 the Royal Assent was given to the Police det 1576.
The provisions of this Act are sﬁberimposed upon reforms which followed the
Final Report of the Royal Commission o the.Police, 1962 and the administrative
reforms introduced by- Sir Robert'Mark,-CommiSsioner_of'the Metropolitan Police

Force. Most notable of these was the creationm of the ™A 10" Unit,

Under the new Act reports of 1uvestigatlons carrled out by the
palice- 1nto compla1nts made by, members of the public are to be passed to a
Complaints ,Baard. L.If the releyaq;_ch;ef Constable has decided tha; disciplinary
charges should be broeght‘againsf‘an'officer,lit will be.for the Complaihts
Board to dec1de whether they should be heard by the Chief Constable (as at present
or by a Trlbunal This Trlounal con81sts of two Board members, not policemen,
. and the Chlef Constable. . The Chalrman of the Tribumal will be a layman. 1f
7 the Chief Constable has decled that there should be no charges, “the Complaints
Board may over—rule him. i it may recommend charges and,-if necessary, bring
the charges 1tse1f before the Trlbunal. The system is therefore not Slmply
‘an’ ex post rev1ew. - In approprlate ceses, the initial determlnatlon will be
carried out by an 1ﬁdependent trlbunal the ma;ority of whose members are mot

policemen.-

Sir Robert-Mark has expressed opposition‘to the system which is to
commence operation in 1977, .Indeed, he has threatened to retire premeturely
rather than serve under it. ‘But even Sir Spbert Mark said in his 1973
Dimbleby Lecture - . ’ '

Mde realize...the [present] procedure has one major draw-

back. It looks like a judgment of policemen by other

‘pelicemen. So long as this remains the case some of you

will perhaps be, understandably, skeptical. No one likes

to accept the verdict of a person thought to be a judge

in his own cause. This is why the Home Office is

trying to devise a system of cutside review of such

investigations which will have everyone's confidence™. _
The system ultimately devised does not, apparently, have Sir Robert Mark s
confidence. It has, however, become.laW. It promises an important reform

of English police procedures.
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CONCLUSIONS

The reports mentloned above demonstrate an. 1nternat10nal concern
" about: the adequacy and 1ntegrity of present methods of hegoling complaints
'.against police officers. it is scarcely likely that Australla and countries
._w1th s1m11ar police systems w1ll be able .to, quarantlne themselves from the
moves that have been treced above.4” These Jmoves, reflect developments in
Europe and particularly in the United States along 51mllar lines. The
internatieonal debate is evidence of growlng awarenesS among citizens of their
rights. This is an awaremess that parallels higher education levels in a

‘community and the helghtened soelal avareéneds produce& by modern means of

“‘communicdtion. ' Thére g’ grow1ng convictlo_,that ‘the. 1nterests "of the

police, fhe publlc ‘and law enforéement. itselfnrequire the “introduction of

;1ndependent elements which ‘have previously been m1551ng from the’ system

The proposals put forward have secured support from some police quarters,

. neutral grouod for he receipt of complalntsri There should perhaps, be less
l,There should be multiple

formality 1n the way the complalnt 1s 1n1tiated

vays of activating the machlnery.' There should be greater pub11c1ty of the

procedure available. THese are minor matters. S

) . Hore important is the general trend in favour of leaving investig-
ation to the pollce but insulating the investigators from their colleagues. '
The "A 10" model continues to spread its persuasxve example around the
world. The removal of line superiors from the embarrassment of investigation

seems to have achieved growing acceptancet

The nub of the matter is where the determination of the complaint
should lie. Many will agree that the Obmudsman, or 2 person holding a similar
office has a role to play in filtering frivolous or vexatious complaints.
Perhaps he can also play a role in seeking to achieve informal resolution by
concilistion. ‘A1l will agree that criminal charges. should proceed through the
normal courts of the land. This still leaves the vexed area of theose serious
complaints which, short of criminal charges, require serious resolution. The

o
way one approaches this issue depends upon value judgments. Those who place

greater store on the maintenance of morale and discipline will tend to favour
the ex post. review proposed for the Royal Canadian Mounted Police. Those

whe place greater store upon public confidénce in the police force and publice
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acceptance of the integrity of law enforcement officers will seek to infuse
an independent element at an earlier stage in the complaints determining
Vmechanismf They will feel that a review board, faced with no more than a
sheaf of well prepared reports, is ill equipped to do real justize in the
often emotional and contentious issues that arise in police - public

confrontations. Others will no doubt apply a different value judpment.

For my part, I believe that-the reputation of the police and the
integrity of the system require something more than #n ex post examinationm.
What is neede€d here is not a SOP to- demands for independepce but the reality
of vigilant scrutiny. Nothing less is tequired if, in the modern age, the
officers of police are to continue to command the ‘respect which authority
requires if it 1s to be effective. Views will differ on this. 'The‘bpinion
I expréss islreflected'and explained in the first réport-of the Australian

" Law Reform Commission. It was contalned in the Austrglia Poliece Bill 1975
which was before the Australian Pafliament in November 1975, when the
‘Parliamenttwas}éi§§o;jgd}} It_iﬁ‘gow uadgr,the gtudy_of the new Australian

. hov;rnmentjyritrgaius-Suppbrt from similé%.cﬁnclqsiaéghféééhéé in parallel

inquizies made ;@sevhere on _this vexed.qpessiqn-: The recent Yegislation
enacted at Westminster gives new impe;us to the debate. It is likely that

Australiapn Parliaments will before lomg have to come to grips with these

problems.
Ex *
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