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Grant me to be 2 plaintiff, Lord,

- And be it understood
I crave nought further of your grace
Than constant plaintiffhood.

e w

And from my growing hoard I'll make
Thee offerings resplendant. .

But save me, Lord, at any price
From .being a defendant.

A.G. Crawford A Plaintiff’'s Prayer
(1973)- 47 A.L.d. 409.

INTRODUCTION

At this Conference in May 1975 Profe;sor Harold Luntz presented
a stimulating paper on No Fault Liability. Those were heady days. .The
Report of the National Committee of Tuquiry on Compensation and Rehabilitatiom
in Australia 1 was then under active review. legislation éppeared imminent.

The participants asked Professor Luntz to return to continue the debate.

Since then Harold Luntz has picked up his Chair. THe is preéently
at Oxford. The debate on the Nationai Committee's_Report has waned somewhat.
It has fallen to my lot to respond to the 1975 call. I set myself modest
aims. They are in short: :

* To put the National Committee's Report im its historilcal

context; .
- - 1
* To explain why pressure has built up for various schemes

of no fault compensation;
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% To outline some of the primcipal objections to those
‘schemes; .
* To examine the National Committee's Report in the

iight of those objections; and.
* To catalogue the prinecipal objections thaﬁ have been

voiced to the Report, as presented, and evaluate them.

A CHRONOLOGY OF .INQUIRIES

The social movements in Germany and England which produced the Australia
Workers' Compenéation Acts demonstrate a recognition in the laét quarter

of the nineteenth century that the common law.of negligence provided inadequate
redress for scme classes of injury and damage. But it was not until the 1930s
that proposals for a more general no fault 1iabiiity scheme gained wide currency.
No doubt the advent of the motor car and the.growing toll it took upon life and
limb’érovided the catalyst for suqh_moves;‘ In 1932 a detailed Report was made
to the Columbia University Council for Research in the Social Sciences. The
Report advocated a form of schedules benefits providing compensatien for the
victims.of motor car écciden;s, analogous ﬁé-those found in workers' compensation
legislation.2 It took thirty years for the proposal tc get anywhere in the

United States. - It was consistently 6pposed by the American Bar Associations.

In 1933 a Select Committee of the House of Lords was established to
consider the Road Traffic (Compemsation for hesidents) Bill.>  The Bill
proposed compensation, also aleong the lines of.the Wbrkers' Compensation Act,
without regard to negligence in the case of motor car accidents. ' The
Committee reported against the scheme on the basis that "any such scheme.would

necessarily have a purely arbitrary Basis".4

In 1934 2 Resolution of the American Bar Association condemned the
proposal and similar resolutions have recurred sincé then, based upon the séme
arguments. But in 1947 the Government of the Canadian Province of Saskatchewan
received a ReportAon the study of compeﬁsation for victims of motor car accidents.
It proposed legislation along scheduled compensation 1inés,.analogous to workers'
compensation and without proof of fault, The scheme left unaffected the right
to a common law action. It was adopted by the Province in the Automobile
Accident Insurance Act 1952. '
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In 1957 the Province of Nava'Scotia established a Rdyal Commission,
which recommended against a no fault scheme along Saskatchewan lines.  The
same recommendation emerged from a Victorian Royal Commission in 195%.  The
Ro&al Commissioner, Dr. Coppell Q.C., relied heavily on the views of the
House of Lords Committee. He also pointed to- the anamolies that would arise

if, in Australia, this issue were dealt with differently from State to State.5

) ‘fiﬁ In-1963 the New Zealand Government received a Report from a Committee

under the Chairmanship of the Solicitor-General for New Zealand, Mr. Wild Q;C.
The Committee did not feel able te recommend a no fault scheme but:suggested
that the idea needed more study. In 1963 a2 Committee of the New $outh Wales
Bar addressed its a;tention particularly to the possibility of no fault motor
accident,éompenéatign. It recommended against the idea in terms akin to the
‘resolutions of the American Bar Assocjation, At tﬁe heart of the New South
Wales‘bbjectibn—wés a feér that jury trial would Be lo;f. As everts fraﬁspired,
jury trial was lost in New Sonth Wales motor ear cases but without the
compensating benefit of 2 no fault_scheme.d 'Negliggqce contiﬁues‘tq rule the
plaintiff's ‘,entn'._;‘l':aljém.enté'. : A '

In 1967 a Royal Commission ﬁas established in New Zealand under the
Chairmanship of Mr. Justice Woodhouse. The original Terms of Reference related
to amendments to workers' compensation'entitlemeﬁts. Aﬂbwever, these were sub-
sequently extended to a general enquiry info persbnal injuries. The result was
an important Report which produced 1972 legislation.6 The legislation, which
commenced in April 1974, abolished workers' compensation and common law damages
in New Zealand, set up an Accident Compensation Commissioﬂ and substituted for

previous remedies an entitlement to no fault satutory compensation for injuries.

Not to be ieft behind, in 1972 the Tasmanian Law Reform Committee, as
it then was, produced a Report on No Fault System of Compensation for Moter
Vehicle Accidents. - This Report resulted in the Tasmanian Motor decidents
(Liability and Compensation) Act 1974, The Victorian Parliament in 1973
passed the Motor Accidents Act. This Act gave compensation withoutéfault'
to various victihs of Victorian motor car‘actidénts.-- The  scheme has now
been operating for several years. It provides scheduled payments for a
" limited time. It is said to have replaced common law litigation in all but

major cases.
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In 1973 the New South Wales Government mot to be found wanting in
thlS, announced the establlshment of 1ts own Committee under Mr. Justice
Meares to kéﬁéfl on llgg;llty w1thout fault in motor car cases. But the .
work of that Commlttee was suspended when, 1mmedlptely after the election
of the new Labor Government in Australla_in December 1972 a National
Commlttee of Inqulry was establ1shed ungerl:he Chalrmanshlp of Mr. Justice -
ondhouse. Mr. Justlce Meares was also appointe&ua Member of tnxs Inguiry.

The Committee proceeded w;th speed to report upon its Terms of Reference ‘That

Report was dellvered on 27 June l97b and tabled in the House of Representatlves'

1973 That Commlttee has sent’ representatives to

Auetralla and New Zealand to study the Woodhouse scheme and 1ts variant

Other countrles and many other 1aw reform bodies have produced reports deellng

the oppos1tlon or’the-legal professlon. ) It has now spread to & number of

‘States. The Saskatchewan and New Zealand models contlnue to exert very
con51derable influence upon the thlnklng of governments, law reformers and

lawyers throughout the common law world.

-
-
REASONS FOR REFORM
Injustices: ,
’ The common law in this area calls cut for reform. In the factory,

large numbers of employees were put inte close contact with fast moving and
dangerous machinery or simply in enviromments which exposed them to far
greater risks of Injury than was formerly the case. The necessity to
prove fault, the defence of common employment and the defence of contributory
negligence all stood as barriers between an injured worker and hig recovery
of damages. The result was the gradual mitigation of the .harsher aspects

of the common law. Workers' compensation legislation was followed by the
creation of statutory duties.. The doctrimne of common employment was -

abolished.  Apportiomment. was introduced for contributory negligence. 1In

the United Kingdom national insurance was introduced in 1946,
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So far as motor car accidents were concerned, the injured
- plaintiff faced many pefils. He had to prove negligence. He had to
aveid the pitfall of latent defects or inevitable accidents. He had fo
circumvent the barrier of conéributory negligence. If his injury was

caused by his spouse, he had no recovery at commoﬁ law.

Again, piecemeal reforms were attempted to mitigate this situation.
Apportiomnment was introduced for contributory negligence and proécribed in the
case of claims by dependent relatives. Léte in the day, statutes wére-passed
to entitie é spouse to sue for damages. Insurers lost a meritless defence

that had caused much injustice.

The.Problem of Nunbers:

However, it was the sheexr growth in the numbers of persons injured that

put preséufe upon governments for reform. At least 7,000 persons die
énnuallylin Austtélia fiom injury, more thén'half.dn the roads. Approximately
170,000 are:injﬁred aﬁ work each year.? h These fipures left few families

~ without victims. The advent and i:roliferation of thé motor car and the’
growth of industrial society exposed more and more people to the tisk of
fortuitous injury. Add to tﬁis the increasing education of members of our
society, the expanded availability of legal aid, particularly through the

trade unior movement, and the general pressure for soeial reform and. governments

became faced in the. 1960 . by pressure fdr fundamental change.

Fundamentql Change:

- The pressure I refer to was the clain for a speedier trial from
which was removed the miscellaneous and often meritless dangers inherent in
negligence litigation. The fact that 85% of persons at least,fecovered com-
pensation on the fault principle was hardly a reassuring figure for those
who failed to recover because of a capricious jury, amnesia on the part of
witnesses, unfavourable impressions caused years after the event by a fading
recollection and legal anomalies, some of which have been recéunted. In
Australia, there was alsc a general call for a uniform approach to Epe
problem, especially because qf incfeased motor car movement between the
States and Territories. Many asserted that the present workers'

compensation and damages schemes did little to promote rehabilitation. Omn
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the contrary, the adversary system might ‘even dlscourage recovery. Above all,
there Was a feeling that the removal of lltlgation about - fault would save
51gn1f1cant1y the fees and cdsts that were belng incurred’ in delivering
compensation to the victims of acéidents in Australié. ‘It wassald that

it cost forty cents te deliver one dollar"s comp&hsation:  This was too much. -

The chronolcgy of reports and leglslatlve 1nact1v1cy is suff1c1ent
to make it clear that o fault liablllty is not w1thout 1ts opponents. Thls
is mot the occ351on tc catalogue ‘the grounds of opp051tlon. ‘At the heart of
the opp051tlon is the fact, whlch can scarcely be den1ed that the notion of

. Mfault" is deeply 1ngtalned 1n our soa1ety.. .It offends our sense of justice
that people who brlng aCC1dEntS upon themselves should recover equally as

those Who are 1nnocentv1ct1ms of the fault of others. Yet,_the effectiveneSS

.If 1 ablllty ‘can be passed

'on tolan.lnsuter, it ls scércely a matter tha i1l greatly deter the insutred .
But theré were other ngéctions. it ﬁés said that the premium to

cover no fault liability would have ‘to rise fourfold; ’ That, especially

in the area of motor car accidents or injur}es at home, it would‘give rise

to much fraud and malingering. Whereas. there isemocughlink between a worker

and his employer, to diminish fraud, the lihk between the participants in a

motor car accident is transitory inm the extreme. The opponents of no fault

schemes poipt to the disa&vantages of bureaueratic and particularly governmental

pontrolled administratibnﬂ‘ They see. such schemes as yet anbthér example of

n £ -' V' " 9
creeping socialism'.

In the United States, the American Bar Agsociation in 1960 listed
wmany of the above objections; It poiﬁted to'the inadequacy of workers'
compensation benefits and suggestéd that inevitably, if all victims of
1n3ury are to be compensated, adequate compensation for the v1ctims of*
wrongful and negligent 1nJury will have to be pared down in order ‘to ensure

that all may recover, no matter who was to blame or who was at fault,



THE WOODBOUSE REPORT

Benefits: ) o . -

It was against this background that the Report of the National

Committee of Inquiry was delivered in July 1974. Volume I of the Report
deais-with the injury and sickness scheme. Volume 1T - deais with safety
and rehabilitation. This is not the occasion to list all of the benefits
proﬁosed. Some are already set out in Professor Luntz's paper. I will

do no more than, sketch the broad outline.

It was proposed that the injury compenmsation scheme should commence
in July 1976 and should be 1mmed1ately effectlve. The sickness scheme-was
net to commence until 1 July 1979 because of the additional cost that would

be incurred by extendiﬁg benefits beyond injury to cases of illness.

At the heart of the Repart was the intentlon that thé.schemé proposed
should be exclu51ve of common 1aw and workers compensatlon entitlement.
Clause 91 of the Bill attached to the Report is in’ these terms:
" 91(1). It'is the intention of the Parliament that a bemefit in respect of -
: incapacity or dedth as the result of persomal injury or sickness
is to be in substitution for any damages Tecoverable or payable
in respect of that injury,éickness or death, whatever the cause
of action or basis of 11ability and whether the cause of action
is actionable at the suit of, or the 1fability is enforceable
by, the incapacitated ﬁerson or some other persomn.
{3) An action or other proceeding does not lie in respect of damages

to which this section applies.

The substituted benefit was a weekly entitlement equivalent to 85% of the
average weekly earnings of the person injured. If the person injured was
~not in receipt of earningsq(e.g. housewives, communards, working children,
etc.) a notional wage of $50.00 was arbitrarily fixed. To‘compensate for
inflation, allewanceé was made to update the average by reference to é‘priée

index and a fixed allowance for national productivity.
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The benefit was not to commence until after the completion of
the first week of inmcapacity. "Incapacity" was to be calculated by reference

to the American Medlcalﬂessoc1ation Guide to. Impairment Ln_SA rests.

Epe AP

The second Volume tltled'“Rehabllltatlon and Safety was descrlbed

oo

by the Commlttee and the Government as even more 1mportant rhan the flrst

It proposed the establmshment of a Mational Safety CEflce with proper
statlstlcal, research and inspectoral fac1lit1es to promote safety and

rehabilitation.

M_ac_hen_re"z

‘the flrst year (for the 1nJury scheme alone) was to. be borne by a 10% levy

_Th_;cost ef the scheme ESt;mated to b 325 mlllion'dollars in
on petrol (to compensate for motor car accidents) and a 27 levy on employers
and self employed persons, As well the savings in adminlstratlon by the

Vanéidance of 1i;igeripnmye§h1}pxwas_sald a major fund available to flnance

the scheme.. -

s =T

Essentlally the system was,_to, be operated 1n a Depertment of State.

However, appeals against departmental decisions would lie to appeals Cribunals.
These would comprise a 1awyer,ra medical practitloner and a third person. On

a p01nt of -law, an. appeal would’ 11e to the proposed Superior Court of Australla.l(

.

%
Whatever Bappened to the Report?
Soon after the Bill, based on the draft dattached to the Report,

reached the Parliament, it was referred by the Senate to the Standing Committee
on Constitutional and Legal Affairs. This Committee was especially concerned
about the constitutional validit& of the Bill, parricularly'Clause 9l. Other
assaults on the scheme arose from quarters closer to the Governmeat. The
trade union movement was concerned with some of the proposals and its concern
was supported by thé legal profession. Anomalies were pointed out so that

the responsible Minister, Semator J.M. 'Wheeldon, established a Norking Committee
in hls Department to re—examine the proposed scheme in the light of the complaints
made. In October 1975, Senator Wheeldon proposed a new method of fundlng ’

the scheme. This involved a petrol tax of five cents ‘per gallon and a ‘tax

on emplayers which,; it was sald, would bring in 89% of the necessary revenue

for an injury scheme.ll The Departmental Working Committee was about to
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produce a major report suggesting a large number of changes when the Government
was dismissed in November 1975. On 18 November 1975 the Caretaker Government
announced 1tS proposals for a national compensatlon scheme. In essence, it
supported the ''nmo fault" entitlement in prlnclple However it favoured the
malntenance of common law rlghts and the achlevemeut of a natlonal scheme by

co-operation with State Governments, the trade union movement and ;he insurance

industry.12 At the same time the Departmental Committee's Report was released,
proposing a large number of important amendments to the original Qoodhouse
Re-port.l3

Follow1ng the Election, the new Mlnlster,_Senator Gullfoyle establishec
a Natlonal . Compensation Programme Steer;ng Committee. ¥ﬁ This Committee, armed
with the Woodhouse Report, has sought to secure State co-operation in a national
scheme. . bn 9 November 1976 Senator Guilfoyle 1n)answer to-a'question in the
Senate had o confess'
"Not a graat deal of progreSS had been made...not
‘:all'l States are prepared to commit themselves te

15
part1c1pat1ng in a natlonal cpmpensation pollcy

That is where the matter rests at the moment. - The scheme lies becalmed in
the doldrums of Commonwealth-State relations. ' There is not a hint of the

fair wind that fs needed to put it on its course again.

EVALUATION

&

Criticism:

‘ Any law reformer svon learms that it is easier to criticize than
to construct. Nevertheless, important cbjections have beem voiced to the
Woodhouse proposals and they must be recountered.

i The Approach: Fundamentalists point to the Tzrms of Reference

and the choice of Sir Owen Wocdhouse as Chairman. Far from

seeking the best possible national system of compensation, the ~

Government avowedly-sought rather the adaptation of the extant

New Zealand scheme. ThérTerms of Reference make it plain that

the Government bad "in principle...decided -to establish" a -

national scheme.  According to some, this led to a result

oriented study and effected the whole way in which the Committee

of Inquiry approached its rdek. 10
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Diminished Bemefits: The ‘trade union movement emphésized the step

*'7 packwards involved in certain of the benefits, ~'The first week which’

“had been gained 1n worke¥s' compensation law by gradual lepislative

" ‘amendment in the 1930s and 40s  was lost. One hundred percent

" compensation which had been gained in South Australiall and by

““ihaﬁétiiél“éééisioﬁé thrgﬁghdut'the;Eoun£t§18‘ﬁ5§ﬁte bé’snbstituted

‘by elghty—flve pexcent. Tha benefits fnr young widows particularly

were criticlzed l he ‘absence of prov151on for paln “and sufferlng,
"loss of the enjoyment of life and other intangibles was obJected to.

The incon51stency of providlng up to $lO 600 for cosmetic injury but

' not for other 1ntang1b1es vas- neted In South Australla, ‘the loss

.of statutory solatlum in the case of’ death was seen as the abandonment

o an 1mag1nat1ve 1ndigenous benefit.lg’ 'Calculatlon of cdmpensation

iii

iv

“"" on ‘the basie Df the last job was Eriticiyed ay artlflcial " “Many  other -

* anoma 168 were attacked In fairness, it should bé sald that many of

these anomalies “rere “in the process of correctlon by the Departmental

Committee wh1ch had. charge ‘of teview of. the scheme.t Significant

'1mprovements were announced in November 1975 after the change of

20 ‘ el
Government, - vr o el

ddministration: = The administrative arrangements were criticized as

‘neither £ish nor fowl. The scheme was not to be administered wholly

as a social service benefit. Yet'aonbts‘existed about the independence

e
of the proposed tribunals to resolve differences. It was feared by

_ some that-they would not be sufficieatly independent of the Department.

It was criticized by others that they would not be sufficiently

integrated into the social security system.Zl

Funding:  The proposals for”funding the scheme were attacked as
unsophisticated and insufficiently thought out. Quite apart from
retrogressive nature of indireet taxation, taxes on petrol obviously
burden country dwellers mbre‘heavily than those living in the city.

The Report generally dealt inadequately with the financial side of

the scheme. The Bili_ultinetely_left the problem to the Treasurer,

although revised systems of funding were subsequentl§ anmounced.
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v Congtitutional: Most fundamental of all cbjections, however, was the
constitutional objection. VHere'too the Report was ciriously silemnt.
There is hardly a word about the scope of piacitum-xxxiiiA adopted after
the Referendum of 1956. The éccpe of the insuraﬁce power {(placitum xiv
the incidental.power and other Commomwealth powers is not reviewed.
Certainly opinions have been expressed that the scheme, as drafted,

: went beyond present Cdmmcnwéalth cdﬁsﬁitutidnal competence.  The histor
of- placitum xxiiid might, however, give confidence to those.who,

in this area, would seek an extension of Commonwealth power from the

peaple.

Evaluation ) ‘ Ny e

A1l rhkis being said, the fact remains that the debate can never
be the same in Australia following the Woodhouse Report. Already Victoria
- and Tasmania have limited no fault schemes, The scope of social security
in‘a ﬁé&ern StatE‘e3pandSV apace.. Society grows increasingly intolerant
of t.hé injustices iﬂherent in.the fault principle. Excruciating 1égal
an&malieg may”?g gurgd_by ad hoc iegislaqion.l The—funaamental‘problqm
remains .for the victims of injury: the maimed and his relatives, the
_deceased and his dépendents. There would seem to me to be little‘ doubt
that no fault liability schemes will continue to exert thedir peréuasive
influence over legislatures. Whether they should.be to the exclusion of
common law and other rights, is a mattey of judgment. I believe that those
who expect that they have heard the last of the Report of the Natiomal
Committee of Inquiry on Compensation and Rehabilitation in Australia have
a few shocks coming to them. The question is not whether no fault entitle-

ments will come. The questiom is how it will come, when and from whom.
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