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Q. How would you sum up the campaign? What have been the important themes?
A. ...There ought to be additional openness in Government Strip away secrecy,
Have a greater respect for personal privacy._
.. Jimmy Carter, sze, 8 Nov.1976.
This Sympoéium comes at-'a critical time for the consideration of privacy
in Australia. During the 1975 General Election, the Prime Minister undertook that

if returned to government, the Law Reform Commission would be asked to sﬁggest laws

- for the pfotection of individual privaéy.1 The .Government's legislative programme,

announced on 17 February 1976 ih;luded the commitment'that'qafter consideration of
the Commission's report the Government will introduce appropriate legislation". 2
A Reference in the widest posslble terms was signed by the Commonwealth Attorney-

General Mr. Ellicott on 9 Aprll 1976

In a federatlon, it is not possible for us to approach the protection of
privacy in a total or encyclopaedic way. The Commonwealth has limited powers only.
Suggesfions at the Standing Committee of Commogwealth®and State Attorneys-General
that ﬁrivacy protection reguired a national'approach,-were.not favoured.4 This said,
the Referemce given by Mr. Ellicott evidences an attemﬁt-to exhaust such Commonwealt}
power as exists to ptoﬁect and*advance privacy within its domain. The equividleat
enquiry into privacy in the United Kingdom by the Younger Committee thrice sought an
extension of its Tefms of Reference to embracé governmental intrusions into privacy?
Thrice, successive Home Secretaries refused the extension. Mr. Ellicott’s Terms of
Reference, on the contrary, lay emphgsis upon the need to protect the c;tizen against
the encroachments of modern government into his privacy. The exercise is tﬁerefore

a major one.

Debates about privacy protection are not new in Australia. A seminal
report was prepared by Professor W.L. Morison in Februéry 1973 and it led to the
Privgey Committee Aet 19?5 of New South Wales.6 The report did pot favour the
creation of a general wrong, actionable in the courts, for invasion of prlvacy. A
contrary view is demonstrated im the South Australian and Tasmanian Privacy Btlls.
Each proposed the creation of a statutory tort of privacy, by which the courts could
intervene to protect agéinst and provide remedies for intrusions into privacy.

Neither Bill has yet passed Into law.
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On 23 June 1976, Mr. Ellicott signed a further Reference to the
Commission requiring it to review the law of Defamation.8 Defamation actions
provide one 6f the current means of protecting aspects of -privacy. The
Reference of this complemeatary subject will allow a fresh look at the invasions
of privacy by the media, freed fom the handicap of blinkers imposed by categories

of legal redress established in earlier times.

In every sense, then, we are at the crossroads. Speaking generally,
two approaches have been propesed for the protection of.privacy in Australia.
Professor Morison suggested (and secured) the esfablishment of a watchdog
comnmittee. Mr. Justice Kipg, then Attornéy—General for South Australia,
suggested 2 general remedy of privacy, actionable in the courts, to activate
the judiciary to .a new role in this area.  There have been major developments
" -in international law and overseas to set the pace. . Now, the Hational law
Commission has a comprebensive Reference backed by a government commitment
which would appear to have the support, as well, of the Federal Oppositionn_
The-;écent controversies involving the,censug, credit bureaux and criminal
records demonstrate that the community is alert to the issue. It would be
premature’ to propose conclusions: It .would be .impossible,.in the short time
available, to do more than paint, with a broad brush, what the law is and how it

can be used to cultivate and nourish privacy.

THE NEED FOR A NEW ARMOURY

Why is there so much fuss about g;otecting privacy? = What is thé
rationale for this enterprise? Put briefly it is the growing conviction that
intrusions into that segment of the individual's life which is "his own” have.
increased, are increasing and wiil continue to increase unless society, through
Parliaments,calls a halt. There is also the conviction that présent legal
redress is disparate and, in some respects, inadequate to do battle with the
challenges to the ultimate right to be "let alone” in some aspects of humén
existence. I do not, in the time available, trouble to trace the anthropological
or philosophical or-psychological basis for the demand we sum up under the name

- of privacy. Nor do I wish to become embroiled in an argument about definitions.
1 recognize that there are many who would have us grapple with a multitude of
social ills under the umbrélla of.privacy protection. Abortion, the'victinless

crimes", mental health and other lobbyists see legal intrusions into their lives
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as interferences with their "privacy". It will suffice, for today's exercise,
to confine debate to informational aspects of pfivacy, although I fully
realize that the concept has wider connotations. “Within these confines, it
ean ﬁe asserted with confidence that there are significant new challenges to
privacy vhich the law, as it currently stands, is inadequate to repel and

redress.

What are the challenges? I would identify two. The first is
the passion for irnfoimation. | The second is the capacity.of modern science

to feed that passion.

The- d351re for information is not an eccentrlc personal Whlm of
the bureaucrat or company executive. Our economy grows in its spec1allzatlon
The services demanded of=governments increase every year. The sheer require-
ment of efflciently organ121ng business and government in modern times plainly -
requires far greater information about all of us than was necessary in days

gone by._

'o use harking back to the o%d days when Judge Cooley

~defined prlvacy as, the rlght to be 1et alone The census form, the taxation

return and the credlt bureau f11e'are not the creatien of bureaucrats and

buslness executlve hpse Théy
are the necessary consequences of llving in a hlghly 1nterdependent community.

No doubt occasionally informatjon is accumulated for.information's sake.

This is not often the case, for reasons of sheer ecbnomics. But it is ]
because the symptoms of "info-mania" have begn detected that we are now in the
process of identiffingand isolating the strain,  There are, by common agreement,
some areas of a man's life that are his business alone. The readiness of the
law to protect this area will réflect the growing sophistication of the law in

protecting intangibles.

) There are certain developments of sciemce which the law does not, yer
fully “take into account: I refer to the availability of increasingly
sophisticated surveillance devices which enlarge the potentigl for intrusions by
the media and others. 'Aithough these devices are not confinmed to the pages
of detective stories, tpey present nothing like the potential threat to '
privacy that exists in the enofmously expanded use in our society of

computers.  Computers have a potential for privacy intrusion because of the
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amount of material they can readily émass,lthé ease and speed with which

such materlal can be retrleged and the faclllty w1th whlch it can be transferred,
analyzed and combiﬁ;a }l A&& ;o thlS the fact that s0 much of this accumulated
1nformat10n is unipte} 1glble to all but the tralned eye and you have a classic

is‘that ofa,small group of experts (what I onge, described as a

potentlal prlestly caste") who would command the control of information about
many aspects of our lives. The dangers for the present boundaries of privac;
are plain o sedl “Now; the remedy for all this is clearly not 301ng to be a

newfnuddlte revolutlon in whlch we &mash’ the computers and bén absolucely

bugglng ‘and other survelllance devices. But it would ‘be’ egually dangerous

for us to do not] g because,ﬁalthough c1tlzens may have -2 faiy conceptlon

of that_part of th81r Tives Wthh is no bu51ness of others (except perhaps
their. famllles) the law 1n Australla does not prov1de many tools for coplng

w1th 1ntrus;ons.n In. thls, Australla 1ags serluusly behlnd international

. moves de51gned ta protect privacy.s- That 1s why the Reference tQ the Law

Reform Comm1551on3~

e vould assert that he does

s

ﬁJ’If you -#sked’ the man-in thé street,

*have a™'right 6f privacy™. " He would qu1te_readlifliaeﬁgff§'§éﬁé part of his
life which he considered to be peculiarly his own and for which he would claim
the right to be free from outside interférence or unwanted publicity]:2 In one
sense, such a claim would not be éntirely ﬁisconcéived. In British societies,
without a modern, written Bill of Rights;it is customary for us to.assert that
freedon of action exists, except to the extent that it is impinged upon by
statute or common law. 13 There are, however, three difficulties at least that
must be mentiomed here. The first is tha growing mass of statute law which
characteristicaily includes provisions that intrude upon the individual's
freedom of conduct and sphere of private éétivity. The secppé is the
dévelopmept of practices and methods, serviced by new invenﬁions, upon which
the law. is pexfectly silent. . Computers represent the most important case

in point but modern bureaucratic'procedures,Vforms Eo be filled in and files

to be accumulated all. erode the seclusion of the individual. "

- The third consideration is the failure of the common law of
England and. Australia to develop a general right of privacy, enforceable in
the courts. In Vietoria Racing & Recreation G?ounds Co. Limited v Taylor,A
the High Court of Australia held by majority.that -

"However desirable some limitation upon lavasions of privacy.
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might be, no authority was cited which shows that any

general right of privacy exists".l ' ' o
Thus, although a general residuum of'privacy might exist in the theory of
British constitutional freedoms, when it comes to the crunch, there is no
mechanism available - generally. to initiate redress from the traditional
quarter, nzmely the courts.- The Vietoria Park decision is a disappointing
one;lsThe judges who built the remedies of the common law in previous centuries
féshidned.too;s to meet contempbréry probléms. " Even today, such inventiveness
survivés, on occasions. In the United étates,'a general remedy for'invasion
{of‘ﬁrivatf‘was'dévelopéd by ‘the ‘courts within the common law.l7 But for
Australia, this.avenué& of redress was stillborh..  If rémedies are to be found,

the?-ﬁusé—be'fashionednelsewhere;

o Now the demand for uore systematic attention to the protection of
prlvacy has been growing throughout the world since the end of the Second World

War. In the United States, it has received _recent 1mpetus from the Vletnam

War with 1ts consequent ten51on and strlfe and Watergate w1th its attendant

cencern with the pgrllstof gove:nment.gone wrong.ls

_ Clarticle 12 of the Univéredl Deelaration of Human Rights, adopted
by the General Assembly of the United Ngtions in 1948 stated that —

"No one sball'fe subjeqtéd to -arbitrary interference with his

privacy, family, home or correspendence ot to attacks upon his

honour znd reputakion". R . ’
The influence ot the War and the scourge ot totalitarian regimes was clearly
in the forefront of the draftsman’s mind. But the same principle is expressed
in Article 17 of the United Nations Covemant on Civil eand Political Rights. This
Covengnt, made in December 1966 provided - ]

""No one shall besubjeced te arbitrary interference with his

privacy, family, home or correspendence nor. to attacks upon

his.honour and reputation™; .

and a

"Everyone has the right to the protection of law against

such interference or attacké" ' 7
Australia signed the Covenant in December 1972. it tame into force,awith the
deposit of sufficient ratifications on 23 March 1976. It is now part-of

international law. _ It has not yet been ratified by Austtalia.19
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The principal purpose of the ill-starred Human Rights Bill 1973,

. was Stated in the preamble to be "to implement the International Covenant on
Civil and Pplitical Rights'. - :- Clause 6, in terms,gave-“parliamentary approval
for \he ratification by Australia of the Covenant.: Clause 19 of the Bill
repeated; in terms, the :provisions. in the Covenant dealing with privacy. The
Bill:-contained- certain provisicns for the enforcement of rights. - It did not
pass the Senate. - - Thé-Coverant is'ﬁét,;QS“such;'paft of thEAdomestic law of
‘Australia; 2. In- fact, the only mention of_xhe Covenant is to be found 'in the

" Law Reform Commzsszon Aet 1973.. By an amendnent moved -in 'the. Senate by the
“fate-Semator Greenwood,.the*Law Reform Commission-is-requiredAin'thE“pErformanc

of-ité functions to-enSure ‘that ds £at ‘as practicable;the?lavs and proposals

it puts -forward Mare-consistent:with the Articles of the Internat1onal ‘Covenant
20,

on Civil and Polltical Rights".’

Ci;izens would claim an -

what is*the poin e have reached?

'many countrles. There is no

entrenched constltutlonal guarantee of pr1vacy 1n thls country., The pressures

upon: the- pr1vate cemponent of, the, 1nd1v1dual s llfe increase apace. The commor.
law has denied a-general remedy. Should a-generalpstatutory remedy be super-
imposed which the courts, in appropriate cases, could develop in accordance

with the needs of the time? o .t

) " Professor Moxrison in his Report concluded against such a general
remedy -
"My conclusion on the tort aspect is that I could not....

. recommend the establishment of a general tort of infringement
of privacy remedied by damages and...I should not expect...
that if a tort were established at the present time the
difficulities...would be ironed out by judicial expgrience
in any short space of time. oOn the other hand I see greater
merit in the establishment of a right of'privacy,'actual or
threatened infringement of which would be remedied by
proceeding for-declaration of the plaintiff's righs and,
at the court's discretion, an injunction to':eStrain
future infringements. I do not recommend this, however,
as of the present time because I consider that it would be
more appropriate at this stage to establish a more inforgﬁ%

body with investigatory and limited remedial powers...
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A different view is expressed by the Tasmanian and South Australian Privacy

- Bills. These would create a statutory civil action along the lines of
previous Bills introduced in the Westminster Parllament and 1eglslat10n
passed in a number of the Canadlan Prov1nces.22- Each of these Bills has
gt@und to a halt 1n the State Parllaments. . Each ofiéhéé has come under.
assault from a varlety of quarters, Hedla and press 1nterests contend that,
without a constltutlonal guarantee of freedom of speech an enforceable right
of ‘privacy would put one mere nail in the coffin of - free 5peech in Australia.

Some. c1v11 llbertles organlzatlons have supported thls v1ew 23

- Although no general remedy exists, enfofceable in the courts, te
protect privacy as such, particular. 1nstruments have been developed which

guard aspects of it. I will not catalogue the whole m1snellany here.

suffice it tg say that at common law here is the"ort f”defamatlon that

I-hdve already mentioned the tort of nueeance which w111 enable the
occupier. of lanﬁ to protect hlS interests,. the tort of p3551ng off (which
is Timitéd to- cases where statements ate made for a business. purpose) and
£hé tort of trespass which was an entirely appropriate remedy to pratect
privacy in property terms: no trespass, no invasion. Not a very apt
mechanise for dealing with wire taps, spike microphones, bugging devices
and so on, Other remedies eﬁist at commqp,lawi‘ These include an actiem
for breach of confidence and an action on the case for harm’octasioned b§
intentional performance of an act forbidden by law, They are escteric

models not likely to be developed to meet the challenges I have outlined.

Important statutory developments have occurred which glve relief
of a2 particular order. For example,several statutes prohibit the disclosure
of information coming to goverrment officersin the course of their duties. [
The 1ntercept19n of telephone and telecommunications messapges is prohibited,
except under stringent preconditions.25 Copyright protection and rules
governing the security of the census and-departmental practices_ali provide

some . protection for privacy at the Commenwealth level. | | -
In the States of Australia, legiéletidn has, until recently, been

approached on a piecemeal basis. = In all but two States, thé use of listening

. : 26
devices has been made, in certaln circumstances, a statutory offence, In two
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States the activities of credit reporting agencies have been cantrolled by
statute-so thab»conSumerS'are‘given~a~right~of-access-to,their files.27

But the most “daring attempt to deal w1th the problem in a general
way ‘has been the establlshment of the New South Wales Prlvacy Committee. This

was the product ‘of Professor Mor1son s Report..f, Instead of leaving it to the

courts to deal with prlvacy 1ntru31on " the Commlttee has been established by
28

LCE? comprlslng thlrteen members whose functlons are - four'

- To receilve investigate-and mediate -in. complaints. by. any... -- -
‘w-?persbnﬁofnunjustifiableainvasions~of privacy.-. - -

Public- Edication:

- 'The”CQﬁmiftEé?Hds*nb”péwefft “enforce’ its de¢isions in a legally
binding ﬁay, nor-has it power to grant damages as 2 means of redress. Nome-
the-less, it has been able to sort out, by conciliation, the great bulk of
the complaints coming to it.29 It has aldo made notable achievements of a
general kind dealing with credit bureaux records and criminal data. It is
at’ the moment in full flight uwpon an exercise to cersider governmental

intrusions inte the privacy of citizens.

THE AVATLABLE MCDELS

This then is the state of the poll. The indigenous models so
far developed in Australia for the protection of privacy are four:
The Statutory Tort:

The South Australian and Tasmanian Bills would create a tort
of infringement of privacy. Pace Professor Morison and “
the Younger Commitee; this approach would ieéve it to the

- traditional pﬁotectors of citizen's rights, the judges,
to provide redress in the case of unreasonable and serious

interference in the affairs of others.



A Watehdog Committee:

The success of the New South Wales. Committee has led to suggestions
that the Commonwealth should establish its own privacy committee or
commission. . A national commission is established in the
United States by the Privacy Aet 1974. An 1ssue to be resolved
would be whether .the powers of such a body should be confined to
conciliation and mediation, as -in the New South Wales case,or
whether it should have coercive‘power_to enforce its decisions.

The very success of the New South Wales Committee is attributed

by ‘soie to the co—operatioﬁ secured from those who face no legal
sancticns. ' As'agafnst thig, the actual rémediss available are
few'if an Intransigent ipvader &f privaty "digs his heels in".
Furthermore, it has been suggested that a body without vlcimate
powex cf‘ehfbfciﬁg thé“dommuhityfé‘will may succumb to a tendency
to trim Its sails to achieve the’ possvble instead of the ufSrPfﬂ7l-

Speczfic Leégislation: =

This approach would provide particular iegislation th dedl with
specific areds of unjustlfxed intrusion. Thus, in the same way

as Acts have been passed to deal with listening &é%ices, Acts,

with a particular focus; would be ‘passed to deal with

intrusion as théy arise. This approach contemplates particular legis-
lation to deal with the credit reference.system, with debt collectors,
with security guards, collectors, é%nvassérs and salesmen, with
employment agencies and other bddies (including the media) that have a
tendency or capacity to intrude imte privacy. More gpecific
drafting would reduce the gncertainﬁy inherent in general remedies
but would diminish the possibility of flexible, comprehensive
approaches that can meet partlcular situations as they arise.

Informal Techniques:

Last, but not to be underestimated is an approach of z more

informal kind. Good manners and sensitivity are not easily
inculcated by statutes. They arise from community attitudes

and can be fostered by education. As well, administrative .
practices may be mofe susceptible to informal directions that

are grbunded in a common agreeﬁent about what is right and

“fajr. Self discipline ought not te be underestimated either

in the government's sphere or in private enterprise. TFor example,

some assert that we must ultimately look to the computer operators
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themselves to agree upon and eaforce their own code of ethlcs
A receiit British study suggests.that we have now passed the
time when-the‘law,qan.;opt,éutﬂ of.dlsclpllnej?yJust¢the same,
there can scarcely be a.doubt that self..control based upon

shared social values'is an-effective way of ‘preventing ~ =% -

intrusion. before: they. oceur.

CONCLUSION : FUSING THE MODELS?

The protection of privacy involves resolution.of tensions. The principal

for 1nformatlon about Aits. members.- -The ueed to strlke a new balance arises £

the 1nadequaqy of*pre%ent legal protentlons trylng L0 cope with growing demands

for informat

: ahout each. of us, serviced by sciLntific and technological
developments that can satlsfy those demands..' The law 1s an 1nstrument by

which soc ei : tagggxg_mgnd,t}u the end,

enforces 1t w1ll At -the moment,

society's voice is muted. .

~ It has BeenfSuggeSted'thét?the'déngérsﬂafe such that we must
encourage the use of every ore of thé'appfoaches-listed above%l'CIEarly
public education, administrative and other practiées and-self discipline
have a major role in protecting'privagy.' But more is needed. Specific
legislation can certainly grapple with pé%ticblér problems. Héwever, the
Privacy Committee of New South Wales has already shown -what even é small
body of dedicated'watchdogs'can do. So- far in Australia, there has
been a certain polarization between the supporters of the commitfee and the
supporters of the tort approach. But would it'not be possible to create
(with appropriate safeguafds for freedom of speech and other matters of
public interest) a general statutory tort of privacy which could be available,
in suitable circumstances, to arm the watchdegs with teeth? It will be
remembered that Professor Morison Toreséw the possible advantages of providing
the Committee with access to courts that could enfo¥ce decisions in certain
cases. The major criticism of the tort approach has been the expense,
delay and technicality inherent in doing things through courts and the
fear apprghgndédjin“some circles that time will-run out_béfore judges can
fashion appropriate primciples to guidethe community.- But if a privacy
commission were given, in addition to the tasks presently set for the N.8.W.

-Committee, a statutory function of asserting the rights of individuvals to
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be free of unreasonable and seriocus interference in privacy, from whatever
source, would it mot then be possible for the judges to develop with speed
"and flexibility the answers that must be found to the questions inhereni in
privacy protection? ) S

. I find it difficult to accept that there is no role for. the
courts in privacy protection. They have been the traditional protectors
'of our liberties for eight centuries and more. I should be sorry to think
that they are mow to be hived off to olﬁ—fashioned remedies of historical
interestonly. Might it not be possible to combine 4in an effective -way
judicial and administrative remedies .;sp.that“oufiéaciety'can.rgspond

adeguately to this prime problem of the twentieth century?

%
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The Law
Reform
Commission

APPENDIX At

REFERENCE ON PRIVACY LAW

LAW REFORM COMMISSION ACT 1973

REFERENCE OF MATTERS TG THE LAW REFORM COMMISGIDN

I, ROBERT JAMES ELLICOTT,.AttofneyeGenerai, HAVING REGAkD'fb -

(a)

{b)

ft)l

the function of the.Llaw Reform Commission, .in, pursuance’ of references
to the ‘Commission. made by the Attforney-General, of reviewing 15us to
which the Law Reform Commissien Act 1973 applies, namely -

“--laws madé by, or by the duthority of, the Parliamentj ™
“indluding laws of the Territories $o made; and

“(iiﬁ—““*any‘other lawsy including-laws-ofthe Territories,-that. . -

~-the arliament has

oweT to amend or repeal'

the provisions oE section 7 of the Act which provides that, in the
performance of its functions, the Commissian shall revlew laws to.
which the Act applies, and consider proposal w1th a vxew to
ensurlng - Y :

E (i)“7”‘“fhafisuch“lawsiand proposaié'do'not-treépaésﬁﬂndu]y on s

personal rights and liberties and de not unduly make the
rights and liberties of citizens dependent upon administrative
. rather. than Jud1c1al deci 1on H -

(11) that, as far as practlcable such 1aws and proposa]s are
- -“'qonsistent'w1th ‘the Articles of- the -Internaticnal Covenant
“on Civil and Polirical Rights; and

the provisions, in particular, of Article 17 of the Covemant which
provides, inter alia, that 'no one shall be subjected to arbitrary or
unlewful interference with his privacy':

HEREBY REFER the following matters to the Law Reform Commis51on, as provided
by the Law Reform Commission Act 1973, 2

TO INQUIRE INTO AND REPORT UPDN -

(1)

the extent to which undue intrusions into or interferences with
privacy arise or are capable of arising under the laws of the
Commonwealth Parliament or of the Territories, and the extent to which
procedures adopted to give effect to those laws give rise to or permit
such intrusions or interferences, with partlcular reference to but
not eonfined to the following matters:

(a) the collection, recording or storage of information by
Commonwealth or Territory Departments, autheorities or
corporations, or by persons or corporatiens licensed under
those laws for purposes related to the collection, recording,
storage or cemmunication of information;

{b) the communication of the_inforﬁation referred to in sub-
paragraph (a) to any Government Department, or to any
authority, corporation or person;

(c) =~ without limiting the operation of sub-paragraphs (a} and (b},
the collection, recording, storage and communication of
information obtained pursuvant te the Health Insurance Act
1973-1975 and the Health Insurance Commission Act 1%73;



{2)
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(CH

(e}

(a)

(®)

any other- relatEd matter;:: -

powers of entry on prémises or search of persons or premises
by police and other officials: and

powers exercisable by persons or authorities other than
courts to summon the-attendance of persons to answer questions
or produce documents;

what legislative or other mea-+ures are requirec to provide
proper protection and redress in the cases referred to in
paragraph (1); .

what changes are required -in the law in force in the Territories
to provide protection against, or redress for, undue intrusions

. into or interferences with privacy arising, inter alia, from

the obtaining, recording, storage or communication of
information in relation to-individuals, or from entry onto
private property with particular reference to, but not cenfined
tc, thg follow1ng .

(1) data storage.-A"

(11)- the credit reference system,

{iii) debt collectors;

{iv)- medical, employment, banking. and like records;

B VI RO

-{v) . listening, optical, photographic and.other like devices;
vy security guards and private investigators:

(vii) entry onto privaté property by persons such as
--collectors, canvissers-and salesmeni™”

(viil) employment agencies; .
» €ix) -+ press, radio and- televisdioun;:
-{x}y - confidential relationships quch as lawyer and client

and doctor and. patient;

but excluding inquiries on matters falling‘w1thin the Terms of Reference-of the
Royal Commission an Intelllgence and Security or matters relating to nationmal
securlty or defence.

IN MAKING ITS INGUIRY AND REPORT the Commission ﬁill:

(a)

(b}

have regard to its function in accerdance “Wwith section 6(1) of the Act
to consider proposals for. uniformity between laws of the Territeries
and laws of the States; and

note the need to strike -a balance between protection of privacy and
the interests of the community in the development of knowledge and
information, and law enforcement.

DATED this ninth day of April 1975.

{8gd) R.J: Ellieott, Q.C.,
- Attorney-General

Correspondence or submissions concerning the above reference should be zddressed
to The Hon. Mr. Justice M.D. Kirby, Chairman, The Law Reform Commission, 7th
Level, 99 Elizabeth Street, Sydney, 2000, N.5.W., Tel. (02) 231- -1733.
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REFERENCE ON DEFAMATION

__ LAW REFORM COMMISSION ACT 1973

REFERENCE OF MATTERS TO THE LAW REFORM COMMISSION

S e, FEe N L et enasangpyen £ mee et tans e

I, ROBERT JAMES ELLICOTT, -Attorney-Ceneral, BAVENG REGARD TO -

(a)

(b)

(e)

the function.of the Law. Reforwm.Comnission, in pursuvance of references
to the Commission-made.by-the Attorney-General,.of reviewing laws to
whlch the Law Reform Comm1551cn -Act: 1973 applles, namely -
1) - laws made by, or by tHe authorlty of he Parliament

~—= - dncluding laws of the Territories so made; and

(it) M?any.other léws,.lncludlﬁg Taws of the Terrltoriea, that -
- the* Parliamen{ haskpower -£0 ameud or repeal;

the provisions of ‘section:7- of the Aet which. provides that, in the
performance of its funétiong’ “the Commission shall review laws to
which the Act applles, and consider proposals, w1th a view to

ensuring -

(i) that\suchllaws_and,pnoyoséls,do,not trespass unduly on
personal rights:.and: liberties--and-do not 'urduly- make the
tights and liberties«of citizens dependent upon administrative

J_rather than %Pd1c1al dec151ons, and
st Rt i g s e “ i AT T

that, as far as_practicable$ﬁsuch laws and proposals are

con51stent w;t” the Artlcles of, ;he Internatlonal Covenant

..on .Civil and Political nghts,

the provisions of the Covenant, in particular -

(1) Article 19 which provides, inter alia, that subject to
_certain restrictions that may be provided by laws, including
restrictions necessary for respect of the rights or reputation
of others, everyone shall have the right to freedom of
expression within the meaning of that term as used in
Article 19; and

(ii) Article 17 which provides, inter alia, that everyone haz the
right to the protectiom of the law against unlawful attacks
ot his honour and reputation;

HEREBY REFER the following matter to the Law Reform Commission, as provided
by the Law Reform Commissiom Act 1973,

TO REVIEW the law of defamation (both.libel and slander} in the Territories
and in relation to other areas of Commonwealth responsibility, inclyding radio
and television,. (but excluding enquiries on matters falling within the
reference made to the Commission on privacy)

AND TO REPORT an desirable changes to the existing law, practice and procedure
relating to defamation and actions for defamation.



- 2 -

-IN MAKING ITS INQUIRY AND REPORT the Commission will -

(a} Thave régard to its function in accordance with section 6(I)
of the Act to consider proposals for uniformity between
laws of the Territories and laws of the States; and

(b) note the need to strike a balance between the r.ght to freedom

of expression and.the right of the person not to be exposed to
unjustifiable attacks on his honour and reputatiom,

]

DATED this twenty-third day of June 1976

(Sgd) R.J. Ellicott, Q.C.,
Attorney-General

Correspondence or submissions concerning the sbove reference should be addressed
to The Secretary, The Law Reform Commission, 7th Level, 99 Elizabeth Street,
Sydney, 2000, N.S5.W,, Tel. (02) 231-1733,
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