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THE HUMAN RIGHTS DEBATE
The human Tights debate is not dead in Australia. It

slumbers, f£itfully.  In other coumtries,; with political and legal systems
similar to our own, the debate is proceeding. How do wé in the-modern '
age, without resort to shibboleths, best protect the human and civil rights
of our citizens? In England, Canada, ﬁew Zeaiaﬁd and elsewhere, this
issue is the focus of publié and learﬁed controversy. In Australia the
issue becomes unnecessarily enmeshed in the toils of partisan pelities.

We have a duty as lawyers and as members of learned society to free this
concern from such unnecessary impedimenta. I pfopose to use this cccasion
to show how important is the issue: I will illustrate its practical
significance by reference to Anstraliaﬁ@legal‘develapments. I will refer
to the course which the debate has taken overgeas. 1 will say sowmething
about what the Australian Law Reform Comnission is doing and can do to

advance the protection of human rights in Australia.

EMBARRASSTING CASES
' We.all know that the law has an unacceptable face. I decline to

define my terms. I simply say that occasions exist when

legal -principle, the application of the common law or statute law, produce
a result which society will say unanimously or with near unanimity, is ‘
vnjust, There ig no point in a lengthy debate about why this should be
so. At the risk of offending the purist, I refuse even to examine the
values that bring us collectively or individudlly to such a conclusion.
The fact remains that ‘the law does onr occaslon work injustices. The Issue
is how, in our legal system, such wrongs, when they emerge, are to be

righted. That we do not ask whether they are to be righted merely underlines




our quest for the perfect, just socilety. We have all seen the law work
injustices. I choose my illustration at. random. Many more will accur

to lawyer and layman alike. I take a case imvolving one aspect of
prisoners’ rights because it was recently called to my attention by a
letter from a prisoner. I have many such letters. They are written-with

anguish and have a quality of reforming zeal that commands attention.

Sidney Golder is one of ‘that small but famous class of
treublesome litigants who have done mu;h to sg#ure_Bpitish liberties.l
But Goider is-the.fifst to bé coﬁétraine&‘go téﬁe his pléa for justice
beyond the Queen's Courts. The result is universally regarded as an
embarrassment to the received doctrine about the standards of British
Justice. It is anvembérrassing cage. Let us hope that it becomes well
known in this country. It will be a tonic to legal self congratulatiorn.

_Golder was a.prisoner serving a long. term.. ﬁe_became involved .
in-a-prison=disturbance;,:A_prispn-pffiéerlagcused him of assaule. Although
no charges wg:e_brouéhg;againstnGq;de;, the. allegation was noted on his
prison record. <Pursuing the rights and.procedures whiéh.exist in England,
Sidney Golder-petitioned:the-Home Secretary. He sought. permission to -
consult a solicitor for the.purpese of instituting:proceedings for libel
agéinﬁt the officer. The Home Secretary declined the petition on the ground
that in his opinion Golder had no.good élaim im law. So far as the
procedures and rights of English law were concerned, CGolder hal exhausted
his avenues of redress. ‘The‘issue was not a theorétical one for Sidney
Golder. The time of his release could beraffected by such a note on his

record.

The European Convention for the Protection of Human Rights and
Fundamental Freedoms 1s one of a number of internatiomal Bills of Rights now
in force. It was fatified.by the United Kingdom and came into operation in
i953; Its purpose was stated in the Preamble to be "to_taka the first steps
in the collective enforcement of certain rights stated in the Universal
Declaration [ef Human Righ;s].2 This Convention was not a continental trick
which slipped through unnoticed whilst positivist English lawyers were )
looking the other way. Churchill, as early as 1948,.in supporting the
movement for European unity through the Council of Europe suggested that "in
the centre of our movement stands the idea of a Charter of Human Rights,

guarded by freedom and sustained by law'.3
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Sidney Golder, although a prisoner, was fired with just this
spirit. -In March 1971 he petititoned the European Commission. He asserted
a violation by the United Kingdom of Article 6{1) which gharantees:

"In the determinatioq of his civil rights and

obligations or of any eriminal charge against him,

everyone is entitled.to a fair and public hearing

within a reasonable time by an independent and

impartial tribumal éstablished by law".

Hé also complained of a breach of Article 8 which guarantees:

"Everyone hasthe:ighfto respect for his private

and family life, his home and correspondence". -

The Commission adwitred the petitlon and referred it to the
European Court of Human Rights.4 The Court, on 21 February.1975, judged
that the United Kingdom government had violated Article 6(1) of the
Cbnven;iﬁn by denying a prisoner the right of access to a court. This was

a decision by a majority of 9 to 3. ‘The Court was unanimous, however, im ruling

‘that a violation of Article 8 was involved *in the refusal to permit

correspondence with a solicitot.  The Court rejected the argument of the
United Kingdom‘ﬁhat the Home Se;retary'srrefusal had not prevented Golder
from having access to a court but merely postponed it whilst he was in
prison. Thé‘strictures of the cOurt; growded in the general rights set
out in the European Convention; caused:justifiabie embarrassment in the
United Kingdom. The sequel is nmot told. ?_cannét'say whether, to this
day, Golder has had the chance to test his %ersioh of that disturbance in
1971 -against  the warder's. [In all probability, in the general embarrassment
that followed his case, a .typical British ﬁompromise was worked out. The
fact remains that there was a tribudal -to which an appeal could be made
te general principles which civilised countries had agfeed should govern

their citizens' rights.

What of Austrélia? Darcy Pugan is.a ptisoneriin a gaol in Maitlapd.
In 1950 he was tried and convicted of a charge of wounding with intent to
murder. He was sentenced to deﬁth although in 1951 that sentence was -
éommutéd to penal servitude for life. He was released oa licence but in
1970 was apgain convicted of assanlt and robbery, He was sentenced to
14 yea;s‘ jmprisonment with hard labour. Each of these-sentencés he is

still serving.



Shortiy after the second. conviction in May:L1971l.~a newspaper -
with wide circulation.in New: South Wales published articles concerning
Dugan which,he. asserted,. defamed him. .-He issued writs out of the Supreme
Court of New South Wales..-.Three yéars.later~he~cqmmenced proceedings
against another.newspaper concerning: .further.material-about him. Defences
were filed which were.based upon -a principle.that a:convicted felon,
still serving the sentence imposed uvpon him,.was precluded by the
common Law from sulng for damages at law. --It was asserted that this
defence had been brought to the-Colony of New. South Wales as part of the
common law' of England.. Although. subgecuently -modified and now abrogated
in England by statute, it was argued that either -Dugan was deprived of

his causes of.action.entirely or-alternatively.until such time as he had

been pardoned-or-served his sentence:..ry,
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-moir The argument-pﬁxthe defendants was sustained by Yeldham J. in
. the Supreme CourtL%-:Afterrtracing-the-his;ory+of-éttainder!ineEngland,‘

corruption of bloodand forfeiture-or escheat bf-land;'ﬁErsbnal‘property

. "In_ the result,Il.have come to- the.conclusion that . -

e ‘the-plain;iﬁf,'having;been ordered to:serve a-.: -’
‘sentence of life imprisonment is, during- the, whole .
of such sentence, tnless he bé& grantéd a pardon,
_incapable of suing in this or any other court.
Although the same result would. follow from the

ancient law as to attainder, with consequent.

corruption of the blood, so far as -an azction for

defamation committed after the date of sentence is

concerned, it is not necessary to rest my decision

upont that basis".6
Accordingly ~ the proéeedipgs were defeated and verdicts for the defendant
were entered in each actiou.- An appeal has been lodged by Dugan to the '
Court of Appegl in New South Wales;: T am informed that .this appeal.will
not be heard wntil 1977. The matter is therefore stiil before that Court.

- You will understand that in dealing_with the,genéral question of

priseners’ rights, as disclosed in Dugan's. case, I must show a certain

circumspection lest, in asserting prisconers' rights, I lose my own.




Assume the Dugan decision to be good law. Can we say that justice is ~wwrmes..

to
done by a principle of law that denies /ertain prisoners at least, full access tc
redress in the Queen's courts? Is there a principle_or a court or tribunal teo

which Dugan or others in his position, 11ke Golder can appeal? Let this be

the law. 'Is it just?

The historical qgigipemof ehe _Dggge.ériﬁciple are carefully traced
Iby'Yeldham J.7 In earlier times, with no orgenised peolice force and limited
means of keeping law and order, it was entirely understandable_that a person
who had suffered judgment of death or outléwry should suffer attainder,i.e. the
extinction of civil rights and capacities. He became eivilifer mortuus because
he was, in truth, all but dead. Tf he escaped; he was a peril tq’qurganised
society. That this is scarcely a principle applicable in ‘a modern state was
recognised by the Forfeiture Act 1870 in England. But this Act was not part
of the law of FEngland on the date when the Colony of New South ﬁales was founded -

Nor was the Act expressed to extend to New South Wales.

Dugan s case ie not an isolated_ene In July 1976 a prisoner wrote

e

to me from the Katingal- Speelal Security Unit in New South Wales. He complained
that ,when in November 1970 he escaped from prlson and was the subject of a wide

pollce seareh,‘he‘was defamed by a Sydney,newspaper. ThlS is what he says:

"I wes'characterised as a 'Crazed Repist', a crime
completely foreign to my nature and this article
caused excessive grief and mental aﬁguisp to my
immediate family ... Although I had to appear on
trial for crimes of a different nature in 1972,
the stigma surrounding the newspaper article
aceuSing me of being e rapist was instrumental in
one of my trials'being aborted.in Jgne 1972 ...
I hasten to add at this point, although I am
charged and convicted for crimes of a seripus
nature and for which I am currently serﬁing a
sentence, at no timejwas I charged with the rape
of which the newspaper has accused me of committing.
In fact, during my eriminal career I have never e
been charged or coevicted of any crime which could
. be classed as a sexual offence".
This prisoner, my correspondent had commenced proceedlngs in defamation.

Be was advised of the Dugan ruling. He asks soclety, through me, this
question:



"What protectlon does the New South Wales law offer
a conv1cted person by denying him the right to
sue for damages or have an actlon determined

under Conmon law7 It would appear that Anatole

. France adequately summed up the situatlon when

.- he stated .'With -equal impartiality, the law forbids -

both rich and poor alike to steal bread and to

 sleep. under bridges'. Although I am-a‘prisonéf,

and in some respects, a second class c1t1zen, .

‘mwould resPectfully draw the Commission s attention

to . the enllghtened views concerning a prisoner's

right to sue for defamation which the Eurcpean Court

of Justice handed down in February 1975". 8

If Golder s case: has not become wldely known in the Australian

legal communlty, 1t s currency 1ndeed w1th1n prlSDnS. Knowledge of Mr.-

Golder's- adventure, and success, drew this conclu51on from an Australian

prisomer:

"[The European Court' s] en11ghteﬁed"‘
view ... is a sad contrast ‘to the existing archamc
defamation laws of this Stateﬁ In ‘a* free and
democratic counéry there must be freedom of the
Press. Howéver, does this ambuﬁt to-a carte
blanche for the pubiicafién of false reports which
could endanger the right of a speedy and fair
trial-for an accused? Dpes it also entall the right
of a newspaper to publish defamatoxy or libellous
articles simply because the person is 'a convicted
felon' and therefore has no right of redress under

existing Law?"®

It may be said that we are becomiﬁg'too‘sensifive to the position

of the enemies of soclety. There are surely many cases where perfectly

law-abiding citizens face the injuétices and delays of our legal system.

Some, even today, mdy assert that a convicted felon has put himself outside

the wall of our society and cannot expect to enjoy the same rights in it as

a law—abiding citizen can. If he turns his back on the peaceful ways of .

e



ié the community, can he really expect to have the advantages of organised
social life? I take the prisoner's complaint about the law (I have wany
- from every other class of citizen) because his jis a voice that is not

often heard. I think therg_would be few in Australian.soclety today who

i would not conclude the anSwef to the prisoner’'s complaint and his rhetrorical

question with a resounding statement that the'only puniéhﬁéﬁt for a convicted felor

should be deprlvatlon of his 1iberty. The notion of a loss or suspension

fll of éivil rights is an archaic one. It offénds not only modern theories

a0 about the pufposes of imprisonment., It offends, I suggest, something more
_fundamertal. But if the law is as stated in Dugan’s case, umtil it is
changed, that is theend of the recad. There:'is no court or tribunal that

L can blunt the edge of this old principle. There- is no weapon in the hands

: of the judiciary to ﬁrevenﬁ injustice. Indeed, the.legal system becomes

55_‘ the ingtrument of iﬁjuétice. -It perpetrates, inrthe name qf the law, a

rule which may offend its iﬁstruments, may be.maniféstly upjust, but 1z the

law of the land. Should dges*and~cqgggi be helpless in such a situvation?

Are we,in the name of 1egal positivism, j to ‘be left bereft of

remed1es when the 1aw makes such»mlstakes#

e | THE INTERNATIONAL COVENANT
f- Let us say it bluntly. Australian lawyers have inherited a

suspicion,bordering on contempt for Bills of Rights and statements of
fundamental principles. The controversyris fiot a n;w one. In modern times,
it can be traced at least to the debates which followed the American
Declaration of Independence advertising those rights of men which Rousseau
had proclaimed in his Contrat Social.lo The.modern sutcessors of Burke

and Paine continue their work. Until lately amongst common.lawyers in

the English tradition, Paine d“fEﬁ”Buppg{&gzs. We all rallied to Burke,
Bentham, Dicey and the other legal positivists.

T, e

This century, and particularly since the last War, has seen

. . . 12
international moves of which the European Convention is but one. The
development of an international definition of rights is one of the major.
streams of international law. Awustralia will not be iumune from its

4 influence.



_Another agreement, of importance beyond the European states
which ‘are parties to the Céavention,is the Interaational Covémnt on
Civil and Pofeeidsl Rightd /T This wds adoped on'16 December 1966.
Australia becamé a signatory on 18 Decémber 1972. The Conenant came into
force, with the dep051t of "sufficient ratlfications, on 23 Mhrch 1976.

It has not yet been ratified by Australia.

S mit e it I S SeLbre EpE et

The vaenent contains provisions designed to ensure fair
eriminal and‘civil proceedings. Article 14(1) is similar in terms to
Article 6(1) of the European “‘Convention whieh was the subgect of the
Golder decision. This 15 what Article 14(1) of the Internatlonal Coverant
provides: ' - T ' e ISR
" Ty the detdfmingtién of any criminal charge
-'against-hiﬁ, ot:of Kis rights andweﬁligétibns.lﬂ'

2 sult of law, evéryane'ehéll'bé‘éﬁiitiea toa

‘fair ‘and public hearing by a com@etent, independent

“and' impartlal tribunal EStabllshed by law“ Lo b
“Hhe principal purpose of the F11E starred Human Rzékts BilZ‘197315

stated ‘in’ the’ Preafible t6 ~ be W Implement the International Covenant

on Civil and Political Rights". It is not my purpbse to deal with the
manner in which the Bill attacked its object. 1 say nothing whatever about
the machinery provisiéné which’ thé' Biil envisaged and which caused much
controversy ‘At the time.16 Clause 6 in terms,gave Parliamentary approval

to the ratification by Australia of the International Covenant.l7 The
Covenant is Schedule I to the Bill. The practice of seeking Parliamentary
approval has doubtless developed because of the distrlbutmon of power withln
Australian mun1c1pal law.18 This is not the DccaSIDn to explere the

scope of the external affairs powers under the Australian Constltut:.on.19
Some, including the Conmonwealth Attorney~General, Mr. Ellicott, have
expressed doubts about the power of the Federal Parligment in Australia to
legislate on the matter for the whole of the country, the States included.zo
Such a question.would never be surely answered until passed upon by the
High Court of Australia. ’ . There are many who sincerely

fear that ratification by the Commonwealth of treaties of this kind could
enable the expansion of the legislative powers of the centre far beyond those
which the Constitution envisaged.2 On the 6thet hand, supporters of the
Bill ask how long Australia, as a npation, with constitutional power to

subscribe to treaties, can hold aloof from the main streamof
international law developments towards s pew world order. Can it be postponed

forever because of our domestic federal arrangements?



Clause 24 of the Bill was in terms substantially identical to
Article 14: '

"In the determination of any eriminal charge against

him, or of his rights and obligations in a suit at

law, everyone shall bé entitled to a fair and public

heéring by a competent, independent and impartial

tribunal established by law'.

. . 22

The Human Rights Bill did not pass the Senate. WNo steps .
inidependent of the Bill were taken t& ratify the International Covenant.
It is not, as such, part of the domestic law of Australia. But do we need
it? Are we gettding on fine without resort to a Bill of Rights, local or
international? - ' .
BILLS OF RIGHTS - S S

The debate concerning Bills of Righ?s'coﬁméﬁgéfthe attention of
many- of the best 1egai scholars in Engiand, Canada and New Zealand. .In
Australia, the debate has too often been pedestrian. - The issues nhappily
becamﬁ'emb;oiled in the partiéan conflicts of the time, We must do whaf we
can to release the debate from this banal level. It raises one of the
bilg issues for . resolution by Australian society and Australian lawyers
in the last quarter of this ;entur}. If it ean proceed with astringent
bi-pértisanship in the United Kingdom, Eaﬁada'hn& New Zealand, why cannot
this be possible here? ‘

The classical rejection of a writtem Bill of Rights was s;ated
in Bentham's confident, unqualified assertion:

"Look to the letter, you find nonsense - look beyond

the letter, you find nothing ... There are no such

things as natural rights - no such things as

natural rights opposed to, in contradistinction to

legal ... Natural riéhts is simple nonsense :

natﬁral and impresériptible rights, rhetoric

nonsense — nonsense upon stilts. But this rhetoric

nonsense-ends in the old strain of mischieyous

w23
nonsense ...
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The traditional Brltlsh view of Billls of Rights has been learned
by succeedlng generations of common 1awyers.24 it is that in England,
the right to individugl llberty 1s-part of the Constitution oecauée it is
secured by the deciSions of the courts . The international movement
for a deflnltlon of fundamental tlghts doubtless “received 1mpetus from
the horroxs that have beeet the’ world this century. “TIa Canada, the
traditional view of Dicey prevailed at Fifst! "But in 1945 members of the
Conservative Party submitted motions to the Parliament favnuring the
adoption of a written Bill of Rights £oi the Dominion. Mr. J.G.
Diefenbaker in 1945 and thereafter regularly proposed a wrltten Bill of
Rights, but without avail In May 194774 Joznt Committee of the Senate and
House of Coumons 1nqu1red into the matter.1 ic adverted to the disputed ';
power of the Dominion Parliament to enact a comprehensmve Blll of nghtS..z;
It conecluded that the attempt would ‘be uuwise .26 In 1950 a special
Senate Comm1ttee 1n Canada recommended that the Canadian Parliament should,
as an- 1nter1n measure, aoopt a Declaration of Human Rights strictly lirmited

to its own 1egielative jurisdiction. Nothing was. done about this untxl

Mr. Diefenbaker becare Erlme Mlnister in 1957 In-l958 he propos%? a

e i O A T .

Federal Blll of nghtsAﬁ It was flnally enacted on 10 August 1960 It is law today

: Pxov1nc1a1 Bills of Rights are now 1n force 1n Saskatchewan,
Alberta and Quebec, having ‘beeri enacted in the last two Prov1nces qu1te
recently. Proposals are now under consideration from the Law Reform
Commissions of British Columbla and Manitoba recommending adoption of Bills
of nghts?8 Views differ, of course, dbout the effectiveness of such
legislation in default of constitutional entrenchment. There is no doubt
that the mere adopticn of a Bill of Rights ooes not provide .a panceeaq.
Indeed, some of the more extravagant criticisms of Bills of Rights
founder upon the inescapdble tendency'to'coneervatism‘and caution
univetsal.among British judges. A real revolution in legal education and
social attitudes of the legal profession would be required before
reliance upon general “righta".could divert judges from the_ordinaty

application of 1egal'principles.2?

This certainli has been the experience
in Canada to date, That pungent critic of law reform and iaw reformers
Professor J.N. Lyon30 receutly concluded, with more than a note of despalr'
"If we cannot escape the . conception of’ Canadlan
Constitutional law that leads Canadian judges
mistakenly to adopt the stance of English judges ...

then the Camadian Bill of Rights may die a quiet
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death for want of a judleiary that is able to

cope with its respensibilities. That would be

unfortunate because judicial development of a

satisfactory human rights jurisprudeﬁce is going

to be equally difficult om whatever authority it

iz based, given the neglect of this area for so

The worst fears of judicial excess have not been borme out by the Canadian
experience. Apart from-its educative value,and its usefulness in extreme
cases of intolerable injustice, the écceptance of standards,'such as the
unentrenched Canadian BZLl of Rights asserts,is sald to be found most
especially on a practical level iIn the guidancé'it‘éives to the public
service and the legislaters.. Section 3 of the Canadian BZil of Rights
requires the Minister of Justice to scrutinise all lepislation submitred
to Parliament and all delegated legislation to ensure that it accords with
the Bill of Rights. This ensures that the principles are continually kept in
mind both by those who propdse and draft iegislétiod'and by those who have
to administer igjsz 1 .do not say:that such principles ére not now before
the mind of those who hold equivalent office in Australia. But practical
experience in Canada has been said to upheld the value of 'a public
‘statement of the standards by which'pfoposed legislation nmust always be
tested. Similar criteria for the common law might equally ensure that in
appropriate cases judgescould avoeid the bbligatiog to be. a mere cypher for
effecting unjust, archaic principles of the common law. . This 15 not a -
North American aberration. This is not a casé of the Canadians infected

by the prepinquity of American'jurisprudenée. It is a debate which has
been rekindled in New Zealand34

"with legal systems, social conditions and community attitudes and traditioms

and the United Kingdom, the two countries

closest to our own. It is not just a matter for scholarly debate,although
it is that too. Things are actually happening. A Bill of Rights
was.given a first reading in the Ho;se of Lords on February 18, 1976.35

The Leader of the Opposition, Mrs. Margaret Thatcher, has suggested.that

Bill of Rights clauses should be Inserted in the devolution Acnswhichxare

to establish the Scottish Aésembly.36 The then Home Secretary, Mr. Jenkins,

in Februafy.1976, discussing these developments, was able to point with pride to
the fact that the issues were not a matter of controversy between the
major‘polipical parties.37 A number of tonsiderations have explained these

developments which amount to nothing less than a revolution in traditional

.....
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English comstitutional thought. Why has it happened? What are the lessons
in it for ws in Austrglia? . ., .. ., -

gty L - - Tl wfattla

Mr. Jenkins ascribes the development to international‘pressures
arising from the European Conventipn.. Mr. Golder's case saw Britain in
an ﬁnaccustomed_-role before an international tribunal. upon a breach of an
Intersational Covemant which it had.. ratified. But there are other cases. 30
Most recently the Irish Government took action_ against the United
Kingdom before the European. Court .znd the Court's. findings of torture.
and 111 treatment.of prisopers and internees excited a great deal of public
and 1ega;‘disquiet.i? the}gccgﬁsioﬁﬁof,the United Kingdom tﬁ the Eufopean.
Communities exposes Britain to yet anothefgiuté:natiénal tribunal.- which
asserts a jurisdiction based on the, Treatyof-Rome- but. supplemented by
umwritten‘Community.;aw_deriving‘frcmftheigeneral,principles'of the member
states. Mr. Jepkins's point is put succinetly by Lord Justice Scarman, a
major advocate of a new Bill of Rights .for the . United Kingdom:.
"By its adherence to 'thesginternational:ipstruments -
the United Kingdom hasfrgcggﬁifeﬁﬁgnd_ga;lared the.. ~

. ;exigténce of fundamental human rights,: bas.recognised . . -

the right of individuals to:have.an effective’ remedy
for.their violation in the courts of .the lsnd,and . .
has accepted the competence of the Commission to -
consider individuals' complaints of vioclatjon; and,

at its diseretion, to refer any such complain£ that it

believes to be well-founded to the Court of Human

Altheough it is true that pressures for an Englishk Bill of Rights have
accelerated as a result of the decisions of the European Court of Human
Rights in Strasbourg and the Communities'own European Court of Justice
at LuXEmbouréAl these developments alone could not explain the vigour éf
‘the debate which is currently alive in Britain. The explanation must be
found in the writings ¢f one or two controversialists, coinciding with
great constitutional developments, !
Sir Leslie Scarman's Hamiyn Lectures, the twenty-sixth in the
series, were delivered in 1974, The author is now a judge of the
Court of Appeal. He was first Chairman of the Law Commission. He speaks
with confidence and conviction of the challenge to the efficiency of

the common law in the modern age. He traces the challenge
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originating in the human rights movement and accession to the Common Market;
he outlines the retreat of the law from control ovér great areas of
administrative decision making; .he scrutinizes the challenge of the emviron-
ment and, taking thé bit between his teeth, examines the dangers for the rule
of law inherent in the power of induvstrial unions and multi-national
corporations.42 Scarman's warning is that the universal common law is in
retreat. Faced with this retreat, human rights are inadequately protected

by the présent legal system. He calls for a"New Dimension” a new
constitutionél settlement inciuding an entrenched Bill of Rights and a
Supreme Court of the United Kingdom with power to invalidate legislation’

that offends such rights. 43

Although we in Australia have become used to judicial review and
_the invalidation of Acts of Parliament, it can be imagined how provecative
is this design to those weaned on Dicey. Scarman is not alone in this,
Thé last Consérvative Lord Chapcelior, Lord Hailsham,is a doughty ally.
Tn his reéent biography, this is what he had to say:

- "What is needed is an ekplanqtién'ﬁf“fights which are

uhiversally acknowledged to exist both in the individual

and the State;and some guidante of what éhesé rights

are-and what is to happen. when ﬁhere 1s a conflict of

interest... '[Pjartiéipation in the machinery of govern—

ment by the individual provides no ansﬁer since his own

will can always be overridden by mb;e powerful or more

numerous neighbours. Majqrié% rule provides no answer
- since majorities cam be and often are wrong..." 43
The opponents have been equally vigorous. Lord Lloyd answered his question
Do we need a Bill of Rights?, with a resounding "mo". The real guestion,
he asserts,is whe in the last resort is to have the final word. Is it
Parlisment or the courts? Sir Leslie Scarman's answer tand Hailsham's)
ig "it is the duty of the courts to protect even against the power of
Parliament". Lord Llovd finds this argument "both inexpedient as well . as

difficult to reconcile with demoecracy". 47

This debate has been further enlivened by two developments which
should be mentioned. The first is the impetus for reconsideration of the
constitutional settlement caused by the moves to devolve certain bowers

presently exercised at Westminster to a Scottish Assembly. The implications
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of this for judicial revien and-for the resolution of disputes concerning the dis
trlbutlorlofpowerlnve not been lost on observers in the United Klnngnﬁs A
new constitution would, of necessity, be a written constltutlon . N ‘

A mechanlsm, probably Judlelal would heve to be found to resolve
disputes as to the d1stribution of powers: dlsputes wlth wnlch we in
Australia are well famlllar. An actlvated judlc1ary, a wrltten constltutlon
and judicial rev1ew present the occasion to face the challenges outlined by

Scarman and hlS supporters.

Perhaps emboldened by the publlc controversy, the courts in England
have shown, even in the past months, a- growing v1gour1n assertlng individual
rights against the Executive. The Court of Appeal in. Cbngreve v Home Office 4°
held that the Home Secretary had o power to revoke. a telev151on Yicence whlch
Voverlapped an existing licence and whlch had been bought before the date fixed
for an increase 1n the 11cence fee. The Home folce had given the plaintiff
the choice between peying the increased fee or having the new 1icence revoked
prematurely.  The, plaintiff refused to pay._ JPhillips J. held against him.
The Court of’ Appeal declared the purported revocation unlawful and of no effect.
The demand for the inereaseﬂ fee and subsequent revocatlon would,_so the
Court held be a misuse of _power, by the Mlnlster and a contraventlon of the
Bill of Rzgkts l689.l 20" They were, sald Lord Dennlng _.an attempt to levy
money for the use of the Crown w1thout the authority of the Parliament.

To Crown Counsel's assert;on_that if the court interfexed in the case "it
would not be long before theAponers of thel&onrt would be called in question”
Lord Denning responded: ' o

"e trust that this was not said serioﬁsly, but only as ’

a piece of advocate's 1ieence".51 7 .
Is it significant that Counsel was required to make a special apology to the
Court and to explain that he was referring to the possibility of Parliament
and not the Executive reviewing the exercise.of such 2 power by the court.
The Home Secretary apologized in the Houee of Commons- He stressed the
independence of the judiciary whilst pointing out that fresh legielation
might be necessary to overcome the difficulties that had .occnredl.s2

: -

Within recent weeks, another case has arisen. Heging v Thoneside
Metropolitan Borough Couneil; Fx parte Secretary of State for Educatzon
and 3¢iencé 53 .has ghown again that the British judiciary is growing less

deferential. In the result, a ministerial decision concerning a number of
. K :
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Thameside Grammar Schools was set aside. Of course, these decisions

with their appeal to individual rights against the Executive have enjoyed
wide publie suppurt.54 But they have also had their opponents, one writer
even suggesting that the Thameside decision “has certainly put paid to any
Bill of Rights being supported by the Labour Party".

THE AUSTRALIAN DEBATE
As the United Kingdom and Canada edge gradually towards

the international movement for court enforced guaranteed civil rights,
what are we in Australia deing to review our situation? We are surely not
entirely immurie to the presswes that have led to these developments else-
where in 1ikelcomﬁunities. Many of the challenges to the rule of law and
to the rélevancé and effectiveness of the lepal system mentioned by Scarman
in his Hamlyn Leetures and moie recently .in his Goodman Lecture‘5§ face us
in Australia. No State of Australia has a Bill of nghts. The Founding
Fathers when they settled the Australian Constitution agreed, by a small
magority, not to include a Bi11 of Rights,, after the Amerlcan model. 37
Such’ "r:ghts“ as were mentioned in the Constitution (section 92 apart) have
received scant attentlon ‘and c1rcumscr1bed interpretatlon. The traditiomal
explanatlon*for thls, in ‘Sit Owen Dixon! s ‘words; 15 as followS'

"Civil liberties depend ‘with us upon nothlng ‘more

obligatory than tradition and upon nothlng more inflexible

than the-?rinciples of iﬁterpretatiﬁn and the duty of

courts to presume in favour of inngcence and- agalnst

the invasion of personal freedom under celour of
authority" 38 .
The doctrine of parliamentary soﬁereignty, even within its federal limits,
dies hard: Important civil liberties have been defended by the High Court
but always by the techniques of "strict and complete 1egalism"59 and often

without the slightest mention of the “civil right” involved.60

The traditional approach has been taken in Australia rhat matters
of this kind are best left to Parliaments; that judges are illequipped to
_deél with such issues; that we would destroy the -standing and impartial
“apolitical reputation of the judiciary if we were to involve them"in such
matters; that in democracy, it is for electea legislators and net judges

to change the law.
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Scarman and others say that thlq theory breaks down under
the pressures of modern 11fe. ‘ Power has moved frOm Parllament to the
Executive and from the Executive, elsewhere.6l Parllament has neither
the time nor the 1nc11natlon nor  (save in exceptlonal clrcumstances)
the power, to rlght the many wrongs that exist in 50c1ety. One can add
to this contention the additional complications in a federal State where
reSpon31b111tles are all too often avoxded by the 51mp1e dev1ce of

LA R R
ascribing the obllgatlon for actlon Lo others.

- T PO

In recent _years, under succe551ve Governments, the Commonwealth

Parllament has been relatlvely actlve in- advanc1ng c1v11 rlghts. The
Admlnxstratlve Appeals Tr1bunal is now in operatl' to hear appeals B
from the dec151ons of admlnlstrators. Where 1t thlnks 535 it is

empowexed to overrule these dec1s1ons and substitute 1t$ own.

P

Thc proposed federal Ombudsman wili have a
function to 1nvest1gate complalnts, detect what mlght broadly be called

s for re edlal action. If }us

form the Prlme MlnlStEI and make

maladmin1Qtrat10n and make recommendat'

Yt

recommendatlo s‘are not aecepted he can

a report to the Parllament.éB‘r The Com nwealth Att rney—General Mr. Ellicott

has also foreshadowed an Admtntstrattve Procedure Ac» to prov1de unlform
procedures before Commonwealth admlnlstratlve trlbunals and to ensure that

the ba31e rules of natural justice are observed _He also foreshadows legis-
lation - to sxmpllfy procedures whereby Xegal proceedlngs can be taken

against Commonwealth public servants.64 ~ These are undoubtedly comprehensive
measures that will help to remedy, without a Bill of Rights, some of the
challenges that the English debate has focused opon. They do not end the

catalogue of legislation on this subject initiated in the Commonwealth

. Parliament. Important legislation has been brought down in respect of
aboriginals. A Raeial Diserimination Act has been passed with machinery
for enforcement. Specific iegislation has been designed to meet specific
problems.

THE LAW REFORM COMMISSION AND CIVIL RIGHTS

The Australlan Law Reform Commission has a Spec1al place in this

design. It was establlshed follow1ng the Law Reform Commission Act 1873 85

arnd in Parliament it had bipartisan support. This was reflected in a number
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of significant amendments moved by the then shadow Attorney-General,

Senator Greenwood, .. and accepted by Senator Murphy,then Attorney-

General.

One of those amendments is particularly relevant in the

present context. It is now section 7 of the Act:

"7. In the performance of its funetion, the
Commlsslon shall review laws to which this Act
applles and consider proposals, with a view to
ensuring -

(a) that such laws and propoéale do not trespass
unduly on personal rights and 1iterties and
do not unduly make the rights and llberties
of citlzens dependent upon adminlstratlve
rather than judlClal dec151ons' and

(b)- that, as far as practlcable,_such laws and
.prepoeals arE'censietent with: the Articles

of the International Covenant on CiV1l and

Polltlcal nghts. _#N

So far as I am aware thlS is the only reference 1n an Australlan statute to

the
the
its
and

‘the

Internatmonﬂl Covenant. It 1mposes a novel spec1a1 statutory duty on
Law Reform Comm1351on. 1 paea over‘the tetms of section 7(a). It has
origins in the pfiﬁciples adepted by the Australian Senate Repulatious
Ordinances Committee..66 Explaining the incorporétion of reference to

International Covenant, Senator Greenwood: said this:

"I think that there is some novelty in the provision
relating te the articles of the‘International Covenant
on Civil and Political Rights. Its use as a stand-
peint from ‘which all legislation which is being reviewed
could be tested in otder to ascertain whether it accords

with those principles is also a desirable funetion of

. the Commission to have in mind. I think that the

projected Human Rights Bill which has yet to come up

for debate in this Senate seeks to incorporate those

- articles as part of the substantive law of the Common-

wealth. I am sure that the Artorney-General is
already aware of the many comments which are being

made as to the problems this Bill wiil create. That
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is a matter for ‘subséguent debate"aid subsequent decision.

But at least in the: work which this Commission undertakes" -

it can certainly petform a useful function by having regard

to the general standards and principles which are contained

in the International Covenant on Civil and Political Rights,

and I think that'this is of benefit:''I'catnot :see disadvantage

in it beiné part of the obligation of the Commission to act

in that way."67 '

. Senator Murphy embraced the amendment 'as 2 ‘very welcome one™ and thanked
Senator Greenwood for the suggastion:i =~ It'becamé“éectionf7 of the Act.
It may in time become & provision of considerable importance.

A number of impotfhdffqhésﬁions raising eivil rights have already
been referred to the Commission.: *  The Commission's first two reports on
Complaints Against Pbliéeﬁsaﬁd"Crimin&Z“Inveétﬁgqtiogg'ihvolved inevitably
striking 'a balance between ‘the ?rotectiﬁn?nf“humpn rights“and civil lﬁberties
on the one.hand and tHé'commhnifY}éiheed’fqé praﬁﬁiﬁél-aﬁd efféctiﬁe lav
by the AttofﬁEy-General;‘Sﬁécifid attention was drawn to this need and to
Mthe commitment of the Australian Gévermmeat to briﬂg'Auétralian-law and
pfactice into conformify with the staudards laid”duwﬁ in the Intermational
Covenant on Civil and Political Rights". The Covenant was therefore before
us, not only in our statute but in the rq;erencg which initiated cur work on
the project.70 In fulfilment of the Peference,the Reports proposed the
introduction of independent elements in the feceipt, investigation and
determination of complaints againét police. The (riminal Investigation Report
reflects in many places the scheme, content and even language of the
International Covenant.7l New procedures are propesed for custodial
invaétigation by pDIice.72 Special provisioﬁs are suggested for disadvantaged
members of the community: abériginals, those nmot fluent in English and
Childpen.73 Fair procedures for taking confessions, holding identification
parades, the granting of bail and the conduct of searches are laid oﬁt.74

The requirement, parallel to Article 10 of the Covenant is reflectéd in
Clause 28.of the draft léegislation attached to the Teport. Clause 2§(l)
proposes that a person shall, while under restraint, be treated with humanity
and with respecf for human dignity, These Raports are still under the

consideration of the Government.



aupaprrer e e

- 19 -

The references received in 1976 include these on Privacy and Defamation
law reform. The Reference on Privacy recites section 7 of thé Act.and calls
particular attention to Article 17 of the Covenant with its provision, inter alia, ’
that "no one shall be subjected to arbitrary or unlawful interference with his
privaﬁy".Te Likewise, the Reference on Defhmation calls to particular attention
Article 19 of the Covenant which asserts the right of everyone to have freedom of
expression subject to restrictions prévided by law including”those necessary for
respect of the rights or reputation of others", Article 17 is also referrgd to
with.its provision that "evéryone has the right to the protection of the law

against [unlawful Jattacks on his honour and reputation“.77

In the area'of privacy, there”is'noAdoubt that the common law has proved
relatively barren and statutbry protection is at best piecemeal and inadequate.78
in respect of defamation many other Prﬁblems exist which‘need_nbt be recounted hert
A Réferencé oﬁ.the Bankruptey Act in its application to small or consumer debtor:
on the other hand, does.not draw specific attention to the Covemant. But the
Covenant is mot for that reason irrelevant to the Beference. Bankruptcy typically
involves - deprivation of propert& and occasionally. jinvelves loss of liberty, just
as State debt enforcement syétems may involve either. In examining laws which
deal with insolvency, the Commission'muSt'behrlin mind both Article 14, to which
T have already refgrfed, and Article 11 .of .the Covenant, which statest

"No one shall be imprisoned merely on the ground of inéﬁility

to fulfil a contractual obligation'.

Recent American decisions amply attest to the relevance of fundamental freedoms

in a proper assessment of creditors remedies and debt enforcément systems. Like
observations could also be made on the Commission's other References on Human

Tissue Transplantsand Insurance Law.

What is to be noted is the mechanism adopted to add flesh to the human
rights asserted in the International Covenant. The vehicle used is the Law Reform
Commission. Its'role, bearing in mind the Covenant and the specific areas under
reference, is to give content to the declaration of general rights and provide
machinery through legislation and otherwise for their protection and advancement.
The Commission will ventilate its tentative views in the bommunity. It will seek
‘to énlist expert and community opiniﬁn by the method of workiﬁg papers. But it wil
also aim to enlist a more active participation by use of public siftings, public

exposure ¢f its ideas in the media and consultations im all parts of Australia.

The Commission has no general warrant to reform even that attentuated
part of Australian law whicﬁ is within the power of the Commonwealth Parliament.
It acts only on references received from the Commonwealth Attormey-General. 1 hav
said that an important function of the Canadian Bill of Rights is the role
it assigns by statute to the Canadian Minister of Justice to scrutinize legislatio

to ensure its compliance with the principles contained in the Bill. The obligation
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imposed upon thé‘Iéﬁ‘Refﬁrm'Cﬁbmigéion”by Senator Greenwood's amendment is not at
large. It is limited to the performance by the Commicsion of Ite finctions”. Thes
functions are td‘feﬁiew'iawg'éda“bfﬁéééals in pdrsﬁéﬁ&érof‘rgfe}éﬁéés to the Com-
mission made by the Attorney-General®. Clearly,therefore, a'reférence is necessary
before the Commission cdn pursue any given coursée of -emguiry. This does not
necessarily mean that the réferencé must be highly spécific in focus. ' It

would seem quite ‘possible’td mé for''the’ Commonwealth Attoriiéy-General to give

‘the Commission a gendral reference’ to "review laws to which the Act applies".

Such a reference might-require the Commission to repert either at‘fegulaf

intervals or as -frequently as-infringements were found. against’ the criteria

set out-in the Anternation- Covenant . -

. ..The Reference now given to the Commission on Priuvgey requires: it
in terms to scrutinize the laws of the  Commonwealth Patliament=o£‘of the
Territories and to, identify -any that give rise to or permit undue intrusions
inté or intetferences-with:privacymsp This is a wide mandate but one worthy

of a national law commission. .

. Without. incerpozating the .loternational -
Covenant- on. Civid..and Poli&iéairkightSuintOJdomestichustraiian:law ar this.
stage, would it not be. possible for a_fefergncFito behgivenito_the:Law'Reform
Commission'whichp;equired it-to congider -Commonwealth legislation against the
general principle§ which the internationdl community has adopted for civil
and political rights?. - The notion of giving an executive agency-a watchdog
role over legislativé activity is by no means wnique, especizlly in this area.
The value of independent scrutiny, separatesfrom the executive government does

not require elaboration.al'

RIGHTING WRONGS
" The move for a new Bill of Rights in the United Kingdom has

received impetus substantially because of the conclusion of mahy that the-
piecemeal approach nowwfavoﬁred in Australia is inadequate.Parliament it is said,]
just net capable of dealiﬁg with all of the wrongs of society. It must arm

the judigiéry with new weapons to enable judges,to do so in appropriate cases.

Mr. Golder shoﬁld havé his remedy in tﬁe United_Kingddm. The Queen's courts
should fulfil their traditional role; adapting.to the challenges and needs of

modern times. 82

What ‘happens to the complaint of a prisoner like Sidney Golder or

my Australian correspondent? He may complain to Parliament. But Parliament
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has many problems to solve. The comblaint is a special one. In any case,
it is a State matter, He is a member of a small, unrepresentative and
probably unpopular group. He in all probability cannot exercise a right to
vote., He enjoys little power as a lobby. A resolutiom of two way be
passed by those concerned with civil liberties or by‘a group of sensitive
lawyers. Under our system, the realistic chances of anything much being

done to right his wrong are relatively small.

The Law Reform Commission now has a Referencé on Defamulion. 1t
requires us to review, in the Commonwealth's domain, the law of defamation
and report on desirzble changes to the‘existing law,practice and procedure.
There is, of course, no power to deal with the law of the State of New South
Wales or the rights of a prisoner such as this. We may,.within our Reference,
be able to deal with the gemeral issue and clarify the law for the Territories.
If a uniform law could be achieved perhaps this apparent injdétice could be

remedied for thé future. There are so many "ifs" and "buts'.

Foremost of thesé is the atceptance by parliament or parliaments of
the proposals for'law reform, The record fof'pariiamenféry implementation of 84
law reform proposals in Australia is no better and no worse than that elsewhere.
The merits of parliamentary supremacy cam only be seriously advanced where the
parliamentary processing of reform proposals is a ;eality; not just a myth.

The ultimate rationale advanced by Sir Leslie S¢arman for his call for a Bill
3

of Rights is put .this way: )
"The real contribution of the legalAprnEesé is to ensure
that disputes will be handled in a low-key way, that their
resolution will be a routine business, that controversy
will be kept within limits and handled without passion".85
We cannot solve all of the problems of society through Parliament, through
a Law Reform Commissjion, fhrough specific legislation or through a2 new Bill
of Riphts. Certainly, the Law Reform Commission offers a potentially valuable
new mechanism to assist Parliaments to reform, modernize and simplify the law.
A general reference, suggested by section 7 of the Commenwealth statute, might
be a new means to enliven parliamentary awareness of the international movement
for eivil rights. It might heighten sensitivity to impairment of rights in

parliament, within the bureaucracy and in the community generally.
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Especially in a federation, this leaves significant areas of the
law where injustice can persist. Can new means be found to promote
parliamentary reform of the law and to facilitate the implementatioh of law
reform proposals and the expansion. of thé work of law reform? Unless they
can, I predict that the civil rights debate will be rekindled in this country.
A system of law may perpetu&te uncorrected injustice. It may do so by passing
the constitutional buck, p;ocrastinating-on.law ;efnrm proposalé or turning z blind
eye to the injustices of minorities who have no immediate 1everage.l If .
this happens in Australia, the démand of. the .people, even those appreciative
of all the risks, will be that judges should be armed to do justice with the .
same vigour as their forebears did in earlier times. " If this means arming.
them with new weapons), then a new Bill of Rights way be required and a new

breed of lawyers found With1a'pdssioﬁ'to reform the law and right its wrongs.

4
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pp.227-32. : A ‘ o .

Sir. Owen Dixon Jestmg Pilate GJ’!d ‘other Papers and Addresses, ‘Sydneyy
1965,p.153. :

(1951-52) 85 C.L.R. at'p.xiv.
McWhinney, pp.81—95. g
Scarman, Goodman Lecture p. 9.

Administrative Appeals Tribunal Aet 1975 ((’th)

]
ey

Ombudsman Bill 1976 (Cth)

R.J. Ellicott,. cp ot n. 20 P 6 e e Lo '

Act No.22I of 1973, assented to 20 December 1973 pxoclaimed td
commence 31 December 1974. y o T !
Sen. I;J Greenwood; ©.C., C'ommanmaealth Parlmmt,ntaru Dubateq {The
Senate), 6 December 1973 B- -2603.

Loe.. i, ..~

4.L.R.C. 1, Canberra, 1975. o :
AL, R C .7. Canberra, 1975.

The Terms of Reference are set out on p.v of A.L.R. .1 and p.ix of

A.L.R.C. 2. :

Criminal In'vestiggtion, A.L.R.C. _2-, f;p.-frg, Claus.el 28(1) of the draft Bill.
Ibid. Ch.4.

Ibid, Ch.9.

Ibid, Ch.5. ;

Ibid, pp.59,177 I

Reference to the Law Reform Commission on Privaey by the Hon-R.J. ElllCott
Q C., M.P., Attorney-General, 9 April 1976.

Reference to the Law Reform Commission on Defamation by the Hon. R.J:
Ellicott, Q.C., M.P., Attorney-General, 23 June 1976.

As to the common law see Vietoria Park Racing and Recreation Grownds
Co. Limited v. Taylor (1937) 58 C.L.R. 479.

Law Reform Commission Aet, 1973, s.6(1).

Reference on Privacy, ‘par¥as (1) and {2)(a).
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83.
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Apart from the Canadian example mentioned, there are many such bodies.
The Conseill Constitutionnel in France and the United States Civil
Rights Commission do like work of "executive review".

T. Harper,"'Unpredictable Watchdog" (1976) 126 New L.J. 327.
R.E. McGarvie, Civil Liberties arnd Law Reform, mimeo, 1969 p.3.
The Law Reform Commission (Cth), Annuai Report 1876, A.L.R.C.5, para 17

Scarman, Goodman Lecture, p.20.

Editor's note: On 26 December 1976, following this Lecture, the
Commonwealth Attorney-General, the Hon. R.J. Ellicott, Q.C., anmounced
that the Commonwealth Government had decided to establish a Human
Rights Commission. One function of the Commission would be to examine
Commonwealth, State and Territory laws and practices and advise on

their consistency with the International Covenant on Civil and
Political Rights. ’
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