AUSTRALTAN LAW .JOURNAL

SEPTEMBER 197¢€

LAW REFORM, WHY?

Hon Justice MD Kirby

September 1976




LA REFORM, WHY?

The Hon. Mr. Justice M.D, Kirby
Chairman of the Law Reform Copmission

"What is the argument on the other side? Only this, that
no case has been found Iin which it has been done before.
That argument does not appeal to me in the least, If we
never do anything which has notkbEen done before, we shall
never get anywhere. The law will stand still whilst the
rest of the world goes on; and that will be bad for both'.
Packer v. Packer [1954] p.15 at 22,
Denning L.J. '

INTRODUCTION _

We 1live In a mew age of reform. HNot a .year gees by in any jurisdictios
in Australia, but subsfantial, innovative legal reforms become part of the la
that governs us. Parliaments and the Departments of State produce a great
deal of legislation, some if it effecting reforms in ocur society.l Royal
Commissions, Inquiries and consultative bodies proliferate. Major reforms
sometimes follow their reports.2 I do not deceive myself that bodies like
the Law Reform Commission enjoy the major responsibility for effecting reform:
of the 1aw.3 They nevertheless have an important role that must be seen in
the context of changes originating from very many sources. Viewed in this
light, it is apt to ask "Why all this talk about reform?”, "Why has the
pace so increased?","What is so wromg with the law, that we never get a day's
peace from those troublesome people in soclety that seek its changeg", "What
criteria should we adopt to change particular laws?", "Are we in danger of
changing so much, that the stable elements in our society are under threat?"
I am often asked these questions by anxious citizens, dazzled and not a 1ittle
disturbed by what they see as the forces of Instability and uncomfortable

change. The time has come to suggest a few answers.



No apeology is sought or offered for the establishment of law reform
cammissions. The question I confront is not "Law Reform Commissions, Why?"
but "Law Reform, Why?" The Prime Minister, speaking.in Melbdurne in April
1976, gave an answer to this questica that most Australians would regard as
acceptable:

"There are many aspects oévAustralia's institutions where

reform is needed. Reform is needed wherever our democratic

institutions work less well than they might. Reform is

needed wherever. the opération of the-law_shows itself to be

unjust or undesirable in its consequences. Reform is needed

wherever our institutiong fail to enhance the fregdom and
self-respect of the individual ..."a ) )
After tracing the political traditions, genefally of a non-partisan kind, whic
secured the end of transportatiom, the éstéblishment Df'responsible,
representative Government, the secret ballot, the Factories ActSand the concep
of a fair wage and the arbitration system, Mr. Fraser took this stand:

"These moves show that Aus;;alig hgs always been a country

vhere constructive reform haé beeﬁ weléomed and encouraged.

Achieviﬁg a better life for all Australians through -

progressive reform will be a continuing concern of the

Goverpment. The debate in Australian politics has never

been over whether reform 1s desirable. " Australilans,

whatever their politics, are too puch realists to believe

that no further improvement is po;sible and too much

idealists to refuse to take action where it is needed. The

detate has rather been about the kinds of reforms and the

methods of reform that are desirable."5
Armed with this Prime-Ministerial authority I could pose the gquestion "Law
Reform - Why Not?' T will not do so. Instead, I intend to explore some of
the reasons why, entirely above party politiés, we should have come in this
country to the view that further improvement is always possible in the law.

I will then examine the criteria by which change and the pace of change are
to be decided.

WHAT IS LAW REFORM?

"Reform" does not mean simply "change". "Reforn" 1s change "for the

better“.6 Indeed, it 1s preclsely because it involves change for the better
that law reform is a controversial business. ihe fact is that different peopl

will have different ideas about what is "petter". Rare indeed will be the



reform of the law that can secure universal approval. That recent major
Commonwealth immovaticn, the Family Law Act, 1975, gained the support, I would
‘judge, of a great section of the Australian community. But the support was

not universal. Opposition ranged from those who saw.it as an attack upon

the sanctity of marriage, to those who condemned it as impesing already
cutmoded rules upon "liberated" relationships. The reform of Rape procedures,
a matter under scrutiny in all States, is another case In point. All of us
would wish torelieve the victim of rape from harassment that turns the criminal
trial of the accused into an ingquisition of the sexual life of the prosecutrix.
But how do we do this, without abandening the time-honoured protections which
British societies have afforded in criminal trials? The accused alse has
rights. Some balance must be struck which shows greater respect for the victim,
.accords more clesely with our modern copinions about private morality7 but does
not debar the court and the jury from scrutiny of facts that may be relevant

to the issue of consent.8

But law reform is not only the impéovementrof'the law. Hopefully all
law amendmenfs,“whether in legislation or decisions of higher courts, quasi 4
legislation or admiﬁistrative orders involve Improvement of some kind. As
we have come to understand "law reform™ in the context of modern government in
Australia, it means something more than just functional change.g It should
involve rethinking the concepts of law to see whether those concepts fit
modern circumstances. One rather angry Cénédian‘professor (I should admit that
he iz 2 disillusioned ex law reformer)-wrote a challenging article which he
called "Law Reform Needs Eefoﬂw".lo In it he attacked the "boom industry"
approach to law reform. The concept of an academic production line which
delivers large numbers of reperts as the only contribution to law reform, he
found quite unsuitable for the modern age. He suggested that law reform was
the process of identifying and clarifying the standards of the legal order
governing saclety. Onace those standards were identified, the task of law
reform (whether by government, special inquiries or law reform comissions) was

to find ways of achieving those standards.ll

I think the fact has to be faced, even in our Antipodean remoteness,
that we are witnessing today major changes in society that for good or ill
involve radical changes, in texis of their traditional roles, in all the major
institutions of society. These include the Church, the family, the Govermment,

our educational system and the law. Values and truths accepted previously, no



longer command unquestioning support. Traditionally, the law tends to

address the audience of society in terms of absolutes. Whether in the form
of legislation or court declsions, laws express values and interests which

do not conveniently stand stiil.__Paul Tillich, one of the great theologians
of this Century, .saw laws as "therattempt to impese what belonged to a special
time, to all times". There is a germ of ‘truth in this, And it is because
values change, attltudes vary, and interests and power relations in society
alter, that what is suitable for one time may become perfectly unsuitable

for another. ..

There are countervailing“danger$ in.;he resolupion of this tension. . The
first is to resist phapge_entirely, grounding the authority of the law in'
abso;3§§§_whigh_cggnxgrély,_if‘gve;,;pe fouqd.__$hg;;modg;ﬁ‘hechnqlogy.accentuates
the thallenge. to:tﬁe relevance, justice and‘acceptability of 0id laws.

Professor Weeramantry of Monash Law School puts it well in his excellent new

book “The Lew in Crisis”: ’

Ve -

. "Having régard. to éll fhéée‘pfeséntlahd'pbssible‘imﬁécts'
;ﬁ@-o£~science upon .the - law, 1t is not: surprlslng that sclence . .
is regarded by many as the major. source of 1aw reform in
history ... It is said of Justice Frankfurter that when :
he was a 1aw‘teacher he once asked his students - who
was the preatest law reformer of the eighteénth and
nineteenth centuries? The class respbnded with various
answers such as Bentham and Eansfiéld. They were all wrong,
said the eminent iecturer, and his .. answer was James
Watt - fhe inventor of the steam engiﬁe".lz
But whilst the law must keep -pace with developments in all spheres of life,
indigestibie chéngé is as foolish as rigid adherence fo outmoded abéolutesf
One of the members of ‘the Canadian Law Reform Commission Qho recentiy retirad,
was not a lawyer at all. He was a sociologist, Professor J.W. Mohr. His
oﬁservationg may therefore have a.special usefulness:
"We believe ;.; that reform and change are good things. . Has
anybady ever. heard of a law restoration commission? And yet
the law is a very old house and ecrumbling a2s it may be, it has
.gome. interesxing ‘Tooms, decorations and koick-knacks ...";3
Professor Mohr found the words reform and .''change' attractive because of
their inherent call for activxty and the-production of new things. But his

caution about change for the sake of qhaﬂge is not without articulate

supporters.



Lord Maneroft came out to Australia earlier this year to make a speech
which he titled "Stop the Clock : We've Made Too lMuch Pragress",lﬁ He asked
a guestion which every law refermer must ultiﬁately face up to:

MBut why is the law so unpopular? - And why are lawyers

equally vnpopular until, of course, they become judges when

they are.naturally sacrosanct. [ believe the reason may be

‘thfs :.the operation of mostWestern legal systems is slow

_and susceptible to :the most shameless delaying tactics.which '

-frequently deter decent people from seeking their rights ...

Resort to the courts is a.costly- lottery providing intellectual

stimulus and enjoyment. to practitioners but leaving. the

unfortunate . litigant .feeling as if he has been, trapped in an
uncontrollable machine-..."1‘5
The conclusion Loxrd Mancroft urged upon ué,was as follows:
"...the world dve:, men aznd women of géodwill - are beginﬁing to
discover that there are plenty of things that can be done and

they are begimming to push. the clock gently back .in the name

of p.rpgresz,s,i'.-.},_é., .

This then, is the tension which ewvery law reformer must resolve. It is
the tension between stability anq adﬁhority, on the one hand, and change and
progress on the other. The preface to the 1789 eédition of the Admeriean Book
of' Common Prayer suggested the approach thqg institutional law reform, however
originating, might follow: A

"Seeking to keep the happy mean between too much stiffness in

refusing and too much easiness in admitting variations in

things, once advisedly established".l7
Stated in such a way, few could differ with that proposition. Laws wﬁich
govern the }elationships between éitizens,in_society and proffer guidance for
.those who have to resclve social tensidons, ifnevitably need modernisétiqn,
simplification and reconsideration from time to time.. Some changes can'be
effected by the judges. As Mr. Elllcott recently said, the initial dynamic
of the common law, ,in its formative stages, embodied the true spirit,qf law
reform - law and lawyers responding to new situations demanding just solutions.1I
Although a number of important and recent innovative reforms have come froﬁ
the pens of ocur judges, there are severe limitations upon what they can do; The
role of judge-made law has undqubtedly declined significantly in this Century.19
Legislation increasingly controls the leeways fbr choice open to jﬁdges.2 This

movement (involving parliamentary control of law reform) 1s unlikely to be




reversed.. - But parliaments, in practical terms,’ have no- great interest in
large- areas of the.law where there are no votes to be had,.complex and
technical issues to be resolved and intractable problems to be solved. This
"1s a reason for the establishment of law reform bodies. They can assist
parliaménts to renew.-and renovate the .law. Most;ofrthem are. established by
Act of Parliament.-:'Many of them have like“statutory'objeéts;* The statutory
objects-of the Australlan Law Refoiin Commission: articulate thHe Parliament's
answer- to tonight's- question*g~--TheY ‘includes - dn- the Commonwealth‘s sphere,
the fdllowing purpeses:s T ac et

~"6(1)- The-functions-of the Commission a¥e; in pursuance of

~references to‘the~CommisBidn"ﬁade=byﬁthefAttorﬁéy—Cenerél,

- whether at..the .suggestion.of: the Commlssion-or otherwise -~

- {a) to review laws to which this Act applies with a view

—n-+=~ﬁnrft0'theuéysteﬁaticheﬁeldpmenttaﬁd4reform%cf'the'law,
including,"i’n"parti‘ct":‘lar:-'— ‘~“ sl e

cewis (d) 0 the modernizatien ¢f the law by bringing it

"int0$accord+withfcurréntxcoﬂditions§¢»:¢@‘h-
the.élimination of defects in, the. law;t”n.

the 91mplification of the 1aw- and

the adoption of new or:more effective methods
fotr the administration of the law and the
diépenéatién of justice;
(b) to consider.prop.osals for. the .making of laws to which this
Act applies; }
(¢) to consider proposals reiéting to -
fi) the consolidation of laws to which this Act
applies; or
(ii) the repeal of laws to which this Act applies that
are obsolete or unnecessary; and
{d} to. comsider p:oposéls for uniformity between laws of the
: Tetritories and laws of the States,
and to make reports to the Attorney-Geneval arising out of any such
review or consideration and, in such reports, to make such

- recommendations as the Commlssion thinks-fit."



The simple answer to the question "Law Réform, Why?" is therefore
thiz : Living together in an organised society, we need laws -and authority
to make sure disputes and tensions can be resolved., The dynamic nature
of society inevitably produces changes which reqﬁire laws.to change. But’
of their natiure, laws tend ‘to be expressed in,absolutes.22 They are often
difficult to changeu What judges can do or should do, beisdg unelected and
not necessarily representative individuals, are limited. What pariiaments,
of their own motion, will do is 2qually limited by the pressures of other
wotk and the realities of parliamentary -democracy. That is why pafliaments,
in a self-preservaticon instinct, 1f you iike; have created law reform bodies.

‘In the nature of things, they will often work outside-thg‘great political
and social issues, - This need not necessarily be so.  Increasingly law
reform bodies -are ﬁeing*encrusted with 'social -issues of* the greatest
relevance. The New South Wales Law Réform Conmission has- embarked upon a
major inquiry into thE'legal—profession:~-The-natioﬁai‘bommissipn has secured
from successive Govermments, -References whiéh require'fepbrts upon issﬁes
intimately tied up with the-nature "of -our soclety in the last quarter of
the 20th century:énd*ﬁéybndéh*inrefervpa%ticularly:po=the.reference given
by the Commonwealth Government for new.laws.for the protection of Privacy
in Australia, the reference which regulres us to seek a modern, national
approach to -Defamation in this country:and the reference on Human Tissue
Transplants and so om. '

LAW REFORM AND FUNDAMENTAL VALUES "

The tradition of the common'law and of common lawyers.is to steer
clear of debates about fundamental values. Law reform, whether by governments
or law reform bodies suéh as my Commigsion, has scarcely ever faced up to
and debatad.ﬁhét the fundamental values -are, that the whole exercise is aziming
te achieve. Perhaps it Is the British sense of the pragmatic that leads us
to aveid such philosophical debates. It may be the conclusion that the
articulation of all reasons which motivate an Act, a judgment or a law
reform report would require the author to indulge in the expression of an
infinite number of reasons. Some will say that in the modern pace of today's
world we simply cannot afford such acadeﬁic luxuries. But I have syggested
that -law reform is not just change in the law, but éhaﬁge for the better. I
have suggested‘tﬁat, certainly in law reform commissions, it should imvolwve
something more than pragmatic, fuhctional change. That may be the proper,
necessary role of Government. Law reform, through a law reform body, set up

with objects such as I have mentioned, should set its sights somewhat higher.



... ..In a previous age, and even today in other countries, it is -
enough tha;hgupyofi;y digﬁotos.pﬁthaqwgnd changes in the law, In our

' country, ;hatlwiil_po‘loqgep.qo._ The striking experience of this Century
has been_the faot that the.greétest'otrooities h;vé been ﬁade poosible by

value-free science carrded out under the mantle of value_free law.;";nr

such an age, what are the values which 1 wﬁrefo:mgxg 1_useg as their.

touchstones? Should theyaéndeayou:_toggxpress theam?

Thls is not the occasion for an exploratlon of‘the values whlch
. guide, Australian Law.. reformers. Professor Sawer suggested that. the
fundamental values which law reform commlssions seek, 1n practice are
uIntelligibiliqy, Ao, clarigy and simplicigy, Theﬁsav1ng of costs, An time
and money; Securing apprepriateness. of. the law to contemporary needs-

Securing compatmblllty,of the - law, Wlth contemporary society S moral v1ews

: B9
the most ratlonal allocatlon of Tesources, in a harmonlous soclety or

some other value, we are clogn‘on opgﬁth}ngtw_Ihg‘vaLups which we promote

in our-recommondations canhot oe ade&oéﬁely-discovered by ioolated ﬁedi&ation
and introspection. Comfortable though the belief may be, lawyers do not

_ have a special claim on omiscience., Wh%;eve; may_bé possible in law reform
bodies that secure only References which ore'of z highly technical, specialised
kind, none of the References so far recelved by my Commission fits nicely into
this class, All of them involvo social_valugs aod.sooial judgments. If we
are to aid the Parliament adequatély_and propose laws which, in the language
of our statotory cbjects, reform, modernise and simplify éherlegal system,

we must do so in the closest possihle consultation with the Australian
community. That is why the Commission has sought from its earliest days to
procure the input of ideas.and suggescioné for law reform from the national
audlence. We may be subject to the criticism that we do not express ouz
”ultimate",."fundamental" values.. We may be taken to task b} academics

for cutring those awkward corners which explore the "nature of happiﬁess"

and the content of justice.z? But we are conscious of the fact that the
propér task of 1aw reform is not mere ohange. It is not even simply change
for the better. It is° not only functiomal change that grapples with a ‘
particular, neat lawyer's category that is contained within a Reference. All

laws express values. We seek to procure those values from society. We




must set ourselves the obligation, in every case, of testing our appreciation
.2

of those values against society, before reporting them to the Parliament.

This is the way we have gone about things in the past. It is the way we

will approach the discharge of our statutory function in the future.

LAW REFORM TN PRACTICE

References to the Law Reform Commission

I have sai& that I will illustrate the rationale for law reform by
reference to the programme of the Commigsion. : ihe Commission has already -
repotted on References concerned with Complaints Against Police, Criminal
Tnvestigation and Aleohel, Drugs & Driving fi.e. the use of breathalyzers and
other imstruments to-conprolrthe dangerous mixture ‘of intoxication and

9 The References on the Commission's current programme require 1t

driving);z
to report upohia number of subjects: ]
& Whether the. present Bankruptey Act is adequate to cope
with coﬁsumér-and‘otherﬂsmailwdebtors.*< e
*'Wgethei adequate laws exist to protect privacy in
Australia. ) '
% Whether the law of defamatioé needs review and, if so,
whether proposals should be made to bring State and
Territory laws in Austraiia into ﬁniformity‘ .
* Whether new laws should be madé.fdi facilitating the
donation of humdn tissues and organs, to accord with
advances in medical and surgical technology.
Other References are currently urnder discussion. The Commission:is fast
acquiring a substantial, varied, programme. There are now four full-time
Commissionetrs, five part-time Commissionérs'from geveral States, and a staff
of 19. The achievements that can be made are necessarily related to the

resources that can be devoted to law reform and renewal.

Iﬁ the 14-law reform agencies in Australasia, there is a great
variety of work being performed upon defects in the law. The programme given
to my Commission in little move ‘than a yvear illustrates adequately the
rationale of law reform. Bﬁt the full picture will omly be secured by
considering the great number of reports and proposals émanating from law
ref#rm bodies, government departments, special inquiries and Parliamentary
committees. ' ’
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Reasons for Law Reform™ ™

" In some casés,’ 1aw "reéform' 1§ neéded because the law prévides mo

remedies to right plain wrengs or provides remedies that are inadequate to

do the job effectively.' No better illustration of this could be given than
the Privaey Reference. The common law of Australia, unlike its counterpart
in the United States, nevet developed a general remedy, enforceable in the
courts, to protect unreasonable 1ntrusions into privacy. On the coatrary,
the High Court of Australia in Victorea Park Raczng and Recreaﬁzon Grounds

Co. Limited v. Ebylor sald that no such general ‘rémedy existed known to

“EHE ommon 1awT T Va¥ilols' particular remedies have been T provided by the commo:
law and by 1eglsletion. “The eivil reme&y of Defamation ‘axists but’ only
-where the consequence of" communicated ‘infermaticn is to “[Gwér the subject's
reputation., ~ Intrusions” intd prlvacy short of this, however hurtful
tmbarrassing, ‘unfair} will -command Bo- “legal redresél-.Specific 1egislat10n
set up a Privacy Committee in New South Wales; but do other State has yet

followed suit;31 In*the United States, I -the ‘past decdde, there has been

a great movemernt by‘legislatlon and otherw1se"toﬁprov1de access to
information - keptwabout-persons g6 that’ “they can-theck “thHat it is accurate
and coTrrect it-when it is wrong.32 This facillty has been particularly
provided in respecf'of:information held bﬁ'ngernmenﬁs;"The‘pressures for
new laws to protect privacy arise principally from the insatiable desire by
big Government and big business to have informatlon on tap about all of us.
. .
of course;laSISOCieﬁy grows increaeinglf complicated, such demands

become more and more reasonable. But ub till now, we have enjoyed a2 relaxed
society living by the principle often expressed in the epigram "an
Eeglishman'e hotie is his castle"., The retreat to immunity in that "castle"
1s becoming inereasingly difficult. The law, which developed to meet the
threat of the intrusive king or baron or even law officer is not proving
-adequate to deal with the new threats posed by a whole range of intrudere

armed by modern technology. Nebody has written better on this threat than
‘the Attorney—General for Victoria, Mr. Haddom Storey.33 The Privacy
Reference 1llustrates, therefore,' the first reason for law reform.s It is
the provision of adequate'nee 1aw§ ﬁﬁere npne exist, perticularly in complex
questions which involve:many facets, Plainly, privacy protection is one
‘6f these. Clearly, privacy is under threat 1n modern Australlan soclety.
Obvicusly, the Australian eommon law missed its chance to provide a remedy.

Only now is Parliament seecking the assistance of a law reform body to provide
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new remedies., I am glad to say that we are securing very considerable.
assistance from a number of States. I mentien this because it is clear that
the protection of prieacy_requlres a national appreoach. What will be the
value of protections that are geographicelly or otherwise confined? This
reference by the vaernment is 3 most timely and important exercise. It

is precisely the kiﬁd of 1ssue .where mere patching and an ad hoe¢ approach

would fail totally to meet the needs of the time.

A second reason for law reform may be found where the current laws

are overtaken by technology. - The report on Criminal Inwestigation last year

illustrates this. The police force, which was organised-and develdped in
the 19th century, has. inherited rules of p;ogedqre,langelf,developed at the-
same time. Accordingly, there is a great need to bring the law into closer
accord with the advantages produced by:modern science. .. This is why, in the
Crinﬁnal Iﬂvee#ﬁgationnRefgrence,3ppch-store was placed by the Law Reform
Commission upon urging ﬁhe adoption by the laﬁ‘oi modern devices. Why should
search and other warrants not be capable of, being granted, wlth proper
security, by. telephone or telex For .that matter? ;_Heheould.eee ‘0 reason why
the laws of criminal 1pvestigat10n should not face up at long last to the
invention of the.telephone. Therefqre, we proposed that search wariants
could be given ie this way, fiﬁgerprinting eould be so authorised, medical
examinations coulﬁ be permitted, baill. appeals could be econducted from police
stations, communications with lawyers aEd relatives could be facilitated and
(a matter ﬁot unimportant in the federal sphere), interstate applications
could be made by use of this modern.facility. Other like proposals, too
numerous to mention here, were made. We proposed, in advance of the Dbevlin
Committee's report, that the camera should be'broeght into use to help puf at
rest arguments about identification parades.35 We suggested that telex
facilities should be provided in police outstations, especially in the
Northerp Territory.36 We proposed that the invention of the tape recorder
should be recognieed. lts use to help reduce the vexed problems surrounding
alleged cenfessions to policemen seem to us timely,37 They obviously provide

the model which should spread throughout the country. Why should the law

_ not give encouragement to such obviously desirable developments? Vo more

damming and persuasive evidence could possibly have been devised than tape

recorded confessions properly proved,

Sometimes, the advances In technology bring problems in their train

requiring law reform. The development of the computer and of the merely
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invisible listening device -results in significantly increased intrusious into
our privacy: They facilitate endrmously 'the- capacity of unwanted intrusioms
upon us. They are not, certainly inm the case of the' computer, adequately
diseiplined by laws at the moment. In a-décade, these new instruments have
been developed and refined which significantly affect the distribution of
power iIn society. If-is intolerable that they should be above or beyond the
law.- Yet they provide such plain benefits to us all, in potential, that the
proposals for reform must achieve an exquisite balance that hurfied
legislation, not tested agaiﬁst the expefts and the community, could scarcely
achigve. The developments:of ﬁechnolbg§;=theréfpre; promote both challenges
to and opportunities for.thejlaw: “ﬁaw-refoimﬁis-thefbusiﬁeés of responding
to the-challengerandyadapting_and;utilisingwthe_bpportunities,,;'

TR s pa leg e edWER LT F L T T Tt A

A third case-for-law’ reform arises where the Jaw becomés out of step

with current morality or current -social-values.” EVEn in the past ten vears,

we have witnessed a. sexual revelution which. has qﬁitéLfransformed our-society.
Accepted values ‘of*a. past ‘agerare now=regarded,'particularly by thé young,

as un]ust draconlan and havihg no,Justificatlon other than religious of -
other moral dogma. . I make.no comment -upon whether these developments are.
desirable ot not.. The fact is, they have occurred,- The law, which governs

the relationships between u$, cannot hold out, like Canute, against these
changes. It is peintless to hape that things will go back overnight. They
will not. Plainly, in respect of the rights of ‘women and of other oppfessed
minorities, weé have come a long way towards a more just, humane, chafitable
society.38 The changes in the criminal law elready made or under contemplatien

throughout the country reflect this important line of law reform.

But it 1s not only in the eriminal law that'changes must be brought
about where the law becomes unacceptably out of step with current social
attitudes and practice. The Family Law Aet 1975 is an illustration of:law
reform designed t6 make Family Law aétord more closely‘with modern standards
of morality. The improvement of the lot of illegitimate children throughout
Australia is a recognition of the same movement, There are many Iikg examples
which reflect nothing mere than the fact that attitudes change. Older members
of our society will find all.these chénges quite uncomfortable. -But the
-law cannot stand still.  If it attempts to do so, it will be disobeyed, it
will be harsh an&,selective in its impact. Because it does mot command ]

- obedience and respect by the great bulk of sdclety, the instruments which

administer it, officials and the courts, will be held in disregard or contempt.
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The reference which the Law Reform Commission reccived in 1975 -to update
criminal investigation procedures of -police; 1s a classic case in point. The
modernisation of procedures, equipment and language were just part of the
exercise. As an attempt to bring the law “in the books" into closer

relationship to the law "on the grcund"39 the Reference to the reform of

. the Bankruptey Act is another case in point. The ‘Reference asks whether

the present Act in its application to small or consumer debtors makes
adequate provision to enable them to discharge or compromise their debts frém
their present or future assets or earnings: It asks whether measures should
be adopted-to provide fipancial counselling -facilities-te small or consumer
debtors. The old-faghioned view of bankrupts may not be -appropriate for
those who in time of Reeession. suddenly and wmmexpectedly lose employment or °
simply cannot copé-with the camplexities.of hire purchase, credit sales,
mortgage arrangements and so on. - The task of law reform will be to consider
more flexible procedures which bring current attitudes into the law of

Barkruptcy. . g

A:fgufth'case'érise$ where the law.has taken a wrong turn or is

. < . .
working a positive injustice:. ‘This problem was faced im our first report,

Beczuse they are in 1egél theory the holders of a public office, police
constables are not entitled to the privilege.accorded to employees, including
Crown employees, of indemnity for their wromngs. A police constable is
personally respomsible for both his criminal and tortious acts.40 Not only

is this unfalr to the policeman, when compared to the protections afforded

- to other citizens, as against their employer. It works 1lnjustices upon

citizens who sue policemen and may rely upon Crown discretion, outside the
law, to recover their damages. We proposed that this outmoded principle,
no longer in keeping with modern social values, should be aholished.al

The report on breathalyzer laws also {llustrates this peint., If Victoria has
the lowest punishable blopd alcohol concentration in the world, the Capital
Territory has the highest. At present, as a result of court decisions on

the present Ordinance, the de facto position is that nobody is prosecuted
unless the blood alcohol concentration is greater tham 0.165%. This is not
what the Ordinance intended. It .was plainly out of keeping with medern
needs and values. - Associated questions relating-fo the failth that can be
put by the law in modern machines, the introduction of random tests and the
way in which alcoholism and other drug dependencé should be treated, and

not only punished, were all matters appropriate for law reform.
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A-fifth case for-law reform is-where the law is confused, incomsistent,

difficult te find or otherwise inneed of simplificatien. :Few problems are

more important and urgent than securing access to:the-law! “The -simplification
of the law is easier said than done. The aim is not.always achievable. The’
efforts aﬁnohnced recently by the Victorian Attorney~-General to modernise and
simplify the Victorian- Statute Book: will be-watcéhed with-intersest throughout
Australia. Llaw reform comtissions-should éeek“tb“diSCharge théir statutory
obligation to.simplify: the law and modernise. its -language.- When we dealt
with the reform of police-bail'pfoce&ures;“we:proposédfthe*swhepiﬁg“away'of
the old-fashiodned -ianguage: which-most- éitizens would-not- understand:—Access-
to the law.and understanding-of it-are ‘plainly-important rights im-a
democracy.:--We :proposed: to- substitute: Mundertaking" for:recognisance" 1. -
"euarantor” for "surety" : “renewal'  for frespital" and “forfeiture" for
"estreat™.. . So -long as:the law remains -a-mystéry; capable-of -being unravelled
only by highly paid-initiates; it will not.command réspect but will be
looked upoﬁ with a mixture of bewilderment, fear and a.n'n.:lsemem:.['-2 The
Commigsion's forthéoming'repertJon»AZcoholj-Drugs.&.D?éving-seeks, by
simplificatibn oﬁgtheﬂlégal‘édﬁbépts-to“avéid}lengthy;tfihlé‘pvericomparatively
. unimportant, tecﬁnical‘issues;fwhilst-not‘foreclosing an” accused of the -
right to ventilate the real-issue in dispute; ‘should -he wish to-do so.” The ~
simplification of the law and its de-mystification are iﬁportant funétions
for law reform. ‘ |
2

CONCLUSION

The debate in Australia is scarcely ever "Law Reform, Why?" We ask
"Law Reform, How? When? At what pace? By what means?" and so om, but it is
important to pause and reflect upon the reasons for the.orderly renewal of
the iegal gystem. The reasons I have outlined are to repair the ineadequacy
of the law, to remo#e cutmoded laws, to reflect new social values, to remedy
injustices and to simplify the law and make it more accéssihle. Let me take
-ag a final illustration the question of locus standi. No issue of procedural
law deserves attention more‘urgently than the current defects in Australian
laws qoncefning locus standi. The rules wﬁich govern the rights of persons
Eo_open the doors of the Court clearly affect fﬁndamentally the relevance
of .Courts.and of the'legal system-to solve the problems and tensions of l
soclety. A‘legal system which poses insurmountable technical-and procedural
impediments in the ‘way ¢f resolving issues in the Courtreooms invites those
frustrated of this meauns-of redress to seek'othef, perhaps less orderly, ways
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of reselving their disputes. There are few questions‘more relevant for the

modernisation of the administration of justice than this.

Perhaps in time this question too may be committed to the Law

Reform Commission for inquiry and report.
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