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END OF A GOLDEN AGE?

Decline and fall?:  At a recent lecture to the New South Wales Bar Association, the Hon Michael McHugh, a past Justice of the High Court of Australia, expressed pessimism about the future of the Bar.  He pointed to:

· the decline in areas of practice involving lucrative work for advocates (especially personal injury litigation); 
· the failure to produce advocates with the mighty reputations of past leaders of the Bar known in our youth; 
· the lack of daily coverage of the work of barristers in the media that won for their forebears fame and fortune in public esteem; 
· the end of capital offences that demonstrated the responsibility of erstwhile generations of barristers over life and death; 
· the abolition of most civil jury trials; and 
· the fall in orality that is the special skill of advocates.  

For Michael McHugh, the "golden age" of the Bar was gone forever
.

REASONS FOR OPTIMISM

Three conclusions:  There are truths in many of these points.  They were made the more telling because of the identity of the pessimist and the power of his presentation.  My purpose, as it was immediately following the lecture, is to offer a somewhat more optimistic perspective.  Far from believing that "there is some evidence that the use or decline of rhetoric has contributed" to a fall of the barrister class
, my object is to suggest three contrary conclusions:

· Australasian lawyers today should rescue their imaginations from the stories of the great advocates of England of yesteryear, whilst safeguarding that peculiar English system of law that lawyers adopted in Australia and New Zealand.  In that system of law itself lies, I will suggest, the seeds of confidence in the continuing relevance of the barrister class;

· We should record more energetically the successes of contemporary Australasian barristers who follow in the high tradition of the heroes of yesteryear but who operate in our own countries with their distinctive, more egalitarian, cultures and realities; and

· We should also acknowledge the reasons for a fundamental optimism in the survival of a specialised cadre of advocates who will continue to perform the work that the famous advocates of times past discharged, in their day.  Today’s barristers will do much the same although in a different professional and social environment where values have changed and where adaptability is needed, and is being shown.  It is pointless to yearn for the "golden age" of the past.  Golden ages must ever be rebuilt upon new realities.  To yearn for a past that prosecuted Oscar Wilde, that provided no advocate for the indigent criminal accused, that excluded women from the ranks of practising lawyers and often had to rely on cartel rules to sustain its wealth is unfruitful.  Building skills in advocacy apt to the present age is better suited for the Bar's survival.  Moreover, it is what will happen.


Special and necessary skills:  Come ten o'clock each weekday morning, in court houses great and small and before tribunals throughout Australasia, decision-makers present themselves to hear and decide contested cases.  Sometimes individuals will represent themselves.  Courts and tribunals must then do their best to arrive at lawful and just conclusions.  But, if the law allows for it, if the stakes are high enough, if the case is a serious criminal or public law matter or if constitutional issues are raised, a trained advocate is as necessary for the task in hand as trained professionals are in other equally dire predicaments of life.  In such cases, where no other public or private funding is available, litigants with a big stake will generally seek out, and pay for, advocates with the training and experience to represent them and to prosecute or protect their interests.


The number of people in any society who have the personality, training, talent in analysis, coolness of temper, boldness of attitude and capacity and willingness to undertake the taxing work of advocacy is strictly limited.  These are specially demanding tasks.  They require qualities both of intellect and personality.  They need a capacity to appeal, at once, to the rational mind and to the emotions or feelings of the decision-maker.  Not everyone who aspires to be an advocate succeeds.  It is a vocation that demands particular capacities and special abilities.  It imposes great stresses on those who undertake the task.  Fortunately, there is a regular stream of initiates who feel the call to communicate and to persuade and who study law so that they can do just that.  


Despite the decline in particular fields of legal practice, the Bar in Australia and New Zealand is considerably larger today than it was when I was practising.  The highest incomes may have diminished from those earned by leaders of the Bar in England in the days of the old heroes
.  However, the incomes of advocates have always been variable.  In any event, in my experience, those who feel the call to be barristers are generally not motivated by income alone.  If they were, they would probably opt for other fields of legal endeavour or for merchant banking, the futures exchange or work buying and selling Sydney real estate.  Certainly, they would not opt for judicial appointment.


Exercise of rhetoric:  Skills of advocacy require a special talent.  That talent can be improved by observing relatively simple rules.  The growing importance of written submissions entails a comparative decline in orality in courts, a search for greater economy and efficiency and a recognition that many advocates are better and more precise in written than in oral persuasion.  


Soon after my arrival in the High Court of Australia, in Wik Peoples v Queensland
, I witnessed some of the finest advocates in the nation, appearing for and against the appellants.  Sir Maurice Byers QC, past Solicitor-General for the Commonwealth, spun his propositions with a confidence born of huge experience.  Also still lodged in my mind is the powerful rhetoric of Walter Sofronoff QC for the Wik Peoples - an indigenous community in North Queensland.  He painted a powerful verbal picture of the interaction of Aboriginal law and the law of the Australian settlers.  The contrasts, the ironies, the inequalities and the old and new law were melded together in a most potent verbal concoction.


In deciding the Wik case, the High Court was divided four Justices to three.  Two of the three dissentients (Chief Justice Brennan and Justice McHugh) had been parties to the majority decision in Mabo v Queensland [No 2] 
.  It was that ruling that the Wik sought to build upon.  The Court was closely split.  Every word of persuasion therefore counted.  I pay tribute to all of the advocates on both sides for the power of their arguments.  Let no one say that oral persuasion is unimportant in our courts and tribunals.  It represents the life blood of independent decision-makers.  This is unlikely to change.


It is the persuasion of advocates that sharpens the controversies that are then taken behind the purple curtain, when the judges retire to discuss, consider and write their opinions.  It is the persuasion of advocates that the judges will often reflect in their reasons.  It is the advocate who plants in the minds of the judges, by oral or written submissions, the ideas that must be assembled to construct reasons for or against the causes of the parties before the court.


Without good advocacy, good judicial opinions would be much less likely to emerge.  I pay a tribute to the barristers who have assisted me over my years as a judge in reaching conclusions and offering reasons to explain them.  It is impossible to conceive of the performance of judicial duties in countries such as ours without such assistance in virtually every case.  If the submissions have been clear enough, and imaginative enough to capture the decision-maker's mind
, they tend to linger and then to work their magic, perhaps on the sub-conscious mind.  This will be specially important in answering contrary submissions.  The essence of an honest dialectical process is engaging with the difficulties of a problem.  Identifying obstacles, and giving the best answer possible, is a prerequisite to persuasive and transparent decision-making.  


Innovative and adaptive guild:  This is why the skills of advocacy and rhetorical argument have a universal validity, although the venues and occasions change.  In my own professional lifetime, some work of legal advocacy has certainly disappeared or fallen away:  civil jury trials, accident compensation cases and much work before industrial tribunals.  But other work has expanded greatly:  administrative tribunals and judicial review; environmental and planning law; anti-discrimination cases; refugees’ appeals; and now human rights cases; federal family law with a much larger and ever-growing ambit; properly funded criminal trials; new work before international tribunals and overseas courts; parliamentary committees and countless inquiries; conciliation and mediation.  


New entrants into our law schools still arrive each year with the highest school leaving results.  A small proportion of them, year by year, aspire to a life as full time advocates.  If they enter the barrister class, they accept "years of toil, nights of stress and days of danger"
.  Not for them the large organisational environment, with its often comforting institutional supports and measured predictability.  These are the lone rangers of the law.  They know the risks and perils but they press on regardless
.  Experience over hundreds of years indicates, clearly enough, that they will keep coming.  This will happen because of features of their intellect and personality.  But it will also happen because there is a social and economic need for advocates and for the particular services which they provide.

A BRIGHT TOMORROW?

The life and work of the 'barrister class' in Australasia is constantly changing.  As in any occupational group, in an economy that generally resists cartels, adjustments are required.  When high volume work suddenly disappears those adjustments are extremely painful for some.  Without underestimating the personal difficulties that such changes cause, especially for those of middle years caught in a professional time warp, the history of the Bar in both our countries indicates that adaptability within this highly talented group of lawyers is a product of the joint forces of capacity and necessity.  


If the barrister class both in Australia and in New Zealand no longer enjoys the celebrity, unquestioning respect, media attention and high incomes of their forebears in earlier centuries, they are not alone in this fate.  They live and work in a world which has smashed its idols.  Institutions that enjoyed unquestioned respect in my youth - the Monarchy, the Church, the Police, the Universities and even the Judiciary – are now portrayed as merely human institutions.  As such, they have strengths, it is true.  But they also have weaknesses, flaws and demonstrated foibles.  All of them, and many more, are now removed from their elevated pedestals.  If they are to be appreciated, it is only for their proved integrity, social utility, demonstrated merit,  and adaptability.  It would be a presumption to think that, somehow, the 'barrister class' could escape this world-wide change in the Zeitgeist.


In the end, the careers of individual barristers will suffer and some will fall.  Particular work will disappear.  A shaking out of those who cannot, or will not, adjust will happen.  But the notion that the occupation of advocates, as a guild of clever and useful individuals, will "fall" seems most unlikely to me.  The need for persuaders, explainers, courageous representatives and brave arguers will continue, substantially undiminished.  Essentially, this is because of the kinds of society we live in and the institutions that serve them.  

In a sense, the assurance of the survival of this barrister class in Australasia lies in the very individuality of those who make-up its numbers.  It is that individuality, reinforced by years of gruelling practice, that helps protect the culture of individual dignity and rights and the rule of law that are amongst the most precious features of the societies of Australia and New Zealand.  We should rejoice in these facts.  They are reasons for optimism.  
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