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"We must learn from our mis-steps, build on our successes in treatment and prevention, and renew our commitment to developing the truly transforming tools that will one day put this scourge behind us".

- Dr Anthony S Fauci, Director, NIH**
DISCOURAGING MOMENTS

A week ago I participated in a symposium at the University of New South Wales.  Gathered before a large audience were experts on the scientific, medical, social and legal aspects of the HIV/AIDS epidemic.  Two of the speakers were old friends who have been involved in the epidemic since the very beginning:  Professor David Cooper (an expert in medical research and treatment and epidemiology) and Professor Daniel Tarantola (an expert in public health, human rights strategies and legal and social responses to the epidemic).


It became clear from the presentations at the symposium that, during the past three years or so, there has been a significant increase in the rates of sero-conversion to HIV in Australia.  Whereas, before that time, the statistics had maintained for several years a fairly stable level of about five hundred Australians a year, in the last three years this figure has increased to a thousand.  Clearly, this is a statistically significant change.  Obviously, something has happened out there to alter the habits of self-protection which are essential to the ongoing efforts of community protection.  Because we have been quite proud of our achievements in Australia in securing and sustaining behaviour modification in the face of HIV/AIDS, the increase in sero-conversions is a worrying development.  In some States of Australia (Victoria and Queensland) the situation is more worrying than in New South Wales.  But, from the national perspective, the figures are bad news.


There is no present cure and no vaccine for HIV/AIDS.  I well recall the early meetings of the World Health Organisation Global Commission on AIDS to which I was appointed in 1985.  The important scientists who were members of the Commission, Luc Montagnier (France) and Robert Gallo (United States) were both confident that a cure and a vaccine would be quickly forthcoming.  Robert Gallo predicted a cure within a decade and a vaccine within two decades.  Yet here we are, twenty-five years into the pandemic and the cure and vaccine seem as far off as ever.

There was speculation at those early meetings of the Global Commission on AIDS that the secret to finding a cure would be found by a close study of the way in which some long-term patients, living with HIV, did not progress to AIDS.  Likewise, there was a belief that a study of the way in which some neonates, even before the assistance of drugs such as Navarapine, appeared to throw off the virus, might indicate how therapies could be developed that would help others with HIV to throw off the virus.  Although, in more recent years anti-retroviral treatment has brought most welcome relief to the lives of people living with HIV, these therapies do not constitute a cure.  The cure is still elusive.


Similarly, as disclosed at the UNSW symposium, what had appeared to be the most promising trial of a candidate for a vaccine against HIV, conducted by the Merck Inc Pharmaceutical Corporation, came to a grinding halt early in 2008.  Not only was it decided that the vaccine was ineffective.  There was some suggestion that it increased the risks of exposure to HIV.  


The symposium was plunged into what can only be described as a feeling of anxiety, if not despair.  Professor Cooper expressed the opinion that, to succeed on the fronts of therapies and vaccines, an entirely new way of thinking about HIV will be necessary.  Eventually, humanity will find that new way.  But in the meantime, this is the situation confronting the world and Australia as we address the proper responses to this unexpected, puzzling and dangerous threat to the human species.


It is important to give this background, and to remind ourselves of the large numbers of fellow citizens and fellow human beings for whom HIV/AIDS is a daily reality, as we address the product of the disclosure project of HALC.  The ongoing high risks of infection that exist in our society today constitute the elephant in the room when we look at the law's requirements.  How can the law support the national and global struggle against the spread of HIV?  How can we make sure that the law does not become part of the problem?

NEW CHALLENGES

A new report on HIV predicts more than a 70% increase in new HIV infections in Victoria by 2015 if nothing new is done to curb the spread of the virus
.  Studies by the National Centre for HIV Epidemiology and Clinical Research have demonstrated that, after the early campaigns to promote the use of condoms amongst gay men, the new infections fell from a peak of 2,400 a year in 1987 to a fraction of that level by 1999.  Somehow, the use of condoms appears to have fallen away in countries such as Australia.  Indications that this may be so can be found in the significant increase in instances of anal syphilis.  They have risen from only five cases in 2000 to 200 cases in 2006.  Likewise, other STDs are on the increase.

The much publicised cases of serial infection of persons by knowing engagement in unprotected insertive sex has attracted widespread publicity in the media.  Unfortunately, some of this publicity has been sensationalised.  Yet behind the sensation is a serious problem.  It is the evidence of increases in STD transmissions generally and in the spread of HIV in particular, in a community that we thought had effectively received the warnings about the dangers and had acted accordingly.  Now, it seems, there is a renewed need to reinforce the old messages; to confront the complacency and denial; and to encourage people at risk once again to protect themselves so that, thereby, they will protect society.  


The problem that we face in Australia, revealed in these statistics and in the dialogue at the recent symposium, is not unique.  Similar, and even greater, challenges face humanity in neighbouring countries - in South Asia, in Papua-New Guinea and in islands of the Pacific.  Fortunately, during the past twenty years, unaltered by changing governments, AUSAID has continued to give high priority to mobilisation against HIV in Australia's foreign aid programme.  

What lessons can we share from our experience concerning legal responses to the epidemic?  This has been the subject of the ongoing work of the HIV/AIDS Legal Centre since it was established in the early days of the epidemic.  Over the ensuing twenty-five years, I have known many of those who worked in HALC.  I honour all of them for their contributions to furthering effective legal responses and avoiding those that are counter-productive.  

THE GUIDE ON LEGAL ISSUES

My task is to 'launch' a publication of HALC, comprising a guide to some of the legal issues.  Titled Disclosing your HIV Status, the booklet seeks to give general advice concerning their legal obligations to at risk populations.  Those legal obligations are stated in terms of the law of New South Wales.  It is as well for everyone subject to it to be alerted to the contents of the law.  It is not sensible to put our heads in the sand and wish that the law would just go away.


The booklet has been prepared by HALC, funded by the Law and Justice Foundation of New South Wales and by the Community Development Fund of the Sydney Gay and Lesbian Mardi Gras.  The object has been to produce a brief, accurate, understandable, portable and practical guide to the types of questions that people commonly ask concerning their legal rights and obligations so far as HIV is concerned.  


The general principle, reflected in the law of New South Wales, and stated in the booklet, is that, ordinarily, a person is not obliged, if knowingly HIV positive, to press that information on other persons.  Generally speaking, with some exceptions that are explained in the booklet, the principle to be applied is one of "need to know".  Where there is no "need to know", it is usually unnecessary to press the information upon others, for whom it may be irrelevant, unnecessary and prone to repetition in the form of gossip.  Because of the defects in Australia's legal protections for privacy, explained in the booklet, people living with HIV and AIDS should generally not convey the fact of the status to others, unless they want to do so and trust the other.  Yet there are some exceptions.  Collecting the exceptions is the main point of the booklet.  


The most important exception is established by the Public Health Act 1991 (NSW).  This requires that if a person is HIV positive, he or she is obliged to disclose that status to another person before having a penetrative sexual encounter.  This means vaginal, anal or oral sex.  The booklet points out that it is no defence to non-disclosure to engage in sex using a condom.  But it also points out that the maximum fine for breach of the Act's provision is $5,500; that proof of non-disclosure will often depend on word against word; and that there are other more serious crimes for deliberate infection of a person with HIV, some of them carrying a substantial sentence of imprisonment.


I can affirm that such crimes exist.  One such case came to the High Court of Australia seeking special leave to appeal from a jury conviction of a gay man who infected his partner.  The evidence, accepted by the jury, was that the partner had asked for information on the offender's HIV status; that false information was given; that repeated unprotected sex took place; and that the partner became infected.  A significant prison sentence was imposed following conviction.  The High Court declined to grant special leave to appeal
.  Although the invocation of this criminal law is comparatively rare, it is part of the present reality.  Its importance is likely to increase as the number of sero-conversions increase.  This is why it is as well for everyone of sexual age, to be aware of what the law requires.  Law does not go away because we wish it would do so or because we do not know about its provisions.  That is the reason for the production of the booklet.

Most of the booklet deals with circumstances other than the criminal law.  It explains how special obligations attach to particular forms of employment.  Thus, sex workers, healthcare workers, defence personnel have a special position.  But the booklet shows that HIV status can sometimes give rise to questions in the context of housing, education and finance, dealings with police and the provisions of anti-discrimination law.  Some sporting activities present risks with consequential imposition of obligations of disclosure.  But most sporting activities involve little or no risk.  Anyone thinking of engaging in boxing who is HIV positive must disclose that status to an opponent.  

APPRECIATION AND THANKS

I express thanks to Ms Noeline Rudland, President of HALC and to Mr Geoff Mulherin, Director of Law and Justice Foundation of New South Wales.  I praise all those who have had a part in the preparation of this booklet, including Iain Brady, Nick Van Stom, Indraveer Chatterjee.  Great care has been taken to express the law accurately.  But the law on this subject varies from State to State within Australia and may be significantly different overseas.  Moreover, laws change, sometimes with little notice.  It is necessary to keep one's knowledge up to date.  


In the early days of HIV, a number of lawyers in Sydney took a leading part in supporting the legal response to this epidemic.  I honour John Godwin, Julie Hamblin, David Patterson and David Buchanan SC for their work in those early days of uncertainty and in the years since.


The lesson we all learned in the early days was that, paradoxically, the best role of the law in responding to HIV is often that or protecting the rights of those most at risk.  Thus, anti-discrimination law, reform of the law on sexual offences and sex work and the provision of information on such laws may actually do more to promote behaviour modification than stepping up criminal sanctions.  The reason for this paradox is simple.  Without a present cure or vaccine, the principal object of society must be to prevent sero-conversions.  To do this requires behaviour modification.  To secure this, it is essential to bring vital knowledge to the forefront of the minds of those at risk.  This means winning confidence and attention.  IN the big picture, this is much more likely to reduce seroconversions than criminal punishments of comparatively few.

In producing this booklet, HALC and its supporters, have continued the vital strategy which Australians have pursued during the whole course of this epidemic.  To all those who have played a part in the preparation of this booklet I offer congratulations, praise and thanks.
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