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Abstract
In recent years increasing numbers of judges of national courts, including in Australia, have taken part in a transnational dialogue about basic principles of the law, the values that underpin these principles, and the light that may be thrown by the international law of human rights.  In Australia, the use of such materials in elucidating local legislation (especially when intended to give effect to a treaty) and in elaborating the common law is less controversial following Mabo v Queensland [No 2] (1992). However, their use in constitutional decision-making remains contested.  The author describes the occasions for such judicial dialogue, including international civil society organisations of lawyers and two new bodies with which he is associated:  The Judicial Reference Group of the UN High Commissioner for Human Rights and the Hague Institute for Internationalisation of Law.  He then describes the way in which international law may “seep into” constitutional reasoning.  He instances the prisoners’ voting decision of Roach v AEC (2007).  The minority in that case criticised the majority judges for referring to reasoning of the European Court of Human Rights.  The author suggests the such analogical references are both inevitable and beneficial.  
INTERNATIONAL JUDICIAL CONVERSATION

A distinctive feature of the present age has been the increase in dialogue between judges and other lawyers across national boundaries.  This dialogue has concerned both the substance of the law and its doctrines and procedures for conducting trials, appeals and the work of the courts generally.


To some extent the dialogue has been comparatively uncontroversial, as in cases where national judges are called upon to interpret international treaties incorporated into municipal law.  The growth of treaty law, especially since 1945, has meant that increasing numbers of cases have involved national courts in construing treaty provisions.  There are strong reasons why such tasks of interpretation should be carried out, as far as possible, in a consistent way.  Recognition of this principle has taken Australian courts to a study of the international law governing the interpretation of treaties
; the travaux préparatoires that preceded the adoption of the treaty; and the decisions of courts and tribunals of high authority in other countries struggling with the same or similar problems
.


More controversial, at least in Australia, has been the extent to which it is legitimate for judges in national courts in non treaty cases to invoke decisions of courts of other countries, or principles of international law, in discharging their responsibilities of finding and declaring national law.  Most controversial of all has been the invocation of the international law of human rights, especially in matters of constitutional adjudication
.  


In a sharp comment, in his dissenting reasons in the recent decision of the High Court of Australia in Roach v Electoral Commissioner
, Justice Heydon rejected the invocation by the plaintiff prisoner of analogies suggested for the case in hand by the terms of, and decisions about and commentaries on, various named international treaties and national constitutional provisions
.  Justice Heydon said that:
“…these instruments can have nothing whatever to do with the construction of the Australian Constitution. These instruments did not influence the framers of the Constitution, for they all postdate it by many years…The language they employ is radically different. One of the instruments is a treaty to which Australia is not and could not be a party. Another of the instruments relied on by the plaintiff is a treaty to which Australia is a party, but the plaintiff relied for its construction on comments by the United Nations Human Rights Committee. If Australian law permitted reference to materials of that kind as an aid to construing the Constitution, it might be thought that the process of assessing the significance of what the Committee did would be assisted by knowing which countries were on the Committee at the relevant times, what the names and standing of the representatives of these countries were, what influence (if any) Australia had on the Committee's deliberations, and indeed whether Australia was given any significant opportunity to be heard. The plaintiff's submissions did not deal with these points. But the fact is that our law does not permit recourse to these materials. The proposition that the legislative power of the Commonwealth is affected or limited by developments in international law since 1900 is denied by most, though not all, of the relevant authorities - that is, denied by 21 of the Justices of this Court who have considered the matter, and affirmed by only one.” [Footnotes omitted].  


The “one” concerned was myself.  But I shall return to the decision in Roach later in this article, for it indicates that there may be a growing willingness of Australian judges to acknowledge the utility of international materials in the performance of their own tasks, discharged with the aid of transparent analogical reasoning.  First, however, I will describe some of the practical ways in which the international conversation between national judges of courts of high authority is going ahead.  


In recent months there have been two meetings in which the writer has participated, that illustrate the dialogue that is taking place.  It is one that expands the source materials of analogical information available to contemporary judges.  One was a meeting of a new Judicial Reference Group of the High Commissioner for Human Rights that took place in Geneva in November 2007.  The other was a meeting at Cambridge University organised by the Hague Institute for the Internationalisation of Law in February 2008.  These meetings occurred against a background of many other professional gatherings in which judges and practising lawyers from most countries now participate, share ideas and experience and receive information and stimulus from colleagues in other jurisdictions.  


The purpose of this article is to demonstrate that, with the growing body of treaty law, increasing international trade and commerce, the advent of the internet and enhanced international travel have come stimuli of a specifically judicial and legal kind.  Inevitably, these have influenced the ideas and values of national judges as they approach the resolution of local legal problems.  Honesty and transparency sometimes suggest an acknowledgement of such source materials.  The proposition is that this is a development as natural as it is inevitable.  It is no more than part of the global reality of contemporary times.  
OFFICE OF THE HIGH COMMISSIONER FOR HUMAN RIGHTS

In November 2007, in Geneva the United Nations High Commissioner for Human Rights convened a meeting with a number of senior judges from national courts in all continents.  

The High Commissioner (Her Excellency Louise Arbour, a past Justice of the Supreme Court of Canada), supported by senior staff from her Office in Geneva, chaired the meeting and was present throughout.  The meeting was conducted informally, permitting a high level of spontaneity in the expression of opinions.  It was agreed that no comments made during the meeting would be attributed to individual judges.  Nevertheless, it is appropriate to note the happening of the meeting and to set it in the context of other developments of interest to Australian judges and lawyers.  

Since its establishment in 1945, the United Nations Organisation has been the primary global means for the elaboration and promotion of international human rights norms.  The process started with the Universal Declaration of Human Rights, whose sixtieth anniversary is to be celebrated in December 2008
.  Within the United Nations system, by resolution of the General Assembly, the High Commissioner for Human Rights has the principal responsibility for the activities of the Organisation in the field of human rights
.  Specifically, the mandate of the High Commissioner for Human Rights, which is discharged through the Office of the High Commissioner (OHCHR), includes the promotion and protection of the effective enjoyment of civil, cultural, economic, political and social rights of all; the provision of advisory services and technical assistance to member States; and the coordination of the human rights activities of the United Nations system.


In the past, the OHCHR has engaged with national judges in a number of ways.  These links have included the provision of training materials for use in the education of judges about international norms and treaty body jurisprudence; the occasional consultation with particular judges concerning special aspects of human rights guarantees; the establishment of expert groups on legal issues which have included national judges
; the invitation to particular judges or former judges to participate in the special procedures of the Human Rights Council as United Nations special rapporteurs or special representatives; and the occasional provision of submissions to national courts by way of amicus curiae briefs in appropriate cases
.  

Whereas the engagement of the OHCHR with the governments of member States is institutionally assured through the activities of the Human Rights Council and whereas contact with national Human Rights Commissions (and other bodies within the Executive Government of member States) is institutionally provided for on a regular basis, the contacts between the OHCHR and national judges have been relatively limited and confined.  


In part, this has been the result of the very large number of national courts, their diverse functions, the differing ways in which they are organised and the practical difficulties of making direct contact with them.  In part, it has followed from respect for the principle of judicial independence, which is itself expressed in international human rights law
.  Until quite recently, in many countries, this principle was given effect by limiting the contact between members of the judiciary and other branches of the national government, even for purposes of general judicial education.  Still less was there direct contact with international agencies of the United Nations.  Relationships with such agencies was conventionally viewed as the exclusive responsibility of the Executive Government of the nation and inappropriate to the national judiciary.  


In more recent years, the judiciary in most countries, including Australia, have become involved in activities of judicial education, in global and regional meetings designed to promote the exchange of experience and ideas and contact with international bodies concerned with shared questions of legal doctrine, the administration of justice and human rights.  As more countries have ratified international human rights treaties
 and as reference to these instruments in domestic judicial adjudication has increased in most countries, the interest and involvement of the national judiciaries in the global work centred in the OHCHR has expanded.  The consequential growth of a transnational judicial dialogue
 has therefore occasioned consideration in the OHCHR of proper ways to ensure an input into the work of the Office so as to take advantage of perspectives derived from the experienced members of national judiciaries.  

Because, in their day to day work, directly and indirectly, national judges are often concerned with decision-making on subjects that may be classified as involving aspects of universal human rights, it has increasingly become apparent that expanding awareness in the national judiciaries of the work of the High Commissioner for Human Rights, and vice-versa, might be justifiable and beneficial.  Although, within their national courts, municipal judges are generally bound to apply national law, save where that law itself commands application of international human rights norms
, such judges will frequently be both an interested audience for some of the activities of the High Commissioner for Human Rights and occasional contributors to the attainment of the same or similar objectives.  


It was to explore informally an enlargement of the dialogue between members of national judiciaries and the High Commissioner for Human Rights that the November 2007 meeting in Geneva was convened.  

THE OHCHR JUDICIAL REFERENCE GROUP

The OHCHR was established within the United Nations system in 1993.  It emerged against the background of the Organisation’s commitment to universal human rights reflected in the language of the United Nations Charter of 1945
.  At the level of the United Nations Secretariat, a small division was initially created in the 1940s at United Nations Headquarters in New York to implement an international human rights programme.  In the 1980s, that Division moved to Geneva where it was upgraded to become the Centre for Human Rights.  That Centre served the work of United Nations treaty bodies, the then United Nations Human Rights Commission and occasional ad hoc functions such as providing the secretariat for the World Conference on Human Rights of 1993.


At the 1993 World Conference the international community resolved upon the establishment of improved international support for the achievement of the human rights norms expressed in the treaty instruments and in customary international law.  By resolution of the General Assembly, the member States in 1993, established the post of High Commissioner for Human Rights and provided the Commissioner with a broad mandate to promote and protect the human rights of all persons everywhere
.


Since its establishment, there have been four office-holders of the post of High Commissioner:  Mr Jose Ayala-Lasso (Ecuador), a diplomat who played an important part in securing support in the General Assembly for the establishment of the Office (1994-1997); Ms Mary Robinson (former President of Ireland) (1997-2002); Mr Sergio Vieira de Mello (Brazil), an experienced international civil servant who was tragically killed with other United Nations officers in Baghdad in 2003 (2002-2003); and the Hon Louise Arbour  (2004-) (Canada), the present High Commissioner

There are approximately 800 staff members working for the OHCHR.  Two of those members, Ms Mona Rishmawi (Legal Advisor and Head of the Rule of Law and Democracy Unit) and Mr James Heenan (officer in that Unit and an Australian lawyer) participated in the judicial meeting with the High Commissioner.


The judicial members of the Group, designated the High Commissioner's Judicial Reference Group (JRG), were judges or former judges from courts of high authority in Argentina, Canada, Egypt, France, India, Israel, the Philippines, the Russian Federation, Samoa, South Africa, Switzerland, the United Kingdom and the United States of America, and the writer from Australia.

In advance of the meeting of the JRG, participants were provided with two background papers.  The first of these was a document prepared in the OHCHR on the general objectives of the JRG and a second paper describing the most recent work of the OHCHR with national judges.  


A number of recent initiatives have been taken by the OHCHR involving specific contacts with members of national judiciaries.  Thus, during 2006-7 the Office has participated in specific training programmes with judges and prosecutors in Morocco, Egypt and Burkina Faso on the protection of human rights whilst responding to anti-terrorism legislation and in a training programme on human rights and international humanitarian law for provincial judges in Colombia.  As well, the OHCHR took part in organising a workshop for judges and lawyers of the Pacific region concerned with economic, social and cultural rights, in conjunction with the Commonwealth Secretariat, Interights and the Fiji Human Rights Commission.  

In that paper attention was drawn to the resolution of the United Nations Human Rights Council calling on the High Commissioner to "reinforce advisory services and technical assistance related to national capacity-building in the field of the administration of justice".  This resolution, amongst other things, requested the compilation of "key decisions of international human rights jurisprudence" and the "organisation of periodic consultations amongst judges at the international, regional and sub-regional levels"
.


It was partly in response to this resolution of the Human Rights Council and partly in answer to the perceived needs to bridge gaps in appropriate engagement with national judges, as important actors in the protection of human rights at the national level, that the JRG was convened.  Deepening country engagement on human rights issues suggested the likely utility of some measure of increased contact between the OHCHR and national judiciaries.  

The distributed paper on the work of OHCHR with judges outlined the structure and staffing of the Office, the support that it provided to the United Nations human rights programme and the outreach to the judiciary in several countries by the conduct of diploma courses on international human rights law (eg in Mexico and Azerbaijan); judicial colloquia on domestic application of human rights norms (eg regional meetings in Latin America, Eastern Europe and Asia are planned); and in the publication of the OHCHR Manual on Human Rights for Judges, Prosecutors and Lawyers ("The Manual").


In addition to the foregoing activities, the second paper outlined the expert support offered by the OHCHR to the human rights mechanisms of the United Nations, including to the Special Rapporteur on the Independence of Judges and Lawyers (formerly Dato' Param Cumaraswamy of Malaysia and now Mr Leandro Despouy of Argentina).  

A schedule to the second paper described and identified the office-holders of the twenty-eight mandates for United Nations Special Rapporteurs on thematic issues ranging in responsibility from arbitrary detention, enforced and involuntary disappearances to freedom of religion and belief, indigenous peoples, racism, human rights and terrorism and violence against women.  Additionally, the paper described the ten country mandates (including that of the Special Representative of the Secretary-General for Human Rights in Cambodia, at one time discharged by the writer and now by Professor Yash Ghai (Kenya)).  

By decision of the Human Rights Council, the number of Special Rapporteurs/Representatives/Independent Experts with country mandates has been reduced in recent times.  However, important mandates remain in respect of the human rights situations in such countries as Myanmar (Burma) and the Palestine Occupied Territories.  Many, perhaps most, such office-holders are or have been lawyers.  A number of them are present or past national judges.


So as to focus attention on a concrete theme and to engage discussion of members of the JRG about the dimensions of a common judicial question affected by human rights law, a third paper was distributed to the participants by the OHCHR Secretariat.  This concerned pre-trial detention and human rights.  The paper collected statistical information from a number of member States; descriptions of features of typical national laws on the subject; the relevant provisions of international human rights standards; the practical alternatives available in place of detention; and the new and recent concerns that are now to be added to traditional human rights discussion of detention of persons awaiting trial (including risks of exposure during incarceration to violence, drug use and the spread of the HIV virus and AIDS).  The treaty requirement to differentiate between the conditions of unconvicted prisoners on remand awaiting trial and sentence and those of convicted prisoners was emphasised as was the need in many countries to avoid harsh, punitive and degrading treatment of prisoners awaiting trial
.


The inclusion of a study of the interface between municipal law upon a common subject of concrete legal and judicial practice and established international human rights norms permitted members of the JRG to view the detailed jurisprudence that has grown up in recent years, within the human rights organs of the United Nations, relating to the liberty and security of persons under articles of relevant human rights treaties
.  Some national judges, including in highest courts, are not aware in any detail (or at all) of the substantial growth in recent years of international jurisprudence as now emerging from international and regional courts and tribunals, United Nations committees, agencies and treaty bodies.  

In this context, the participants in the JRG were able to examine the use that had been made in various countries of judicial and treaty bodies elaborations of provisions of international human rights law in statements concerning national and regional human rights standards and in expressing municipal statutory and common law
.  Attention was drawn to useful texts, privately published, which outline the principles of international and regional human rights law; give reference to (and excerpts from) decisions of human rights courts, commissions and treaty bodies on the meaning and requirements of such law; and explore the practical applications of broadly stated principles in differing factual situations.  

Singled out for special mention in this regard were a number of texts including:  Sarah Joseph, Jenny Schultz and Melissa Castan, The International Covenant on Civil and Political Rights - Cases, Materials and Commentary (2nd ed, 2004); Lord Lester of Herne Hill and D Pannick, Human Rights Law and Practice (2nd ed, 2004); N Jayawickrama, The Judicial Application of Human Rights Law - National, Regional and International Jurisprudence (Cambridge, 2002); and H S Steiner, P Alston and R Goodman, International Human Rights in Context (3rd ed, 2007).   The value of up-to-date works of reference, elaborating with illustrations the broadly stated principles of international human rights law, for the work of busy judges in national courts, was obvious.

It is clear from available literature that the issue of comparative constitutionalism, and specifically of the use of international human rights law in the interpretation of national constitutions, is a lively subject of debate in national courts, academic institutions and other bodies
.  In Australia this issue has been the subject of consideration by judges in decisions of the High Court of Australia
.  Several prominent legal scholars have also recently engaged with the topic and written extensively about it.  In fact, the issue is now a subject of energetic discourse in legal literature
.  The High Commissioner herself has written on the subject
.


General topics that were on the table in the JRG included ways of improving awareness and availability of international law sources for judges and practising lawyers; the contents of contemporary judicial education; availability of sourcebooks and handbooks (such as the influential Handbook distributed by the UN High Commissioner for Refugees
); translation of national court decisions into major world languages; contact with regional meetings of judges; the work of relevant civil society organisations; the filing of amicus curiae briefs in national courts
 and international tribunals
; and establishment of website links and other means of transnational dialogue.

VENUES OF TRANSNATIONAL DIALOGUE

The establishment of the JRG is but one of a number of developments that bring national judges of many countries together to discuss issues in common.  This process has now been under way for decades.  

A major international contribution in the past, relevant to Australia and several countries present in the JRG, is the Commonwealth Secretariat, the Commonwealth Lawyers’ Association
 and the Commonwealth Magistrates and Judges Association
.  It was an initiative of the Commonwealth Secretariat, in conjunction with the international non-governmental body Interrights, that launched the Bangalore Principles on the Domestic Application of Human Rights Norms and the series of conferences that followed that in Bangalore in 1988 – twenty years ago
.  

Beyond the Commonwealth of Nations, the internet has facilitated links between judges and advocates of many lands, including those in developing countries and in countries not necessarily linked by the English language or common law traditions.  Thus extremely valuable work is performed by international civil society organisations including the International Commission of Jurists
, the International Bar Association
, the International Law Association
, the Union Internationale des Avocats
, the International Association of Judges
; the International Association of Women Judges
 and the International Association of Lesbian and Gay Judges
.  There are many more.  A number of participants in the JRG were themselves present or past office-holders in some of the bodies named.  


As a further sign of the times major universities are now conducting regular seminars on aspects of international law, including the international law of human rights.  Thus, the Yale Law School in the United States, over the past fifteen years, has convened an annual conference of senior judges concerned with shared issues of constitutional law.  It has addressed the transnational dialogue.  Harvard Law School in the United States has likewise convened regular judicial workshops on the interface of the national and international judiciaries, international and constitutional law and human rights law
.  The University of Melbourne has participated in a trilateral dialogue involving it with the universities in Oxford and Boston in considering aspects of the international judicial conversation
.  Judges from final courts in various countries have participated in these conversazioni.

A new initiative worth noting is the establishment in the Netherlands of the Hague Institute for the Internationalisation of Law
 (HiiL).  This body was launched in September 2005 by the Minister of Justice of the Netherlands, the Minister of Education, Culture and Science and the President of the Netherlands Organisation for Scientific Research.  The Institute is working on a research programme titled “National Law in a Global Society”
.  The writer is a member of the International Advisory Board of the Institute.  

In February 2008, at Cambridge University in the United Kingdom, officers of the Institute met with consultants to plan a major conference of the Hague Institute being organised to take place in the Hague, the Netherlands, in October 2008.
  It is expected that this conference will bring together judges from a number of national courts – principally final appellate and constitutional courts – to consider issues presented to the courts by the growing dynamic of the international judicial conversation.  Amongst other topics studied in the meeting in Cambridge were: (1) to what extent coherency is possible or desirable in decisions of highest courts in the current age when addressing common legal problems; (2) to what extent the internationalisation of judicial sources in national courts presents issues for the legitimacy of judicial decision-making within national courts; and (3) what are the features of the current transnational judicial dialogue and how is it developing in practice.

To some extent the transnational dialogue is growing as a result of the development of treaty law.  Thus in Europe, the decisions of regional and national courts upon Europe-wide law or principles, as established by the European Union and the Council of Europe, provide pressure towards finding consistent interpretations and approaches in the resolution of like problems.  However, even in a country such as Australia, outside the European systems, the advance of treaty law is having an impact upon domestic judicial decision-making.  This can be seen more clearly in decisions upon the meaning of an international treaty of widespread application: such as the Refugees Convention and Protocol to which Australia is a party.  Because that treaty is effectively incorporated in Australian domestic law
, it is inevitable, proper and useful for Australian courts to make reference to decisions on like problems considered in courts of high authority in other countries, particularly other countries of asylum.
  


Even beyond treaty law, law where use of international and transnational materials is quite natural, the habit of looking beyond national sources has increased markedly in recent years.  In part, this has been the result of new technology.  However, in part, it has occurred because of the commonality of issues arising in different countries at roughly the same time.  

The proposed conference of HIIL will bring together judges of important national and international courts to examine the extent to which this phenomenon of borrowing and cross reference is happening.  And to consider any problems that it occasions, for example in the so-called “democratic deficit” and for the role of the national judiciaries under the doctrine of the separation of governmental powers.
  

AUSTRALIAN COURTS’ ENGAGEMENT WITH INTERNATIONAL LAW

The foregoing issues have importance for Australia, and for its courts and lawyers.  

Australia was a founding member of the United Nations Organisation.  Dr H V Evatt, one-time Justice of the High Court of Australia, later Federal Attorney-General and Minister for External Affairs, played an important part in the negotiation and adoption of the United Nations Charter and the adoption of the Universal Declaration of Human Rights 1948.  Evatt was elected President of the General Assembly for its third session (1948-1949).  He was thus President when the UDHR was adopted.


Chief Justice J G Latham, whilst still serving on the High Court, was granted leave of absence from his judicial duties to serve as Australian Minister to Japan in 1940 although his mission came too late to be effective to avoid war.  Justice Owen Dixon, likewise whilst a serving judge , took leave of absence in 1942-1944 to serve as Australian Minister to Washington with particular responsibilities for Australia’s interests in the Pacific War.  Later, in 1950, Dixon was appointed United Nations mediator in the dispute between India and Pakistan over Kashmir.  His efforts did not succeed.  


After her retirement as a Justice of the High Court, the Hon Mary Gaudron has served as a member of the Administrative Tribunal of the International Labour Organisation (the oldest United Nations agency) and in other United Nations postings.  The writer served as Special Representative of the Secretary-General for Human Rights in Cambodia between  1993-1996.  Some of that service occurred whilst a Justice of the High Court of Australia.  However, upon the latter appointment, a resignation was tendered to the Secretary-General, the activities thereafter being confined to fulfilling duties still then outstanding.  Other activities have been performed in agencies of the United Nations involving consultative and non political functions.


Other Australian judges have participated in a wide range of international activities.  Thus several Australian judges serve as members of courts, especially but not only, in Pacific countries.  A number have served in conjunction with non governmental bodies in judicial training for courts, particularly in Indonesia.  One or two have served on the international executives of civil society organisations fostering law related services and training.  One (Justice Alan Boulton of the Australian Industrial Relations Commission) serves on a long term secondment to the International Labour Organisation, based in Jakarta, Indonesia.  Doubtless, there are others.


In the years since Latham and Dixon gave wartime service in international postings, the constitutional doctrines governing the separation of federal judicial power from the other branches of government have, to some extent, been sharpened in Australia.  This development has been based, in part, on the apparent purpose of the text and structure of the Australian Constitution
; in part on considerations of history; and in part on the perceived special needs of a federal system of government for a manifestly neutral judicial umpire.  

Whether constitutional considerations forbid all international activities by federal judges in Australia has never been decided.  The particular federal concerns that have underpinned prohibitions on serving judges accepting functions for the Executive Government of the Commonwealth
 or of a Territory or State do not appear to have the same significance, or dangers, for involvement of serving judges, for example, in purely advisory bodies of the United Nations Organisation.  

Nevertheless, sensitivities remain and would present for consideration in countries, especially federal countries, which consider that, generally speaking, serving judges should have as little as possible to do with officials of the other branches of government.  Thus, in Australia, save for the formal occasions, such as the opening of the Federal Parliament and occasional social meetings, it is unusual for serving judges to have personal or professional contact with officials of the Executive and especially with serving politicians.  This point cannot be pressed to unrealistic lengths.  Serving judges will occasionally participate in national or other advisory bodies (eg advisory boards of a university or law faculty) alongside officials and private sector members.  Even this, some judges would decline to do.  

The number of serving judges as university chancellors in Australia has fallen in recent years from their heyday twenty years ago; but some still exist.  A danger, at least in a final court of small numbers, is that a university could become involved in important litigation obliging recusal.  Perceptions of bias rules are also probably more stringent in Australia, at least, in recent years.  But here too extreme positions have not been adopted
.  In all cases, save those that enliven express constitutional or statutory prohibitions
, questions of prudence and judgment arise.  There is no evidence that there is a present need for more stringent rules against abuse of office or participation in duties deemed inconsistent with the judicial office.

Generally speaking, the sensitivities just mentioned are well appreciated by serving judges in Australia and elsewhere.  Clearly, they limit the extent to which, and subjects upon which, judges should be involved in national and international bodies.  So far as international bodies are concerned, according to Australian conventions, it would be appropriate for a serving judge to inform the relevant officers of the Executive Government of any activities that could possibly impinge on municipal law or policy.  But, for the most part, as in the JRG or HiiL, discussions in international judicial or similar fora are at a level of abstraction and generality as to make them unlikely in the extreme to cause any difficulty or embarrassment to the judge’s court, colleagues or national government.


Most national governments today recognise the desirability and utility of judges, like other national office-holders, whilst fully discharging their domestic obligations, having contact with judges and other experts in other countries, so as to enhance their own knowledge and to offer appropriate contributions in return.  Most rational people now appreciate that good ideas are not all necessarily home grown.  International engagement by national judges in appropriate bodies can sometimes enhance their service to their own courts and enlarge their thinking and improve the efficiency of their judicial service.

So much for the involvement of serving judges in international bodies and in international conferences and seminars in which consideration may be given to developments in international, regional and national law.  There are limits.  When they are reached, it is the duty of the judge concerned to say so and to have no further involvement in the activity.  The same is true where, in litigation before a court, a party asks the court to do something that is not properly a judicial function but one that belongs to the Executive Government
 or the Parliament
.  In all such matters, serving judges need to keep their eyes alert to the line in the sand.  
JUDICIAL UTILISATION OF INTERNATIONAL LAW SOURCES

There remains one further question about the engagement of Australian judges with international law that has been quite controversial in some circles.  I refer to the use of international legal norms that have not been expressly incorporated into domestic law by, or under, valid municipal legislation, to cast light on the content of national law and especially to become a source, however indirect, of binding legal obligations.  

Undoubtedly, the most sensitive question in this regard has been the extent to which international law may be utilised in expressing the requirements of a national constitution.  That question has been vigorously contested in countries, like Australia, that observe the dualist theory of international law.  According to the strict appreciation of this theory, international law and municipal law comprise “two essentially different legal systems, existing side by side within different spheres of action – the international plane and the domestic plane”
.

It would exceed the scope of this article to explore this issue at any length in the present context.  The writer has earlier expressed views extrajudicially
 and in judicial opinions
.


Since the decision of the High Court of Australia and the reasoning of the majority in Mabo v Queensland [No 2]
, there has been less debate in Australia about the use that judges may make of international law relating to human rights in resolving issues that are not specifically constitutional.  In that decision, in well-known words, Justice F G Brennan wrote
:

“The opening up of international remedies to individuals pursuant to Australia's accession to the Optional Protocol to the International Covenant on Civil and Political Rights (See Communication 78/1980 in Selected Decisions of the Human Rights Committee under the Optional Protocol, vol.2, p 23) brings to bear on the common law the powerful influence of the Covenant and the international standards it imports. The common law does not necessarily conform with international law, but international law is a legitimate and important influence on the development of the common law, especially when international law declares the existence of universal human rights…”


The common law develops by way of the published reasons of the judges, moving by analogical reasoning and analysis from an earlier point, as expressed in earlier judicial opinions, to a later point.  It is in that sense that judges today, in Australia as everywhere else, live in a world in which international law plays an increasing role and impinges on the judicial perceptions of reality and justice.  Inevitably, these perceptions spill over into reasoning addressed to the solutions of contemporary problems of municipal law.  

It would not be proper for a municipal judge, unilaterally, to attempt to introduce an entire body of international law into domestic jurisdiction where the Executive Government and Parliament have held back from doing so – by “the back door”, as it were
.  No-one questions that this is so.  But to say this is, in effect, no more than to recognise the interstitial role of the judiciary in expounding the common law and declaring new rules and obligations that bind particular individuals and render them liable to legal sanctions.  

Between the use of international texts and jurisprudence as tools in reasoning (which is legitimate) and “back door” incorporation of entire treaty obligations (which is not), there is obviously a great deal of room for debate and difference amongst particular municipal judges.  This is not only true of Australia.  There is an equally lively debate upon this topic in other countries, most notably the United States of America
.


It follows that, to some extent, at least in dualist jurisdictions and those that do not have a comprehensive national constitutional charter of human rights (such as Australia), suggestions that steps should be taken to enhance national judicial awareness of the developments of the international law of human rights would be served by some municipal judges as lacking priority for their day-to-day work.  For others, it would be seen as mildly heretical.  For still others, it might be regarded as down-right inappropriate, involving the potential invocation of non municipal legal sources to introduce into domestic law vaguely worded “rules” that can be twisted to achieve outcomes desired by the particular judge (“cherry picking”) rather than outcomes required by pre-existing law.


Still, for most countries these arguments will be viewed as presenting immaterial concerns because the judges have their own constitutional or statutory charters of fundamental human rights bearing some analogy to the equivalent statements of rights in international human rights law.  For judges in such countries, the notion of rejecting the jurisprudence of international or regional courts and treaty bodies would be unthinkable, even where those judges are not bound to follow them as a matter of legal duty.  For a country, such as Australia, at an earlier stage of legal development on this issue, the legal culture is partly indifferent and partly hostile.  In the field of international human rights law, in particular, the hostility is sometimes acute.  Evidence of that response may be seen in the reasoning of Justice Michael McHugh in Al-Kateb
.

It must therefore be recognised that the extent to which international human rights law is relevant to the resolution of particular cases before municipal courts, at least in countries such as Australia, and specifically where the international law in question has not been expressly incorporated by valid legislation, remains a somewhat controversial one.  No doubt in such countries (and there are today relatively few without some form of national human rights guarantees), international law, including the international law of fundamental human rights, will continue to be embraced but caution and a degree of hesitation.  The likelihood is that the transnational judicial dialogue evidenced by the developments described in this article, will continue to gather pace.  Thus, the provision of information to judges on international legal developments seems a useful starting point.  Some judges would find such materials helpful although not binding.  Those who do not want such information are perfectly at liberty to ignore it.  Those who feel a need to use it in various ways must obviously do so in a manner that conforms to their own municipal law in this respect.


What cannot be denied is that this is a lively subject for debate and discussion in national judicial circles, including in constitutional cases and including in countries, such as Australia, which have hitherto been generally hostile to the use of international law in that context
.

A DIVIDED CONSTITUTIONAL DECISION

These comments bring me back to the decision of the High Court of Australia in Roach v Australian Electoral Commission
.  That decision, in my opinion, illustrates the way in which international human rights jurisprudence has a tendency to seep into judicial reasoning, including about the meaning and application of a national constitution.  

The decision in Roach concerned the validity of a new federal statute which had purported to expand a disqualification from the entitlement to vote in federal elections in Australia of prisoners serving sentences of imprisonment
.  A majority of the High Court upheld the challenge to the amending law
.  A minority dissented
.  The result of the ruling was that prisoners in Australian gaols, serving sentences of less than three years imprisonment, were entitled (indeed required) to vote in the Australian general election of November 2007.  

The majority reasoning in Roach is particularly interesting for the fact that both Chief Justice Gleeson
 and the joint majority reasons
 made reference to the decisions of other national courts (particularly in the United Kingdom and Canada) dealing with similar questions in accordance with their own domestic constitutional law – often by reference to charters or statutes of fundamental rights.  They each also referred, as a contextual matter of relevance, to general legal principles expounded by, and outcomes reached in, the European Court of Human Rights concerning the requirements for similar legislation of the European Convention on Human Rights
.

This utilisation of the reasoning of the European Court of Human Rights in this way on the meaning and requirements of the European Convention in the exploration and elaboration of the requirements of the Australian Constitution, was strongly criticised both by Justice Hayne and Justice Heydon in their respective dissenting reasons in Roach and I have quoted above part of Justice Heydon’s opinion.  The criticism was explained by reference to the past decisional authority which, the dissentients felt, prohibited any such use in constitutional adjudication
.  The majority Justices did not, of course, treat the international or national legal materials as binding or in any way conclusive of the legal questions before them.  Such sources were, in a sense, a record of contextual and historical developments, thought to cast some analogical light on the resolution of the Australian constitutional problem before the High Court.

To forbid use of, or even reference to, such materials, although they were presented in argument and provided part of the intellectual milieu for the decision of the municipal court, would involve a needlessly rigid rule.  It would diminish the transparent revelation of contextual considerations.  It would sever Australian case law from interesting and sometimes useful developments in the growing body of law of international human rights.  It would also ignore the discursive characteristics of common law judicial reasoning and the role that such reasoning plays in revealing honestly the diverse stimuli to analogical consideration of issues by the judges.

So long as judges continue to operate in the real world that surrounds them, and candidly to explain the relevance, as they see it, of the intellectual setting in which they perform their functions, it is inevitable, including in Australia, that they will occasionally make reference to developments of international human rights law as it is thought to be relevant and to bear some rational analogy to the problem in hand.  And this explains why the transnational judicial conversation is likely to continue and to expand.  
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