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The Honourable Hans Raj Khanna


One of the most revered judges of the Commonwealth of Nations, the Hon H R Khanna, died in New Delhi, India, on 25 February 2008.  He was 95 years of age.  He won respect in the judiciary, legal profession and civil society of India, and beyond, by his dissent in the Habeas Corpus case brought during the internal Emergency proclaimed in June 1975 by Prime Minister Indira Gandhi.

H R Khanna was born in British India on 3 July 1912 at Amritsar in the Punjab.   His family had been small traders but his father, Sarb Dyal Khanna, became a leading lawyer in Amritsar.  The son attended the local high school and took his BA degree from a college affiliated with the University of the Punjab, then based in Lahore (now Pakistan).  That was also where Khanna graduated in law.  He joined the Punjab Bar in 1934 and practised in Amritsar.  In 1952 he was appointed a District and Sessions judge.  In 1962 he was elevated to the Punjab High Court on the recommendation of Chief Justice Sir Eric Weston, the last British national to hold that post.  He served for a time on the newly constituted Delhi High Court where in 1969 he became Chief Justice.  In September 1971 he was appointed to the Supreme Court of India.  


In 1973, Khanna was one of the majority of the Supreme Court in a closely divided decision (7:6) in Kesavananda Bharati v State of Kerala 1973 (4) SCC 225.  Against the submissions made on behalf of Mrs Gandhi's government, the Supreme Court brought the previously universal procedure of easy parliamentary amendment of the Constitution to an end.  Khanna established a doctrine that the 'basic structure' of the Constitution could not be abrogated by a purported amendment.  Specifically, he concluded that attempts to deny judicial review of legislation were invalid as contrary to the fundamental purpose and structure of the entire constitutional document.  At the time, traditionalists, raised with British notions of 'parliamentary sovereignty', criticised the majority reasons.  However, many, including India's foremost constitutional advocate and text-writer, H M Seervai, later changed their minds when they witnessed some of the excesses of the Emergency.

The Emergency was the result of an adverse decision against Mrs Gandhi whose challenge to a charge of electoral fraud failed in the courts.  On her appeal to the Supreme Court of India she was granted a conditional stay but meantime could not vote or speak in Parliament.  This resulted in the proclamation of the Emergency in June 1975 and led to the arrest, without charges or trial, of prominent Opposition leaders.  Three of those arrested were later to become Prime Ministers of India.  Purportedly, fundamental rights to life and liberty and equality were suspended and the media was censored.  The availability of habeas corpus petitions was contested by the government but upheld by nine State High Courts.  It was expected that the Supreme Court of India would confirm these decisions.  However, on 28 April 1976, the Supreme Court rejected the petitions as not maintainable.  Justice Khanna was in lone dissent.  His reasons in the challenge A D M Jabalpur v Shiv Kant Shukla (1976) SCC (2) 521 have been likened to Lord Atkin's dissent in Liversidge v Anderson [1942] AC 206 at 244.  Seervai later called this "the darkest hour of India's history after Independence".

As a direct result of his dissent, in January 1977, Khanna was passed over for Chief Justice although he was then the senior serving Justice.  Three of the participants in the majority became, in turn, Chief Justice of India.  Khanna immediately resigned from the Supreme Court.  When the Emergency ended, he was widely honoured for his adherence to principle.  Years later, exceptionally, his portrait was hung in the No 2 Court of the Supreme Court building in New Delhi where it is still displayed.

Soon after Khanna's resignation in 1977, he visited Australia and long thereafter retained links with Australian lawyers who came to know of his integrity, courage and independence as well as his simple and sincere personality.  In probable consequence of the supersession visited on Khanna an interpretation of the requirement in the Indian Constitution for "consultation" with the judiciary over appointments to the Supreme Court has been adopted which effectively requires that the senior Justice at the time of a vacancy must be elevated to Chief Justice of India and only nominees approved by a panel of the Supreme Court judges, may be appointed as Justices.  Whether Khanna would have agreed to these changes is undisclosed.


In retirement Khanna became chairman of the Indian Law Commission (1979-1980).  In 1982 he was the combined Opposition candidate for President of India, but lost to the nominee of Mrs Gandhi, Giani Zail Singh.  Thereafter he undertook arbitrations until the age of 91 and served as long time chairman of the Press Trust of India.  

Justice H R Khanna was a great judge of India and an example of integrity to judges throughout the Commonwealth of Nations.
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