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Chapter 16a

The old Commonwealth: (a) Australia and New Zealand 

The Hon Michael Kirby*
Two nations overwhelmingly populated by sheep

For a judicial body that is thousands of miles away, in a part of the world where the economic, social, cultural, and political circumstances are quite distinct from those prevailing in the southern hemisphere, the influence of the House of Lords on Australian and New Zealand courts has been extraordinary. Especially so because, from colonial times, the House has never been part of the formal judicial hierarchy. This chapter will focus on the influence of the House of Lords since the establishment of the Commonwealth of Australia in 1901 and the grant of Dominion status to New Zealand in 1907. 

For a large part of the 20th century a self-imposed tradition of largely unquestioning adherence to House of Lords decisions existed in both Australia and New Zealand. This practice was so strong that, in Australia, the Lords ‘had sometimes been mistaken for a part of the Australian doctrine of precedent’.
 Similarly, in New Zealand, English decisions were followed ‘almost as a matter of course’.
 Lionel Murphy, one time Australian Attorney-General and High Court Justice, regarded the deference paid to English precedents as an attitude ‘eminently suitable for a nation overwhelmingly populated by sheep’
—a comment specially apt for the two Southern outposts of the British Empire. Overall, this obedience was not altogether surprising. And, most of the time, it was substantially beneficial.

The source of influence of the House of Lords

When Australia and New Zealand were colonised by Britain the colonists inherited so much of English case law and statute law as was applicable to ‘their own situation and the condition of the infant colony’.
 English law did not simply provide a foundation for Australian and New Zealand law, as ‘the initial reception flowed without much distinction into the assumptions of precedent’.
 In large part, English law was viewed as part of the precious birthright of the settlers.

The generally binding character of House of Lords decisions was affirmed by the Privy Council, which had undoubted jurisdiction as the final court for the antipodean colonies. In Robins v National Trust Company, Viscount Dunedin stated that the House of Lords ‘is the supreme tribunal to settle English law, and that being settled, the Colonial Court, which is bound by English law, is bound to follow it’.

A primary reason for treating House of Lords decisions as effectively binding was a recognition of the fact that the membership of the Privy Council substantially overlapped with participation in the judicial work of the House of Lords. This made it sensible and prudent for judges in Australia and New Zealand to write their judicial reasons with ‘one eye to the prevailing English case law on the subject’.
 So long as the right of appeal to the Privy Council remained, the policy of following House of Lords decisions was considered ‘a practical necessity’.

In the 19th century and throughout much of the 20th century great weight was also placed on maintaining uniformity within the English common law or ‘the Common Law’ as it was usually described. Indeed, as late as 1948, Sir Owen Dixon, later Chief Justice of Australia, considered that ‘[d]iversity in the development of the common law . . . seems to me to be an evil’.
 

Australia

A wise general rule of practice
The binding effect of the decisions of the House of Lords upon Australian courts was emphatically stated in 1943 in Piro v W Foster & Co Ltd.
 The High Court of Australia upheld the decision of a trial judge in South Australia to follow more recent House of Lords decisions regarding the general principles applicable to an action for damages,
 instead of an earlier, contrary decision of the High Court.
 Whilst acknowledging that House of Lords decisions were not ‘technically’ binding, Chief Justice Latham declared that:
 

. . . it should now be formally decided that it will be a wise general rule of practice that in cases of clear conflict between a decision of the House of Lords and of the High Court, this court, and other courts in Australia, should follow a decision of the House of Lords upon matters of general legal principle. 

Justice Williams was the strongest supporter of the authority of the House of Lords decisions, stating that ‘[i]t is the invariable practice for the Australian courts, including this court, to follow a decision of the House of Lords as of course, without attempting to examine its correctness, although the decision is not technically binding upon them . . .’

Professor Zelman Cowen, who was later to become Governor-General of Australia, commented that this decision ‘formally [wrote] the House of Lords into the hierarchy of tribunals whose decisions bind Australian Courts’.

The declaration of judicial independence 

In 1963 the decision of the High Court of Australia in Parker v The Queen
 heralded a change of attitude towards English precedent in Australian courts. The High Court declined to follow the decision of the House of Lords in DPP v Smith,
 which had established an objective test of intent for murder. On the issue of precedential respect, with the rest of the Court concurring, Chief Justice Dixon stated:
 

Hitherto I have thought that we ought to follow decisions of the House of Lords, at the expense of our own opinions and cases decided here, but having carefully studied Director of Public Prosecutions v Smith [1961] AC 290 I think that we cannot adhere to that view or policy. There are propositions laid down in the judgment which I believe to be misconceived and wrong. They are fundamental and they are propositions which I could never bring myself to accept . . . I wish there to be no misunderstanding on the subject. I shall not depart from the law on the matter as we have long since laid it down in this Court and I think that Smith’s Case [1961] AC 290 should not be used in Australia as authority at all.

In time, the Privy Council would also follow the approach of the High Court, returning to more orthodox doctrine from which the Australian court would not be budged.
 
Confirmation of the new approach 
The general approach taken in Parker v The Queen was confirmed in Skelton v Collins.
 Again the High Court declined to follow the majority reasoning in a then recent House of Lords decision.
 Instead, it applied an earlier House of Lords decision
 concerning the assessment of compensation for the estate of an injured person who had later died. Justice Kitto stated:

The Court is not, in a strict sense, bound by such decisions, but it has always recognised and must necessarily recognise their peculiarly high persuasive value. Moreover the reasoning of any judgment delivered in their Lordship’s House, whether dissenting or concurring, commands and must always command our most respectful attention. 
It was also decided that, where there is a clear conflict between a decision of the House of Lords and the High Court upon a matter of legal principle, other Australian courts ought to follow the High Court.
 Justice Windeyer suggested that the High Court should be cautious in its treatment of authorities of the House of Lords which made ‘reference only to English decisions . . . and seemingly to meet only economic and social conditions prevailing in England’.

Following this decision, it was noted in Australia that ‘[a] new relationship of equality and mutual respect has emerged to replace the “colonial” attitude, clearly evident on both sides not so very long ago’.
 Nevertheless, where there were no conflicting Privy Council or High Court decisions, decisions of the House of Lords continued to be treated as ‘binding’ by some Australian courts until as recently as the 1980s.
 

Confirmation by the Privy Council 
As an indication of the growing pragmatism affecting the relationship of courts in England and Australia, the Privy Council acknowledged in Australian Consolidated Press Ltd v Uren,
 the entitlement of the High Court to adhere to its own earlier decisions where they conflicted with an earlier House of Lords precedent.
 The case concerned the question of when exemplary damages should be awarded in a successful action for defamation. Lord Morris of Borth-y-gest, in delivering the advice of the Privy Council, stated in plain terms that ‘[t]heir Lordships are not prepared to say that the High Court were wrong in being unconvinced that a changed approach in Australia was desirable’.
 These words ‘sounded the death knell of mandatory uniformity of the common law’.

Persuasiveness of the reasoning 
Appeals to the Privy Council from Australian courts were finally abolished in 1986.
 The leading case on the status of English decisions in Australian courts following the removal of the Privy Council from the Australian judicial hierarchy is Cook v Cook.
 The High Court, while acknowledging that Australian courts would ‘continue to obtain assistance and guidance from the learning and reasoning of United Kingdom courts’, stated:

Subject, perhaps, to the special position of decisions of the House of Lords given in the period in which appeals lay from this country to the Privy Council, the precedents of other legal systems are not binding and are useful only to the degree of the persuasiveness of their reasoning. 

An emerging Australian common law

The statements made in the High Court in Parker v The Queen and Skelton v Collins, and the abolition of appeals to the Privy Council, contributed significantly to the recognition in Australia of the existence of a distinctive ‘Australian’ common law.
 Since these decisions, the High Court has deviated from the line taken by the House of Lords on a growing number issues, for example in relation to damages for gratuitous services,
 the availability of exemplary damages,
 immunity for barristers’ negligence,
 the law of resulting trusts,
 apprehended bias,
 nervous shock,
 the liability of local authorities,
 and many other topics.

Consideration of House of Lords decisions in recent years

Today, at least in the High Court of Australia, it is never assumed that the judges will defer to House of Lords authority. Nevertheless, as Chief Justice Gleeson recently observed, ‘[t]he influence of English decisions, although no longer formal, remains strong’.
 Just as in recent times the House of Lords has increased its use of authority from Commonwealth courts, the antipodean courts have repaid the compliment. There has actually been an increase in the citation of House of Lords decisions by the High Court in recent years.
 The High Court sometimes applies House of Lords decisions where the House of Lords has considered a particular issue first, such as the cases concerning rape in marriage
 and the statutory abrogation of legal professional privilege.
 Justice William Gummow has reckoned that the extent of the interchange in decision-making by the High Court and House of Lords is possibly greater than before,
 although this interchange ‘does not necessarily yield to concurrence of outcome’.
 The link is now one of rational persuasion in a context of substantially shared basic legal doctrine. It is no longer a relationship of obedience or subservience.

Australian influence on the House of Lords
It has been suggested that the decisions in Parker v The Queen and Skelton v Collins contributed to the House of Lords decision in 1966
 to abolish the rule that their own prior decisions on points of law were absolutely binding so that their effect could only be altered by Parliament.
 An experienced Australian advocate proposed that part of the reason for that change was ‘undoubtedly the attempt to preserve the Australian link in particular and the uniformity of the common law in general’ as the House of Lords would be able to ‘make due allowance for the opinions of other common law judges, in Australia and elsewhere’.

For most of the twentieth century, during the era of imperial authority, the House of Lords only very rarely drew upon decisions of Australian courts. In recent times, however, the House of Lords has often referred to High Court decisions on a broad range of issues. For example, in the Deep Vein Thrombosis and Air Travel Group Litigation, Lord Scott of Foscote said that the ‘most important DVT authority is the recent decision of the High Court of Australia in Povey v Qantas Airways Ltd [2005] HCA 33’.
 In Gilles v Secretary of State for Work and Pensions, a case concerning ostensible bias in a disability appeal tribunal, the House of Lords accepted my own reasoning in Johnson v Johnson
 regarding the meaning of the fiction by which such questions are judged—the reasonable and well-informed observer.
 In R v Soneji (Kamlesh Kumar), Lord Steyn commented that the joint reasons by the High Court of Australia regarding the determination of the validity of an act done in breach of a statutory provision ‘contains an improved analytical framework for examining such questions. In the evolution of this corner of the law in the common law world the decision in Project Blue Sky
 is most valuable’.
 There are many other instances. 
House of Lords’ influence on Australian law
It would exceed the ambit of this chapter to describe in detail the influence of House of Lords decisions on Australian law over the past two centuries. Virtually every area of the law has been affected by the reasoning in House of Lords cases. The fifth reported decision of the High Court of Australia in 1904 was Chanter v Blackwood,
 an electoral case that involved the application of the principle stated by the Lords in Julius v The Bishop of Oxford.
 Using such cases in their reasoning became second nature to all Australian judges and lawyers. The Appeal Cases and other reported series carried their Lordships’ decisions to the other side of the world. The Australian Law Journal, the national legal journal of record, noted the main decisions and changes in the course of authority.
 Members of the House of Lords were typically the principal guests at the recurrent Australian legal conventions. Sometimes such visiting English judges planted ideas that were to have a large impact on judicial administration (permanent intermediate appellate courts are an instance).
 

Legal nationalism was a relatively quiescent force in the Australian judiciary and legal profession, even after the end of the Privy Council appeals which had reinforced the logic of using House of Lords authority. In part, this was the product of legal habits, legal education and professional conservatism. In part, it was the result of having the authorised English reports on the shelves of judges and advocates—a large investment reinforced by daily usage. But mostly, it was a recognition of the practical utility and high intellectual distinction and persuasiveness of House of Lords reasoning. Every now and then, even today, judges in lower courts who have followed House of Lords authority unquestioningly, as if it were binding on them, need to be reminded of the new remit.
 

However, for the most part, the borrowing from House of Lords authority has been advantageous for Australian law. It rescued Australian judges and lawyers in a huge but sparsely populated country from narrow legal parochialism. From colonial times, it linked Australian law to one of the great legal systems of the world in the heyday of its imperial and economic influence.
 If in recent decades it was noticed that there was a need to consider the imports more closely for their suitability for a somewhat different society with different problems and values, this was merely another element in the evolution of the relationship of Britain and Australia—from one of dutiful obligation to one of friendship, shared interests, and mutual regard.

New Zealand
New Zealand courts were possibly even more obedient and unquestioning than Australian courts in their treatment of English precedent generally.
 Prior to the establishment of a separate and permanent Court of Appeal in New Zealand, the primary policy concern of the New Zealand courts appeared to be to avoid any departures from the common law in England.
 The New Zealand Court of Appeal was established in 1958. The influence of English precedent was particularly powerful in its early years.
 Given the size and composition of the population, the resources of the legal profession and the continuation of Privy Council appeals, this was scarcely surprising.

Changing attitudes to English authority

The first murmurings of change in New Zealand occurred in Corbett v Social Security Commission,
 when the New Zealand Court of Appeal followed a Privy Council decision
 which conflicted with a House of Lords decision.
 Later, in Ross v McCarthy
 the New Zealand Court of Appeal expressly acknowledged that it was not bound to follow the House of Lords. The Court stated that decisions of the House of Lords were entitled ‘to be treated with the very greatest of respect and only departed from on rare occasions where for some good reason or another the law in New Zealand has developed on other lines’.
 Nonetheless, in McCarthy, the Court applied the relevant House of Lords authority. 

The real break came in Bognuda v Upton & Shearer Ltd.
 The Court of Appeal was faced there with established House of Lords authority that was at variance with perceptions of the requirements of modern New Zealand law and society. In the result, the New Zealand Court of Appeal declined to follow the House of Lords decision in Dalton v Angus.
 Justice North, President, and Justice Woodhouse declared that, while House of Lords decisions were entitled to great respect, New Zealand courts were not bound by them as a matter of the law of precedent. The Court of Appeal clearly indicated a willingness to diverge from the House of Lords line of thinking where it was considered inappropriate to New Zealand’s law and society. At the time, this decision was described as having ‘created a landmark in the development of New Zealand legal identity’.
 

After the decision of Bognuda v Upton the Court of Appeal demonstrated a ‘much less inhibited approach to precedent and a greater readiness to use judicial reasoning to determine and develop the law’.
 By 1982, it was observed that ‘[m]uch water has . . . passed under the bridge and it cannot now be said that this Court is bound by the House of Lords’.
 Unremarkable as a matter of legal logic—given that the institutional link of New Zealand courts was only to the Privy Council and not to their Lordship’s House—the assertion of independence was still seen at the time as a striking and novel idea.

In 1996, the Privy Council recognised that the New Zealand Court of Appeal was entitled to depart consciously from English decisions on the basis that social conditions and the values of society in New Zealand were different from those of England.
 The right to appeal to the Queen in Council was only abolished in New Zealand in 2003 with the establishment of the New Zealand Supreme Court as the nation’s final appellate body.
 The move was controversial in some circles in New Zealand, usually on the expressed basis of the small size of the population. However, once again, the evolution of independent institutions was a natural development, at once inevitable and appropriate.

An emerging New Zealand common law 
As in Australia, a separate New Zealand common law began to emerge in the 1980s. By 1987, Sir Robin Cooke, then President of the New Zealand Court of Appeal and later himself a judicial member of the House of Lords, declared that ‘New Zealand Law . . . has now evolved into a truly distinctive body of principles and practices, reflecting a truly distinctive outlook’.
 Thus, in Lange v Atkinson
 the New Zealand Court of Appeal ‘found the constitutional air of New Zealand too pure to be contaminated by uncertain English common law restrictions on political expression imposed by defamation law’.
 The New Zealand Court of Appeal also deviated from the approach of the House of Lords in respect of recovery of economic loss,
 intoxication as a defence to a criminal charge,
 and recognition of invasion of privacy within tort law.
 The House of Lords now considers decisions of New Zealand courts
 as indeed the reasoning of other foreign courts when, as often happens, they touch upon common problems. The links of language and basic legal doctrine are a great legacy of our history. The trans-national conversation between courts of high authority on issues of mutual interest is likely to expand still further with the creation of the Supreme Court of the United Kingdom.

Reasons for divergence and the future influence of the House of Lords

The reasons why divergences in legal principle occur from time to time vary. Divergences in the common law are often attributed to the differences in social conditions in various jurisdictions. However, as Justice Gummow suggests:

a greater part will be played by the strength of the submissions by the respective counsel, the degree of judicial research in judgment writing, and, in the end, by differing views of strong-minded and experienced judges upon issues of fundamental principle.

The growing influence of European law on the content of the law of the United Kingdom may limit the use of some English cases as precedents for the development of legal principles in Australia and New Zealand, at least in particular areas of the law. The fact that Australia does not have a constitutionally entrenched or statute-based national Bill of Rights is also significant.
 Furthermore, the influence of House of Lords decisions is also limited by encroachments into traditional areas of the common law by statute law. Nonetheless, the basic similarities of much legal doctrine remain. Habit, utility, a common language, and the traditionally practical way of looking at legal problems ensure that a sharing of learning and experience is bound to continue in the foreseeable future—probably more in Australia and New Zealand, in the long run, than in other Commonwealth countries outside the antipodes. Just the same, Australian and New Zealand courts now consult jurisprudence from many other jurisdictions, including civil law jurisdictions.
 Almost certainly, this will also become a feature of the new Supreme Court of the United Kingdom as it is cut loose from its imperial past and traditional associations, stirring to mark out for itself a new and distinctive role in the world community of final, national courts.

Conclusion
For a substantial part of the 20th century, the House of Lords of the United Kingdom, in its judicial role, exerted an immense influence on the courts of Australia and New Zealand. Only now, in the past decade or so, has the obedient, dependent attitude of courts in the former antipodean colonies begun to fade.
 Australian and New Zealand courts are greatly indebted to the House of Lords for decisions on legal principle across the entire landscape of the common law. We continue to benefit from such decisions and now, the highest court in the United Kingdom is sometimes also assisted by decisions of Australian and New Zealand courts. 

It is inevitable that the automatic application of the reasoning of the final court of the United Kingdom will decline, proportionately, in its influence on the elaboration of judicial opinions of the courts in Australia and New Zealand. Professional habits will change. New source materials will proliferate. Distinct linkages reflecting geography, the indigenous peoples, commerce, culture, and utility will be built. International law will grow in importance. Fresh contacts will be made, especially with other common law jurisdictions that represent the world wide progeny of the courts that began by clustering around Westminster Hall. 

Courts elsewhere now proclaim their own independence and integrity. Yet it is the greatest tribute that can be paid to the courts of England, including the House of Lords, that a strong element of imitation survives. The content of the law will change. But the integrity of courts, the judicial methodology and the basic doctrines of the legal order constitute some of the most precious exports of the United Kingdom to the whole world. And the House of Lords has played a central role in this process during a time of imperial transition.

* Justice of the High Court of Australia. The author acknowledges the assistance of Ms Anna Gordon, Research Officer in the Library of the High Court of Australia, and members of the Faculty of Law, University of Otago in the preparation of this chapter.
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