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One of the most precious books I ever received was presented to me soon after I arrived at High School.  It was an anthology of English verse.  I did not appreciate the requirement that accompanied the gift, that I should learn many of the poems by heart.  Up and down the driveway of our family home I walked, reciting verses set for memorisation by my teachers - examples of civilisation from five centuries of English poetic composition.  


Now, these treasures of memory accompany me wherever I go.  Like Rumpole of the Bailey, I am never entirely alone.  These compositions go on rattling around in my brain.  Their creative power augments my own puny endeavours.  Sometimes, when least expecting them to do so, they re-visit me.  They are ancient and modern.  From England, Ireland, Australia and other lands of Anglophonia.  Occasionally an English translation of a poem written in Ancient Greece or Rome turns up.  Quite often I get an insight into the slightly different way of seeing familiar things expressed in French or German.  There are realists and romantics.  Sonnets and iambic pentameters.  Rhyming couplets and prose.  All thrown together in the one anthology.  It is the very difference within the collection that heightens its interest.  Contrast and comparison stimulate creativity in thought.  


So it is with this anthology.  There are, of course, links that bind together the chapters and thus present common themes.  The essential link is the mysterious phenomenon of biological life, made even more puzzling when consciousness, intelligence and the moral sense emerge in the higher life forms.  


Like my book of poems, we have a cornucopia here.  It mixes together an amazing variety of subjects.  The quandary of the so-called ‘saviour sibling’.  The puzzle of bacteriological and biological warfare.  The dilemma of genetic population research.  The tragedy of the dwindling global commons.  The specific challenges of the SARS and HIV epidemics, wildlife disease and genetically modified organisms.  The story of responses to problems of this kind both at a national and at an international level.  A chapter on the development of the Australian Gene Technology Act 2000 (Cth) and the global development, within UNESCO, of the Universal Declaration on Bioethics and Human Rights 2005.

The human mind seeks out linkages that will imprint an intellectual unity upon such diverse topics.  Yet we should not be surprised that the unity is not always immediately apparent.  It is so in an anthology of verse.  The only unity that it affords lies in its demonstration of the variety of the special discourse that we call poetry.  In this anthology we are presented with a disparate collection of ideas by writers who are experts in their subtopics involving the meeting ground of biology and law.  As with the anthology of verse, it cannot be expected that the reader will enjoy each contribution equally.  Some we may even dislike, seriously question and disagree with.  Others we may embrace because they appear closer to our own experience and more welcome because they are more familiar and seem more acceptable.

The editor reminds us, at the end, that even this diverse collection by no means exhausts the challenges that biology now presents to the discipline of law.  Nanotechnology is a new development that opens up many questions, some of them closely related to the likely future of the human species.  As well, we could multiply the chapters of this book many times over with old and new problems that exist at the point where law meets biology.  The problems of intellectual property protection and biological inventions.  The problems of the human diseases of malaria and HIV that have so far eluded the search for a vaccine or a cure.  The equine influenza epidemic with its global and national ramifications.  The controversies over hybridisation of human and other animal life forms.


If there is a common theme revealed by this anthology (apart from the variety and complexity of the problem) it is the puzzle of how the human construct of law should respond to the issues presented by this book.  Like Rosencrantz and Guildenstern in Shakespeare's Hamlet, I feel that I have wandered across the face of this anthology, in search of a useful path for myself and my discipline; but never sure that I will find one.  


The opening chapter by Barbara Hocking, which addresses the ‘saviour sibling’ dilemma is useful, not only for the legal and ethical puzzles that it presents but also for the basic lesson that it teaches.  In common law countries there is never ultimately a legal vacuum.  If Parliament or the Executive Government have not made binding rules to cover a problem presented by new technology, our system of law is never silent.  In such a case, it is left to other officials, namely judges, to develop and express the governing law.  They do this by calling upon earlier broad statements of the common law and developing those statements, by analogical reasoning, so as to be applicable to the new case. 


This was the challenge presented to the English courts by the Quintavalle litigation [2005] 1 WLR 1061 which provides the challenging focus of the first chapter.  Also mentioned there is a pair of cases that fell to be decided by the High Court of Australia concerning instances of so-called ‘wrongful birth’ and ‘wrongful life’:  Cattanach v Melchoir (2003) 215 CLR 1 and Harriton v Stephens (2006) 226 CLR 52.


The divisions between the judges over these cases and the solutions that should be offered for the puzzles presented there demonstrate, at once, the utility of having a decisional safeguard but also the desirability of generally keeping it in reserve.  Normally, in expressing legal solutions for the kinds of problems presented in this anthology, it is preferable that they be produced in close consultation with the affected actors and also with the general community.  

This is the endeavour described by Charles Lawson and Richard Hindmarsh in their chapter that explains the development of the Gene Technology Act.  The product may have been, as they believe, imperfect.  But the methodology is preferable because of the wider range of data upon which such lawmakers can draw.  Relying on parties to litigation, often with restrictive and wholly selfish objectives, may not afford the decision-maker the best sources of scientific, economic, social and other data that should be taken into account to arrive at a fully informed conclusion.

In his chapter on the Universal Declaration on Bioethics and Human Rights, Christian Byk explains both the necessity and the problem of developing general principles that will guide the international community in tackling contemporary bioethical dilemmas.  
When, on the instigation of the French President Jacques Chirac, UNESCO embarked upon an urgent project to develop the new Universal Declaration, I was a member of that Organisation's International Bioethics Committee.  I had served in that capacity in the concluding stages of the adoption of the earlier Universal Declaration on the Human Genome and Human Rights.  That document had been regarded as a successful first step in expressing the universal principles that should govern humanity's response to the discovery, adaptation and use of the human genome.  Thirsting for more progress, UNESCO set itself a severe discipline, effectively of two years, within which to prepare the far more comprehensive Universal Declaration on Bioethics and Human Rights.  I was elected to chair the drafting group for that project.  Eventually, a draft was adopted by the Group and endorsed by the International Bioethics Committee.  With a number of changes, that document was accepted by the General Conference of UNESCO in 2005.  It has now been placed before the international community.


In his chapter, Christian Byk describes the difficulties that lie in the way of securing agreement on broad principles such as are needed to provide a foundation for legal responses to contemporary bioethical dilemmas.  The difficulties include:

· How to bring together the ancient principles of medical ethics with the more modern legal principles of fundamental human rights so as to secure common solutions from them both for new biological dilemmas;

· How to reconcile the differing stages of social and scientific developments and different economic interests when countries address biological dilemmas and solutions that are seen as ethically sound but also nationally advantageous; and

· How to accommodate the force of globalism that is generally at work in scientific developments with the diversity of cultures and interests of nation states and the divergent ethical principles that such diversity brings in its wake.


The work of UNESCO on the two Universal Declarations demonstrate that progress can be made towards framing broad principles that seek to attract a large measure of consensus in international organisations.  Nevertheless, such broad principles frequently break down when lawmakers face the difficult task of drafting binding rules that will impact, in the workplace and laboratory, upon the conduct of individuals, corporations and nation states.  This is where the going will often get tough.


The variety, diversity and importance of the challenges that are presented to lawmaking by advances in biotechnology are well illustrated in this book.  Indeed, this is the chief value of this anthology.  It demonstrates the complexity of securing effective legal responses to biotechnology when international cooperation is essential to effectiveness.  Particularly so when international cooperation is hard to achieve because of the dialectical, economic, religious and cultural impediments that stand in the way.

In 2007, the King's College School of Law in London launched a new Centre for the Study of Technology, Ethics and Law in Society (TELOS).  At a conference called to mark the creation of TELOS, I was asked to identify some of the main challenges, paradoxes and pathways for the future.  The collection of papers of the conference is being published at the same time as this anthology (Roger Brownsword and Karen Yeung (eds), Regulating Technologies (Oxford: Hart, 2008)).  In effect, the chapters of this volume supplement and illustrate the themes of the TELOS meeting.  

Amongst the chief lessons that I derived from the TELOS conference, several of them have significance for the subject matters of this book:

(1)
The regulation of technology presents a new dilemma hitherto uncommon in the law.  Technology, of its character, is normally global.  Law being the command of an organised community is traditionally tied to a particular geographical jurisdiction.  It is into this context that direct enforcement of rules by "Code", embedded into the technology itself, sometimes imposes a novel and distinctive dimension of lawmaking.  Occasionally, that dimension presents itself to law courts as happened in Australia in the playstation case:  Stevens v Kabushi Kaisha Sony Computer Entertainment (2005) 225 CLR 193;

(2)
Unless limits on the development and use of biotechnology are clearly expressed and upheld in an effective way, the absence of regulation will normally mean that the society in question has effectively made a decision to permit the technological development to occur without impediment.  Thus, in a practical sense, legal inaction in this field can effectively amount to a decision;

(3)
The normal organs of legal regulation often appear powerless in the face of a new global technology.  An attempt by one nation's laws to prohibit or regulate transnational technology will often face difficulties of acceptance and enforcement.  Yet this demonstrates that regulation must often be global if it is truly to be effective;

(4)
In responding to biotechnology it is important to appreciate that one response does not necessarily fit all problems.  Self-evidently, some forms of technology addressed in this book, are highly sensitive and urgently in need of regulation.  Unless nuclear, bacteriological and toxin weapons, as described in Chapter 2, are effectively controlled by the global community, their destructive power has the potential to render all other topics in this anthology theoretical.  The realisation that this is so adds a sense of urgency to addressing some of the subjects of this book;

(5)
A particular challenge in the current age is the growth of religious and moral fundamentalism.  This development presents practical difficulties of actually securing common ground that is essential to the development of the mutuality and compromise necessary for effective legal regulation;

(6)
All regulation of technology, including biotechnology, information technology and neuroscience, must, in order to be effective, be based upon a sound understanding of the technology concerned.  Most of the subjects recounted in this book portray significant controversies about the state of the art.  Those who set out to design regulation must first master the technology that they hope to regulate.  Often this is difficult or impossible because of the distinct training and mindsets of the scientist/technologist and the lawyer; and
(7)
Finally, it is necessary always be aware of the potential democratic deficit that exists in the regulation of technology.  Confronting questions of the kind described in the chapters of this book is rarely politically popular.  Elected lawmakers are prone to leave such dilemmas unattended because of the controversies which they present.  Alternatively, noisy lobby groups with uncompromising standpoints may seize the initiative.  They may impose dogmatic positions on the law that then take time to be reconsidered and amended.  Reconciling the complex, fast-moving, often emotive subjects of biotechnology reviewed here with the general democratic character of a nation sate such as Australia is an important puzzle.  Addressing the democratic deficit at the level of international organisations, such as UNESCO, presents an even greater puzzle, perhaps insoluble.  Ensuring that law keeps pace with fast-moving technology, and with the challenges that technology presents, constitutes one of the major social and political puzzles of the current age.  The puzzle does not go away because it is so complicated nor because we would prefer not to have to consider it.


So this is the ultimate value of this anthology.  Authors with knowledge and expertise in particular spheres have written chapters on nine distinct controversies linked only by the thread that each chapter, somehow, concerns the interface of law with living matter.  Most of the chapters are concerned with highly particular but concrete and practical problems.  Those problems are not resolved by ignoring them and doing nothing.  Yet to do something, and to do it wisely, is not always easy.  In part, this is so because of the complexity and controversy of the science.  In part, it is because of the complexity and controversy of the social assessments.  

The great value of this book is that it gathers together a collection of contemporary biotechnological questions that we may know about generally from the media.  It presents them to us in detail and from informed perspectives that we may accept or reject.  We cannot reject the challenge which demands that we respond.  Once again, the lesson is taught.  To do nothing is to make a decision.  And that is why this book is important because it stimulates us to consider the responses to difficult dilemmas that will be, at once, both just and effective.  
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