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Examining the pages of this excellent book (which captures a moment in the laws of Australia) it is astonishing to see how many cases have involved my participation - either in the Court of Appeal of New South Wales or in the High Court of Australia.  In the Court of Appeal, this was understandable because contract litigation, contested commercial obligations and conflicts between families and friends were part of the staple business of private law that kept that court busy.  As well, the Contracts Review Act 1980 (NSW) had commenced operation shortly before my appointment.  By the time I arrived, the cases on that Act had begun to flow.  


If the issues are less frequent visitors to the High Court, because of the universal necessity to secure special leave to appeal, they still present from time to time.  This book will prove a marvellous research tool.  It is comprehensive, analytical and well presented - just what the busy legal practitioner and judge need when confronted by problems of this kind.


The merit of the excellent layout of the topic is that it permits the user of this text to see at once the categories into which the legal remedies against wrong or unconscionable conduct are subdivided by the law.  First, there is the section on misrepresentation [35.2]-[35.5].  Then there is a general part on the notion of unconscionability [35.5].  There follows an examination of the principles of estoppel by which a party to legal proceedings may be precluded from asserting against an opponent a factual or legal state of affairs inconsistent with another earlier assumed state of affairs [35.6].  A section follows on duress, where the pressure exercised on a party by another is such that the law will treat it as illegitimate and give relief against its consequences [35.7].  Then comes undue influence by which a party takes advantage of a position of dominance that is regarded as contrary to conscience [35.8].  Finally, there is a detailed analysis of unconscionable dealings under federal and State statute law, notably the Trade Practices Act 1974 (Cth) and the Contracts Review Act 1980 (NSW) [35.9].  


A journey through these categories of the law discloses the circumstances in which a party to obligations (most of them but not all derived from contracts) seek relief from those obligations - or say that an obligation never legally arose - because, as variously put, to hold them to the asserted duty would be unconscionable or unfair.

In approaching such cases I have often felt a slight unease and it is as well that I confess to it once again.  To the end of his distinguished judicial service, Justice Michael McHugh would often say, publicly and privately, that in the matter of contract law I was the blackest of black letter lawyers.  True it is, I hold to the somewhat old-fashioned opinion that parties of full age, without any relevant legal disability, should ordinarily be held to the legal obligations they have assumed - especially contractual obligations.  For me, generally speaking, a promise is a promise.  Fair weather promises, given in the expectation of financial or personal advantage should not normally be treated as provisional, only to be revised when time passes, when the bargain seems less rosy or other circumstances render the need of escape urgent to the former promisor.  Generally speaking, I do not have much time for those who do not stick to their bargains.  I suppose, this is an attitude sourced in moral feelings.  Obligations properly assumed should ordinarily be fulfilled.  The economy, including the international economy, would collapse if it were too easy to escape from serious obligations assumed or imposed by law.  

I expressed this opinion in Austotel Pty Ltd v Franklins Self-Serve Pty Ltd
:
"… [C]ourts should be careful to conserve relief so that they do not, in commercial matters, substitute lawyerly conscience for the hard-headed decisions of business people
 … If courts do not show caution here they will effectively force on commercial parties terms which the court may think to be reasonable and as ought commonly to govern such a contract but which the parties themselves held back from concluding.  Moreover, the contract then enforced will not be that which the parties have concurred in but a different one, determined by the court
 ..

The wellsprings of the conduct of commercial people are self-evidently important for the efficient operation of the economy.  Their actions typically depend on self-interest and profit-making not conscience or fairness.  In particular circumstances protection from unconscionable conduct will be entirely appropriate.  But courts should, in my view, be wary lest they distort the relationship of substantial, well advised corporations in commercial transactions by subjecting them to the overly tender consciences of judges".


As every lawyer knows, generalities of this kind break down in particular circumstances.  If a statute applies, a court must give it effect.  If a principle of the common law or equity is invoked, the court must consider whether relief should be granted.  The devil is in the detail.  That is why words such as "usually", "ordinarily" and "generally" mask a great deal of legal doctrine and thousands of cases which it is the  business of this book to collect, analyse and describe.  

The cases in this text show how people sometimes bind themselves to obligations by reason of misrepresentation and other unconscionable conduct.  How those with whom they deal seek to shift the ground to their disadvantage.  How families, friends and others can exert duress and undue influence.  How statute, equity and the common law may come to the rescue in some instances and in others deny relief.  Virtually every case in this book is a story of human relationships said to have gone wrong.  Sorting out the facts in such cases and reaching lawful and just conclusions is the purpose of this analysis.  Whilst other branches of the law wither and die, this is one facet of law's empire that will be with us as long as law is.


Three words of warning are prompted by a reflection on the contents of this book.  


First, it is essential where statutory provisions are invoked, for the lawyer to concentrate his or her mind on the text of the statute.  Examining the legislative words, their history, supporting documentation and purpose is the proper way to arrive at the correct legal result.  The starting point must be the statute itself.  Judicial elaborations are, at best, a secondary source.  Generally speaking, lawyers love the words of judges.  Often they are reluctant to read and analyse the text of the legislation.  We judges understand this affection felt for us and for our writings.  But where there is written law, enacted with the authority of a parliament, the starting point must be the text of that law.  Case law is secondary.  This is a lesson that the High Court has been repeatedly insisting upon
.  It is important to remember it in approaching the law described in these pages.

Secondly, even in those areas of law where judge-made rules still prevail, it should be remembered that a case on principles relating to misrepresentation, unconscionability, estoppel, duress and undue influence will almost always turn on its own particular facts.  Lawyers love analogies.  But factual analogies, in this area, can only ever be approximate.  Courts must be on their guard against attempts to elevate a collection of facts into a legal principle
.  The cases in this book must therefore be read for the concepts that they illustrate and apply and the general principles that they teach.  Analogous reasoning is the genius of the common law system.  But the result is more likely to be sound, and legally correct, if it is derived from a thorough understanding of the applicable principles of equity or the common law.  We must not be blinded by a miasma of facts.

Thirdly, the law in this area (especially statute law) is constantly changing.  For many years, the application of the Trade Practices Act was within the exclusive jurisdiction and power of the Federal Court of Australia.  Only later were the State courts vested with jurisdiction to exercise powers under that Act.  The changing dimension of statute law and the shifting approaches to benevolent relief from legal obligation are factors that lawyers have to keep in mind in reaching for old cases and seeking to apply their learning to a later time and new circumstances.  

For example, I read with a twinge of anxiety a passage from reasons that I wrote fifteen years ago in Beneficial Finance Corp v Karavas
 referring to the "subtle influences" that contribute to primary decision-making in the forensic setting.  The phrase "subtle influences" was borrowed by me from the then recent decision of the High Court in Abalos v Australian Postal Commission
 where Justice McHugh had given effect to a strong rule of deference.  However, that rule must now be read in the light of Fox v Percy
, concerning the function of appellate courts.  This was itself a re-evaluation of past approaches founded in a closer analysis of the legislation affording appellate courts significant powers to review fact-finding and not just law.


All of this goes to show how difficult is the lawyer's art and not least in the contentious conflicts that are presented in disputes of the kind described in this book.  Yet if the rules are kept in mind and the concepts guide the lawyer's approach to a new problem, a book like this can be of inestimable help.


Dr Paul Vout, who is the general editor of this work, served as my Associate in the New South Wales Court of Appeal and now practises at the Victorian Bar.  I take great pleasure from his contribution, the idea for which may have been sparked many years ago as he saw cases of this kind coming up for judicial determination.  Practitioners and scholars who devote some of their time to the collection, organisation and analysis of the law and the cases are precious to their colleagues.  Giving back to the law is something we all should do.  Law is such a fruitful source of principle and justice that we owe it so much.
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