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This collection of essays on a wide range of topics presents a cornucopia of ideas for the lawyer, the philosopher and the citizen. 

The themes stretch from hard-nosed analysis by two judges of great distinction (Sir Anthony Mason and Justice Patrick Keane) to philosophical contributions such as Bernard Jackson's Semiotics of Law and Marcin Pienażek's essay on Phenomenological Legal Ethics.  Book reviews on Jarrko Tontti's Prolegomena to a Hermeneutics of Law and Tom Campbell's Prescriptive Legal Positivism offer a healthy serving of legal theory.  I am glad that students of Australian law schools are attending to theory.  They have a whole life to occupy themselves with the highly practical business of legal rules.  Unless, in their legal education, they procure a good foundation of legal theory, they are likely to pursue legal practice without sufficiently, or at all, reflecting on the purposes of law and the ways in which it has the potential to contribute to the attainment of justice and other moral virtues.


The core essays in this collection are those by Sir Neil MacCormick, with its provocative title Does Law Really Matter? And Sundram Soosay's Is the Law an Affair of Rules?  Professor MacCormick tackles the value of the rule of law.  This is an important question for Australians given that the High Court of Australia has asserted that the rule of law is one of the foundations underpinning the Australian federal Constitution.  The Court did this fifty years ago in the seminal decision in Australian Communist Party v The Commonwealth (1951) 83 CLR 1 at 193.  It repeated this basal doctrine more recently in Plaintiff S 157/2002 v The Commonwealth (2003) 211 CLR 476 at 513 [103].  Given how important the concept is, it is just as well for us to reflect upon what it means and what it implies.  


Specially welcome are the several essays on aspects of the law within different legal traditions.  These essays take a look at Argentina, Hungary, Japan, Jewish law, the Buddhist societies and Turkey.  

Australian lawyers were never totally insular in the way that United States lawyers sometimes are.  From colonial days, through the Privy Council, Australian law was linked to one of the great legal systems of the world centred in London.  Today, we do not have the same difficulty in reaching for comparative law sources in other countries of the Commonwealth of Nations or the United States or Europe (or indeed our neighbours in Asia and the Pacific) as, say, American lawyers do.  Comparative law is a great strength of our legal tradition.  So increasingly is the outreach to international law generally and the international law of human rights in particular.  In the long eye of history, the recent controversy in the High Court of Australia in Al-Kateb v Godwin (2004) 78 ALJR 1099 will be seen as a minor interruption to the onward path of comparative and global constitutionalism.  


This sense of a global perspective for the law is also reflected in Max Leskiewicz and Katherine Del Mar's Legal Publishing Without Borders.  For the most part, the law grew in a world of municipal jurisdictions.  However, contemporary technology (informatics, telecommunications and airlines) throw us together.  So do global problems (such as poverty, terrorism, HIV/AIDS and SARS).  


I welcome this publication and encourage the lifelong interest in legal philosophy to which it attests.  Ours is not just another job.  It is a profession rich in history, close to power, serving constitutional order and drawing constantly on the streams of legal theory.  For those who do not drink of that stream, much of the beauty of work in the law is lost.  For those who do, the nobility of law and its potential to contribute to a better world for human beings everywhere, suddenly becomes a little clearer.
Michael Kirby

Justice of the High Court of Australia

AUSTRALIAN LEGAL PHILOSOPHY STUDENTS ASSOCIATION

2005 ANNUAL PUBLICATION

FOREWORD


