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December 2004 marks the centenary of industrial conciliation and arbitration in Australia.  This is an important event for the nation.  It is one that the Australian legal profession should notice and can celebrate, because industrial conciliation and arbitration has played a key role in Australia's history and also in the history of the Australian legal profession.


On 15 December 1904 the Bill for the Conciliation and Arbitration Act 1904 (Cth) received the Royal Assent.  It had passed the Senate a week earlier after a tortured parliamentary history that has had few equals since.  It became known as the destroyer of governments.  In both the first and second Federal Parliaments, the numbers were so tight that divisions over the Bill caused the resignations of four Prime Ministers.  


Much of the controversy that surrounded the passage of the Bill has contemporary resonances.  One of the topics upon which the legislators divided was the power that should be given to the new Commonwealth Court of Conciliation and Arbitration to make awards for the settlement of interstate industrial disputes permitting the provision of preference in employment to unions and their members.  The recent decision of the High Court of Australia in Electrolux Home Products Pty Ltd v Australian Workers' Union (2004) 78 ALJR 1231 shows that the issue of union rights under federal awards and certified workplace agreements remain a live issue over which industrial and legal disputes are still acute.  


In fact, the passage of the Bill in December 1904 was not the only "close run thing" in the creation of the federal system of industrial conciliation and arbitration in Australia.  The idea grew out of a number of sources, including the establishment of industrial arbitration bodies in New Zealand and in the Australian colonies in the 1890s.  The dislocation caused to the fledgling Australian colonies by the great inter-colonial strikes at the beginning of the 1890s, including in the vital maritime industry, suggested the need to establish a more efficient and rational way of resolving national industrial conflict.  This led to a proposal by Charles Kingston of South Australia at the first Australasian Convention in April 1891 for the inclusion in the proposed Australian Constitution of a federal legislative power to deal with interstate industrial disputes.  However, the idea was initially defeated, because Samuel Griffith, later the first Chief Justice of the High Court, considered that such matters were better left to the proposed States.  


Kingston's idea was later taken up by Henry Bournes Higgins.  Both in the Conventions and later in the Federal Parliament, Higgins became the chief architect of the head of power and subsequently the 1904 Act that translated that power into reality.  Soon afterwards Higgins, who had taken a seat on the High Court of Australia, became the second President of the Commonwealth Court of Conciliation and Arbitration established by the 1904 Act.  It was his Harvester judgment in 1907 that asserted the right of the new Court to insert in federal awards provisions establishing a "fair and reasonable remuneration" for employees subject to such federal awards:  Ex parte H V McKay Ltd (1907) 2 CAR 1.  Thus began Higgins' "New province for law and order" in the industrial field.  For most of the twentieth century, the Arbitration Court, and its successor Commissions, occupied centre stage in the regulation of Australian employment conditions.  They set nationwide employment standards that helped to reinforce the common economic market created by the new federal Constitution and guaranteed by s 92 of that document.  


The most remarkable feature of the 1904 Act was that it instituted this indirect form of national regulation of economic conditions in a way that, at the time, was thought to be constitutionally impossible by express federal legislation.  It did so through the decisions of an independent federal body, headed by judges who, in the earliest days were also serving Justices of the High Court.  


As every Australian lawyer knows, the provisions of the 1904 Act, permitting the combination of judicial and arbitral powers in the one court was struck down as unconstitutional in 1956 when the High Court delivered its decision in R v Kirby; Ex parte Boilermakers' Society of Australia (1956) 94 CLR 254.  This led immediately to the bifurcation of the judicial and arbitral aspects of the old court.  The judicial functions were carried on in the Commonwealth Industrial Court (later renamed the Australian Industrial Court).  That court was to provide the nucleus, and to become the forerunner, of the Federal Court of Australia created in 1976 and, after 1988, also the Industrial Relations Court of Australia.  The work of the latter has now been subsumed in the Federal Court.  The conciliation and arbitral functions were transferred after 1956 to the Commonwealth Conciliation and Arbitration Commission (later renamed the Australian Conciliation and Arbitration Commission).  This national tribunal was replaced in 1988 by the Australian Industrial Relations Commission ("AIRC").  


Under the Workplace Relations Act 1996 (Cth)the AIRC remains responsible for federal awards and workplace agreements throughout the nation.  It is in a direct institutional line of succession to the court created in 1904.  Its present President, Justice Geoffrey Giudice, like all of his predecessors, holds a commission as a federal judge.  He is a Judge of the Federal Court of Australia.  Of the 43 Justices of the High Court of Australia since 1903, nine have been presidential members of the national conciliation and arbitration body envisaged by s 51(xxxv) of the Constitution:  O'Connor, Isaacs, Higgins, Gavan Duffy, Powers, Rich, Starke, Gaudron and Kirby.  The two bodies have been yoked together by the Constitution.  The ongoing nature of their connection is evident by many old, and some new cases, the latter including Victoria v The Commonwealth (Industrial Relations Act Case) (1996) 187 CLR 416; Re Maritime Union of Australia; Ex parte CSL Pacific Shipping Inc (2003) 214 CLR 297 and the Electrolux Case decided in September 2004.


A glance at the indexes to the Commonwealth Law Reports evidences the close relationship that existed, from the start, between the national industrial tribunal and the High Court.  Because of the perceived constitutional problems presented by every word of s 51(xxxv), and because of the judicial model upon which the Arbitration Court and its successors were set up, lawyers played a distinct, and often highly creative, role in the life of those bodies.  After 1956 and until recently, most presidential members of the Commission were by appointment and statute, afforded the rank, designation, title and status of federal judges.  Many of the leading counsel of the twentieth century cut their teeth in the important cases before the Arbitration Court and later the Commissions.  


Challenges to the jurisdiction and powers of the Commission were amongst the staple work of the High Court for most of the twentieth century.  Now, with the retirement from the AIRC in July 2004 of Justice Paul Munro, only one presidential member, apart from the President, carries the judicial title, namely  Justice Alan Boulton AO.  In recent decades, the AIRC and, before it, the Arbitration Commission, adopted more informal procedures and discarded judicial robes and wigs.  The judicial titles have also gone (although the presidential members continue to be designated "the Honourable").  Nonetheless, in every State of Australia members of the legal profession continue to receive appointments to the federal and State industrial tribunals and to practise before them in the often intricate and socially important work that they perform.  That work began to change significantly with the passage, during the Keating Government, of the Industrial Relations Reform Act 1993 (Cth).  The pace of change increased following the election of the first Howard Government in 1996.  The re-election of that Government at the general election in October 2004 promises still further changes, additional reform of Australia's industrial relations law being an early promise of Mr Howard in October 2004.


It was in these circumstances that the centenary celebration of national industrial conciliation and arbitration took place in Melbourne between 21-23 October 2004.  The celebrations began with the launch of a new book The New Province for Law and Order, edited by Professors Joe Isaac AO and Stuart Macintrye and published by Cambridge University Press.  The book was launched by the Hon John Button - a former senator and long-time industrial advocate and Mr George Polites AC CMG, long-time advocate for the employers' federations.  The book of 400 pages is a well-timed review of the century of Australian industrial conciliation and arbitration.  Emeritus Professor Joe Isaac of Monash University was a Deputy President of the Arbitration Commission between 1974 and 1987.  He and his co-editor have created an excellent record of the work of the federal body.  There are chapters on the political and legal history of the institution; on its economic and social effects; on its contribution to equity for women and indigenous workers in Australia; on the participation of employers' associations and unions; together with some cautious perspectives of current problems and future prospects.  


The new book also has splendid illustrations, including many cartoons that show how controversial the system of industrial conciliation and arbitration has been in Australia, right from the start.  In an entry on Justice Mary Gaudron, she is recorded as declaring that work on the Arbitration Commission was "infinitely more fun" than work on the High Court.  That was despite the fact that she served as Deputy President in charge of the meat industry involving countless inspections of Australia's abattoirs.  The editors and publishers are to be congratulated on the production of this timely and historically important record.  It shows the close, even intense, relationship that has existed for nearly a century between industrial conciliation and arbitration and the Australian legal profession.


The centenary conference began in Melbourne on 22 October 2004 with an address by President Giudice, a retrospective by the present writer and a reflection on the future by the federal Minister for Employment and Workplace Relations.  There followed contributions on the impact of the national tribunal, a review of contemporary issues to which Chief Justice Michael Black AC of the Federal Court contributed and a perspective on the future of the Australian system of industrial tribunals led by the Hon R J L Hawke AC, former Prime Minister of Australia and lead advocate before the Arbitration Commission for many years on behalf of the Australian Council of Trade Unions.  


Professor Ron McCallum, Dean of the Faculty of Law at the University of Sydney and long-time writer on industrial law and industrial relations issues provided an introduction to the closing session of the Centenary Convention addressing a vision for the future.  Of course, some opponents of the conciliation and arbitration system and of the so-called "industrial relations club" have declared that a century is "more than enough" and called for dismantlement of the entire system.  Yet given, the widespread changes to the nature of work and the character of employment in Australia, developments on the international scene the activities of the International Labour Organisation in promoting global standards and the utility which the national body has displayed in various guises and activities over the course of a century, rumours of its impending demise seem distinctly premature.


The Australian legal profession was strongly in evidence at the centenary conference.  Workplace industrial issues continue to present difficult and highly technical legal and constitutional problems, a number of them still reaching the High Court.  In this respect, the relationship forged after the creation of the original Arbitration Court in 1904 continues, in part at least, to the present time.  The role of the legal profession has diminished somewhat in recent years.  But Higgins' "new province" was substantially the creation of innovative lawyers.  Critics abound.  But the achievements of industrial justice for minorities and vulnerable groups and individuals have been indisputable and significant.  It is not too much to say that, during the first century of Australian federation, the national system of industrial conciliation and arbitration played an important part in defining a core feature of fairness in national life, so far as employment was concerned.  


The centenary of federation in January 2001, the centenary of the High Court in October 2003 and the centenary of the national system of industrial conciliation and arbitration in December 2004 mark indisputably important events for the Australian people.  It is no accident that each is also an important event in the law and for the legal profession of the Commonwealth.
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