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CAUSE OF PRIDE

1.
CONSTITUTIONAL STABILITY

What features of law in Australia justify pride in its system and warrant a lifetime's devotion by those who join law's profession?  We all know that there are faults.  Yet there are also strengths.  Every now and then, we do well to identify the strengths.  As lawyer and citizen it is our duty to defend and sustain them.  They help reaffirm our commitment to law.  It is a cause larger than just a professional vocation.


First amongst the strengths is the fact that Australia is a land whose modern history is one of unbroken law.  We have had no revolution.  Nor has there been a civil war or sustained insurrection.  The provision of the federal Constitution obliging the Commonwealth to "protect every State against invasion and, on the application of the Executive government of the State, against domestic violence"
 is largely unknown and unused.  Unlike other Constitutions
, ours contains no provisions permitting the suspension of its provisions during civil emergency.  No such section was deemed necessary in a country which, from the earliest colonial days, became accustomed to the trappings of legality.  In an unbroken chain, the merest planning regulation in a township can be traced for its legitimacy through State law and the federal and State Constitutions back to the laws of the United Kingdom that established the Australian colonies and enacted the national Constitution that the colonists chose for themselves and endorsed as their basic law.


In a sense, Australians lack the romance of revolutionary origins.  In the British tradition, to which we are heirs, our legislative power is designated "to make laws for the peace, order, and good government of the Commonwealth"
.  These three words may be contrasted with the aspirational notions of the Declaration of Independence of the United States of America with its commitment to "Life, liberty and the pursuit of happiness"
.  In the serious matter of lawmaking, the British tradition was at once more realistic and less optimistic.  Life was to be protected by peace.  Liberty was to be assured by order and the division of powers.  Happiness would be the product of good government in which the people elected representatives accountable to themselves.  Aspirations would follow the constitutional model established in this way.


If this makes our constitutional framework less exciting than that of other lands, it is worth noting that few countries of the world can boast a basic law that has lasted, little changed, for so long as the Australian Constitution.  In fact, only four countries have a comprehensive national text that is older and still in operation
.  Given the tripartite objectives declared in the Australian text it can, I think, be fairly claimed that for more than two hundred years of its modern history, the Australian continent has achieved, under law, peace, order and good government.  Most countries of the world are still struggling to attain these objectives.  


For all the faults of our constitutional arrangements, their improvement is entirely a matter for Australians.  There are no external legal inhibitions
.  If we look around the world and contrast the stability of governance in the continental land that is entrusted to us, we can take proper pride in much of what has been attained.  Many countries, with civilisations much older than our own, have not been so successful in assuring the basic necessities of stable governance for their people.  Many countries, struggling with poverty, have still not achieved the accepted institutions necessary for effective constitutionalism.  To say this is not to boast.  But it is to recognise a signal achievement.  

2.
ELECTORAL DEMOCRACY

Australia is twice a product of the American Revolution of 1776.  But for that revolution, it would not have been necessary for the British authorities to establish penal settlements in the Great South Land as an alternative to the American settlements.  But the British authorities learned from the mistakes that cost them their American colonies.  Never again would they prove so indifferent to settlers beyond the seas who demanded, in their new lands, the rights of Englishmen at home.  


When the province of South Australia was proclaimed following the arrival of Captain John Hindmarsh on HMS Buffalo on 28 December 1836, a new experiment in settlement was begun.  As early as 1850
 the Governor was excised from the Legislative Council and sixteen elected members were added to the eight government nominees on the Council.  The clamour for the vote, for universal male suffrage and equal electorates arose quickly and energetically.  There were similar demands in the other Australian colonies for voting rights and trial by jury to which the imperial authorities swiftly acceded.  The secret ballot was introduced and bicameral legislatures established.  These features of a modern electoral democracy did not begin with the federal Constitution.  Indeed, that Constitution recognised, and built upon, the representative democracies already in place throughout Australia
.  Colonial rule in Australia was a comparatively light yoke. Often, the colonial governors were voices of moderation and protection for the indigenous people against voracious colonists
.


At the time of Australian federation, the legal pillars of the state were its membership of the British Empire, its adherence to the White Australia migration policy; and its embrace of compulsory industrial arbitration, sheltering behind high tariff walls.  In the course of a century, by legal steps democratically taken, the imperial posture has been replaced by complete national independence
.  Restrictive immigration and the dictation test have been replaced by the policy of multiculturalism.  Industrial awards have been replaced by workplace agreements nationally
 and free trade arrangements abroad
.  These changes have been accomplished by democratic means.  Even in the darkest days of war, Australia's electoral democracy functioned without interruption.

3.
INDEPENDENT JUDGES

The Australian court system can be traced, unbroken, to colonial times.  When the federal Constitution was adopted, a strong integrated national judicature came into being
.  Within that judiciary, the common law of Australia was gradually recognised as a separate and distinct system, appropriate to the legal needs of an independent nation.  From October 1903, the High Court of Australia served as a unifying force in the general law and as a strong constitutional court.  Its decisions were accepted without question and implemented from the start by governments of every political persuasion.  Often the Court's decisions contradicted the political desires of governments, populist attitudes among the people and received wisdom at the time.  Yet looking back on the most important decisions of the High Court's first century
, it can be said with assurance that, when put to a severe test, the Court has usually given judgments that were prudent and wise
.  '


Judges of the High Court, as of other courts, being independent, sometimes have different approaches to the law and its meaning.  But they are united in their dedication to the rule of law and in their vigilance against external attempts to diminish the independence essential to the discharge of their constitutional functions
.

4.
UNCORRUPTED OFFICIALS

Australia still has low levels of official corruption, when measured by the world standards.  To some extent, this is a reflection of its general economic prosperity.  But it is also a consequence of constitutional protection
, conventions and laws governing appointments to public office; and institutions created by law to receive complaints against public officials
.


In most developing countries, corruption is endemic.  Where the governmental and legal systems are unresponsive to the needs for orderly change, corruption commonly flourishes.  On the comparatively rare occasions that corruption and influence have been discovered in the Australian legal system it is such a shocking revelation that it occasions outrage.  The strict rules established by the High Court to assure the manifest impartiality of decision-makers constitute another protection against influences that can sometimes be more insidious than financial inducements
.

5.
RIGHT TO DISSENT

In most legal systems of the world judges, even in the highest courts, are not entitled to record their dissents if they disagree with the orders and reasoning of their colleagues.  To us, this is a negation of honesty, transparency and the duty to individual conscience.  In all Australian collegiate courts, judges have the right and duty to dissent if they disagree.  Dissent is not uncommon, especially in the High Court.  The history of our legal system provides many examples of opinions about the law which began in dissent but ultimately secured majority support.  The dissenting opinions of Justice Isaacs
, Justice Evatt
 and Justice Murphy
, in particular, have proved influential in later cases when a new generation of judges has turned to re-examine their ideas.  


Dissent is a way by which our legal system absorbs and develops new doctrine.  Whilst unanimity is convenient and often desirable in matters of importance, the assurance of knowing that each judge gives his or her honest opinion on the law is a mark of the maturity and self-confidence of our legal system.  We do not have to hide genuine differences behind pretended unanimity.  


Each judicial opinion is an appeal to reason.  It is an aspect of the open system of government.  It is the way by which the judiciary renders itself accountable to the people.  It is natural, in the law, that new ideas will at first be resisted.  But if the ideas are legitimate and persuasive, they will continue to have an appeal to later generations.  

6.
CONSTITUTION S 75(v)


One feature of the Australian Constitution deserves special mention.  It involves one of the comparatively few inventions of the Constitution.  It has proved of great advantage.  Section 75(v) provides that "In all matters … in which a writ of Mandamus or prohibition or an injunction is sought against an officer of the Commonwealth, the High Court shall have original jurisdiction".


The great advantage of this provision is that it affords a direct, and constitutionally entrenched, access to the High Court of Australia to any person (citizen or not) who claims that a federal official has exceeded, or neglected, that official's jurisdiction and power.  Because it is entrenched, it cannot be overridden, or rendered ineffective, by a law enacted by the Federal Parliament.  It is in truth a guarantee, as against all public officers of the Commonwealth, including judges of federal courts under the High Court
, rendering them answerable to the law.  Furthermore, it gives direct access to the High Court, without the delays inherent in the appellate process, to permit that court, where necessary, to take control of an important issue and to decide swiftly and authoritatively claims that the rule of law is being breached.  


The delays that attended the resolution of the disputed amenability of the federal officials of the United States at Guantanamo Bay, a United States naval base in Cuba, could not have occurred in Australia
.  If the official is "an officer of the Commonwealth" - a phrase that has been widely interpreted - he or she is immediately accountable in our courts.


Moreover, the High Court has shown itself resistant to legislative attempts to circumvent or diminish the effectiveness of s 75(v).  In Plaintiff S 157/2002 v The Commonwealth
, the Court unanimously concluded that the attempt in the Migration Act 1958
 to treat certain decisions as "privative clause decisions" and to render administrative decisions final and conclusive (such that they could not be challenged, appealed against, reviewed, quashed or called into question) could not exclude the operation of s 75(v) of the Constitution where the decision in question involved jurisdictional error.  It was affirmed that decisions of that character were not truly made "under" the Act.  The joint reasons went on to explain that more was involved than a simple interpretation of the statute
:

"…[T]he issues decided in these proceedings are not merely issues of a technical kind involving the interpretation of the contested provisions of the Act.  The Act must be read in the context of the operation of s 75 of the Constitution.  That section, and specifically s 75(v), introduces into the Constitution of the Commonwealth an entrenched minimum provision of judicial review.  There was no precise equivalent to s 75(v) in either of the constitutions of the United States of America or Canada.  The provision of the constitutional writs and the conferral upon this Court of an irremovable jurisdiction to issue them to an officer of the Commonwealth constitutes a textual reinforcement of what Dixon J said about the significance of the rule of law for the Constitution in Australian Communist Party v The Commonwealth
.  In that case, his Honour stated that the Constitution:


'is an instrument framed in accordance with many traditional conceptions, to some of which it gives effect, for example in separating the judicial power from other functions of government, others of which are simply assumed.  Among these I think that it may fairly be said that the rule of law forms an assumption'
.

The reservation to this Court by the Constitution of the jurisdiction in all matters in which the named constitutional writs or an injunction are sought against an officer of the Commonwealth is a means of assuring to all people affected that officers of the Commonwealth obey the law and neither exceed nor neglect any jurisdiction which the law confers on them.  The centrality, and protective purpose, of the jurisdiction of this Court in that regard places significant barriers in the way of legislative attempts … to impair judicial review of administrative action.  Such jurisdiction exists to maintain the federal compact by ensuring that propounded laws are constitutionally valid and ministerial or other official action lawful and within jurisdiction".

7.
legal education and reform

We can also be proud of the generally high standards of legal education in Australia and of the institutions of law reform.  Great is the influence of legal scholars on the minds of the future leaders and members of the legal profession.  Not for nothing is law called a learned profession.  


Sometimes it takes decades for the writings of legal scholarship to have their full impact on the law and the courts.  I believe that it was the teaching of Professor Julius Stone at the Sydney Law School in the 1940s to the 1960s that bore fruit decades later in the reformist period of the High Court under Chief Justice Mason.  It was Stone who taught that judges of the higher courts inevitably have leeways of choice
 which they must recognise and resolve in a principled fashion.  


Since Stone's days, the creation of many new law schools has widened the opportunities for legal education for Australians.  Standards have been maintained.  Diversity exists.  Law reviews proliferate to great advantage
.  Increasingly, works of legal scholarship and criticism are taken into account in the decisions of the High Court and other appellate courts
.  Today, advocates are encouraged to refer the Court to the opinions of courts overseas and the writings of academics at home and abroad.


Law reform has become a stable, professional feature of Australian law.  Law reform commissions exist in most jurisdictions to undertake projects of legal improvement, both large and small.  They have proved useful to governments of different legal persuasions.  It is now common for judges and other leading lawyers to play a part in law reform institutions at some stage in their careers.  Law reform reports are frequently used by Australian courts in examining contested legal questions
.  We no longer accept the law as perfect and unchangeable.  


Different values, new technology and evolving notions of "liberty and the pursuit of happiness" occasion constant needs for law reform.  In large, complex and sensitive questions, Parliament requires the help of law reform commissions.  In Australia, utilising expert consultants and public discussion, law reform bodies assist in the regular renewal of the law.  And their work is supplemented by universities and other institutions and by the suggestions of the courts themselves.

8.
THE INDEPENDENT BAR

The courts of our system could not operate effectively without an independent Bar.  The symbiosis between Bench and Bar in countries of the common law, such as Australia, is unique and special.  The fact that most judges are chosen from the independent Bar is itself a remarkable feature of our constitutional arrangements that helps assure the independence of mind of the judiciary.  Judges of our tradition are not selected straight from law school, trained in judges' schools and promoted through the ranks by the Executive.  Most are chosen in middle age from the private practising profession.  They do not look upon themselves as government servants.  This is a reason, I believe, why judges of our tradition have always been more independent in outlook than many judges of other legal traditions.  The relationship of the Bench and Bar is essential to the success of the third branch of government.


Fortunately, in Australia, we have a strong and independent Bar in every part of the nation.  We have strong legal firms.  Lawyers have enjoyed a full right of audience for all practitioners in most courts for more than a century.  The diversity of opportunities in the legal profession has increased.  The phenomenon of in-house counsel is much more common today than it formerly was.  The Bar is a vigilant guardian of its own independence and of the independence of the judiciary.  Leaders of the legal profession speak up in defence of judicial independence when other, traditional, voices fall silent.  They also speak up for liberty and for the essential values of the law.  They do so whatever the political complexion of the government of the day and often to its intense irritation.  The other main centres of power in Australia - politics, economics and media - frequently attack legal power and especially when it impinges upon their own powers.  But, so far, the courts and the Bar have stood firm on fundamentals.  It is an indissoluble relationship essential to liberty in Australia.

9.
PRO BONO LAWYERING

Voluntary service by members of the legal profession for needy clients has long been a feature of the Australian legal tradition.  From the dock brief in early days through speculative actions more recently on behalf of injured workers, lawyers have long been willing to support legal representation of worthy cases, without fee.  In my youth I did so for the Council for Civil Liberties and the Students' Representative Council of my university.  The causes may change.  But the existence of voluntary legal service is a strong feature of the legal profession.


In recent times, large firms in Australia have come to realise the benefit to themselves and their employees of devoting a portion of their work to pro bono causes.  The Bar has long done so.  This is commonly unpublicised work.  But it is very important for the good operation of the law.  It is also uplifting for those who take part.  


In South Australia, the presence of refugee detention centres at Woomera and Port Augusta has mobilised the legal profession in the Refugee Advocacy Service of South Australia (RASSA).  Founded in March 2002, this is a volunteer organisation.  It employs two part-time solicitors.  But it performs a huge task of bringing equality before the law to many vulnerable litigants.  About half of the Bar of South Australia have volunteered their services and about a quarter of the Bar have already contributed.  Many volunteers amongst solicitors and students have travelled to the Woomera and Baxter Detention Centres, prepared cases and argued those judged deserving before the relevant tribunals, the Federal Court and the High Court.  This system in South Australia has counterparts in other States.  The High Court has often paid tribute to the assistance given in this way.  


It may be said that the rights of vulnerable people before the courts should not depend so heavily upon voluntary services.  Many in government and the community appear to think that lawyers should work entirely, or often without fee, which is quite unreasonable.  But as a judicial beneficiary of assistance in these cases I pay tribute to the spirit of idealism that motivates the lawyers who contribute in this way.  They bring great credit on themselves and on the legal profession.  Without them, the burdens on the courts would be even greater.

10.
LEGAL OUTREACH

Another source of pride is the growing realisation of the opportunities that exist for Australian law in the region and the world beyond Australia.  The pages of professional journals are now full of stories of legal firms that have opened branches overseas and published advertisements for Australian lawyers to serve in exotic places.  


The building of the rule of law is a painstaking business.  Things we take for granted in Australia sometimes need to be created step by step in neighbouring lands.  The growth of the global economy stimulates these changes.  It needs laws and regular legal change.  In the lifetime of contemporary Australian lawyers, opportunities will present overseas that would not have been dreamed of in my day.  In law, jurisdictionalism is increasingly giving way to globalism and regionalism.  It is an exciting time for the law.  It is heartening that Australian legal firms are rising to the challenge.  In law, we have a product and a service to sell in our region.  If we can spread its influence, it will be for the good of others as well as of ourselves.

II

SOURCE OF DREAMS
1.
a fresh awakening

Australian lawyers therefore have many proper causes for pride in their profession and legal institutions.  It is reasonable to remind ourselves of them from time to time and to renew our commitment to the profession and those institutions.  But is this all?  This is the point at which, traditionally, a judicial address on an occasion such as this would finish in a miasma of self-confidence, if not a little self-satisfaction.  But not now.  Now we have dreams.


Recently at a judicial conference in Fiji, the dinner speaker was Ratu Epeli Ganilau, until recently the President of the Great Council of Chiefs of the Fiji Islands.  He began his talk with a quotation from the speech of the Reverend Dr Martin Luther King Jnr delivered at the Lincoln Monument in Washington on 28 August 1963.  It was in that speech that Dr King proclaimed "I have a dream".  Like every Australian, I remembered snatches of the speech.  But I had never actually stopped to read it, beginning to end.


Ratu Ganilau seized my interest by reading a section at the beginning of the speech that I had neither read nor heard.  It involved a metaphor with an allusion to the moral bankruptcy of a nation that denied true equality in the law to all of its people:

In a sense we have come to our nation's capital to cash a check.  When the architects of our republic wrote the magnificent words of the Constitution and the Declaration of Independence, they were signing a promissory note to which every American was to fall heir … [W]e refuse to belief that the bank of justice is bankrupt.  We refuse to believe that there are insufficient funds in the great vaults of opportunity of this nation.  So we have come to cash this check … a check that will give us upon demand the riches of freedom and the security of justice [in] … the fierce urgency of now.


As the arresting words "the riches of freedom and the security of justice" played on my mind, I too had a dream.  I dreamt that I had fallen asleep.  And I had awoken ten years before my appointment to the High Court of Australia.  I had awoken in the important time when Chief Justice Mason presided in the High Court.  When Justices Brennan, Deane, Toohey and Gaudron were there in a period of the Court's history vigilantly alert to serious injustices and awake to the traditional recuperative capacities of our law to right large wrongs.  


I dreamt that I was there when a young Paul Fairall was one of the counsel appearing in the High Court in the great case of Dietrich v The Queen
.  The decision in that case reversed the dreadful holding in McInnes v The Queen
.  It upheld the effective right of persons facing serious criminal charges in this country to the provision of legal counsel, if necessary by the State, if they could not otherwise afford it, so that they would be properly represented in their trial.  This effective right was found in the common law and in defence of the integrity of the work that courts and judges have to do.  There has been criticism of the decision in Dietrich
.  However, the notion that judges should preside over serious criminal trials where accused persons, otherwise than by their choice, are not properly represented by a trained lawyer, is a notion of law as a charade and formality:  not as an enterprise of substantial justice.  


In my dream I was there in the time that Mabo
 was decided:  correcting the historical error of terra nullius.  And Theophanous
 and the other cases which found the implied freedom of communication necessary to the effective operation of the representative democracy created by the Constitution.  And later Kable
 which offered protection to the independence of the State courts, inherent in their constitutional function to be vested with federal jurisdiction
.  And all the other cases where doctrines of law and equity were re-examined with a view to clarifying and modernising laws where they were shown to be encrusted with unthinking dicta and outmoded rules
.  


It was a happy dream to be a member of the High Court at such a time.  A judicial life of concurrences and fulsome agreement is easier by far than a judicial life of dissent and disagreement.  The burdens are lighter.  The comradeship is easier.  Those days will come again in the inevitable cycles of the law.  They will not come during my time
.  But of this we can be sure from our knowledge of the law and its rhythms - they will come again when the time is right.

2.
WOMEN IN LAW
[T]here is something that I must say to my people who stand on the warm threshold which leads into the palace of justice.  In the process of gaining our rightful place we must not be guilty of wrongful deeds.  Let us not seek to satisfy our thirst for freedom by drinking from the cup of bitterness and hatred.


I have a dream that women will play their full and rightful place in the law.  Women - not just a woman - will take their seat in the High Court.  They will be there at every level of the law:  on the Bench, at the Bar, in government and in legal partnerships.  I have a dream that I will live to see more than one woman on the High Court of Australia, appointed on merit.  A woman brings a different life's experience to a court or any other institution.  It is a legitimate and important experience to bring to influence the work of a final court
.  Women sometimes see aspects of legal problems to which men are blinded by their experiences.  Theirs is a valid and important voice.  If the judiciary is sometimes a patriarchy, the laws that judges make and interpret may reflect male values and overlook the values and dreams of women.


I dream that more women will rise at the central podium before the full High Court to present the cases.  Advocacy is not a skill that is genetically determined.  Yet the number of women with "speaking parts" has remained small and remarkably stable in my years on the High Court.  About eight or nine each year presenting a major case.  


Recently, in life and not in dreams, a case argued in Adelaide saw leading women counsel on each side of the record.  One of the juniors too was a woman
.  For once, the tables were turned.  There was only one man at the Bar table in the Banco Court in Adelaide in that case.  I dream of the day when this is not a matter for comment; when advocates are briefed and judges chosen solely on their gifts of persuasion and intellect - when gender has been wholly banished from the equation.

3.
ABORIGINALS AND JUSTICE
We must forever conduct our struggle on the high plane of dignity and discipline … [W]hite people … have come to realise that their destiny is tied up with our destiny and their freedom is inextricably bound to our freedom.  We cannot walk alone.


I dream of a legal system that brings true justice to the indigenous people of Australia.  Despite Mabo, and the efforts of many parliaments and of the courts, we have often failed the Aboriginal people in our laws.  We did so for nearly two hundred years in denying them recognition of their claims to title in their traditional lands.  We stood by and could offer no help when many of them were taken from their parents and given to others
.  To this day, the conditions of housing, health, education, employment and opportunities in life are much lower for indigenous people than for other Australians.  The only statistic where Aboriginal people come out on top, in per capita terms, is in their rates of arrest and imprisonment.


At the High Court Centenary Conference, Noel Pearson, the respected Aboriginal leader and lawyer, told the assembly that Australian courts, after Mabo, had failed the Aboriginal people who are now forced to look elsewhere for greater justice
.  It was a sombre message, bluntly delivered.  


If we have demanded proof of continuous association with particular land, in terms of records that the indigenous people did not keep and testimony that puts them at a disadvantage, our legal system has raised their hopes only to deny remedies when they were sought.  If we demand unchanged laws and customs to establish their claims we demand more than is expected of any other legal system
.  The solutions to cure all of the injustices for Aboriginal Australians are not easily found.  Courts are obliged to give effect to valid laws made by Parliament or well settled principles of the common law.  They have neither the right nor the skills to cure all wrongs.  But Dr King was surely right to say that the freedom of all of us, in the majority community, is inextricably bound up with Aboriginal freedom.  I have a dream that the law is not barren.  That it can sometimes still yield justice to Aboriginal Australians in their cases.  Law can be a shelter and a support in the quest for true equality in our Commonwealth without which "order and good governance" must sometimes seem an empty vessel.

4.
PRISONERS' DIGNITY
I am not unmindful that some of you have come here out of great trials and tribulations.  Some of you have come fresh from narrow cells.  Some of you have come from areas where your quest for freedom left you battered by the storms of persecution and staggered by the winds of police brutality.   You have been the veterans of creative suffering … knowing that somehow this situation can and will be changed.


At a time when, with near unanimity, our Federal Parliament has diminished the rights of persons sentenced to imprisonment to vote in the coming national election
, I have a dream that, under law, prisoners will be treated with full dignity as befits their state as human beings and (in most cases) as citizens of the Commonwealth.  


Concerned, with growing alarm, at the risks of wrongful convictions of prisoners, the High Court in the Mason years, established a firm principle protective of prisoners and others from effectively unchallengeable assertions of confessions to people in authority
.  As a result of these strong and just decisions of the High Court, laws were enacted in many Australian jurisdictions to ensure the aid of technology in recording alleged confessions and establishing their integrity.  We must be vigilant against the watering down of these protections
.


I dream that prisoners before the courts will truly be treated as equal.  So far, the decision of the High Court in Dietrich simply guarantees the rights of prisoners at trial.  Prisoners are not assured of legal representation on appeal.  In many States of Australia, when unrepresented, they are not brought to a hearing in the High Court to speak to the Court, as other litigants can presently do in support of special leave.  The Court has denied requests for orders obliging custodial authorities to bring them to a place where they can be heard by the Court.  It has said that they have no such right as they have not yet engaged the appellate power.  They are not yet a party to proceedings in the Court
.  


For me, such decisions represent a serious departure from the principle of true equality before the law as envisaged by our Constitution.  I have a dream that such unequal and discriminatory treatment will have no place in Australian courts of law in the future
.  


A right of oral communication can sometimes alter judicial perceptions of the merits of cases
.  Judicial outcomes in prisoners' cases should not depend on the attitudes of the custodial authorities in different States to determine whether prisoners are allowed to speak to the High Court, or any other court to which they have brought lawful proceedings
.  In Muir v The Queen
 I said:

"Prisoners are human beings.  In most cases they are also citizens of this country, 'subjects of the Queen' and 'electors' under the Constitution.  They should, so far as the law can allow, ordinarily have the same rights as all other persons before the Court.  They have lost their liberty while they are in prison.  However, so far as I am concerned, they have not lost their human dignity or their right to equality before the law"
.


Winston Churchill said that we can judge the civilisation of a community by the way it treats its prisoners.  By that test, we in Australia, are sometimes found wanting.  I dream that this will change for we are assessed in such matters, both as lawyers and as human beings.

5.
REFUGEES AND LAW
I have a dream that my four little children will one day live in a nation where they will not be judged by the color of their skin but by the content of their character.  I have a dream today.


I dream of fewer refugee cases in the High Court of Australia.  We are, after all, a nation whose anthem boasts that we have "boundless plains to share".  We have accepted international obligations to receive and protect refugees
.  Yet often their path to acceptance is a very hard one as we see in the many cases which rejected refugees bring before the High Court.  


I have already praised the pro bono assistance of many lawyers who help those who challenge the refusal of their claim for protection visas.  Despite this voluntary work and all the admirable efforts of the tribunals and of the Federal Court, many cases still come to a hearing where applicants are unrepresented.  Sometimes these cases have merit.  Sometimes the applicants appear unaided in special leave hearings.  I have a dream that I will not again have to explain to such people their need to demonstrate "jurisdictional error" - not least because I am not entirely sure myself about exactly what that notion means
.  It is an elusive legal will-o'-the-wisp.  It is painful to attempt an explanation for those for whom it is crucial and who assert that their lives are in danger if returned to their country of nationality.


I dream of fewer children in mandatory immigration detention in Australia under this nation's laws
.  I also dream of true independence of the members of the migration tribunals who decide such cases, so that they are not subject to any apparent pressure of short-term appointments to reach conclusions unfavourable to applicants for protection.  I have that dream today.

6.
INTERNATIONAL HUMAN RIGHTS LAW
I have a dream that one day this nation will rise up and live out the true meaning of its creed - 'We hold these truths to be self-evident, that all men are created equal'.


I dream that the day will come when the use of the basic principles of international human rights in the elucidation of Australian law will no longer be remarkable or even controversial
.  When it will be accepted by judges everywhere in Australia that this is the context in which our national law operates today.  When it will be realised that it is as relevant to us to look to the jurisprudence of universal rights today as it is to open the old books of English case law when we are searching for basic principles.  


The wise and learned judges of the English courts in centuries gone by still have much to teach us in Australian law.  But so have the wise and learned contemporary writers in the field of universal human rights.  Sometimes the basic principles and all the scholarship cannot alter the clear requirement of Australian law.  When that is so, our duty as lawyers to the Constitution and the law is clear.  I made this point recently in Minister for Immigration, Multicultural and Indigenous Affairs v B
:

"[Universal mandatory detention] is expressed in clear terms in [the Act].  Those sections are constitutionally valid.  In the face of such clear provisions, the requirements of international law … cannot be given effect by a court such as this
.  This court can note and call attention to the issue.  However, it cannot invoke international law to override clear and valid provisions of Australian national law.  The Court owes its duty to the Constitution under which it is established.  Pursuant to the Constitution, all laws made by the Parliament of the Commonwealth are 'binding on the courts, judges, and people of every State and of every part of the Commonwealth'
.  Those laws must be obeyed and enforced wherever they are valid and their obligations are clear and applicable.  They cannot be ignored or over-ridden, least of all by this Court".


But in many cases the law is uncertain.  The Constitution is ambiguous.  A statute is unclear.  The common law has gaps.  In such cases, it is the judicial obligation to make choices.  I dream of the day when resolving the choices by reference to the principles of human rights, and international law more generally, will be a matter of course; a commonplace taken for granted because our law must operate in a world of growing legal and human inter-dependence
.

7.
LEGAL EDUCATION

I have a dream that one day every valley shall be exalted … The glory of the Lord shall be revealed, and all flesh shall see it together.  This is our hope.  … With this faith we will be able to hew out of the mountain of despair a stone of hope.


I dream of legal education in Australia which will be strengthened by an appreciation that law is not just words or rules or statutes or regulations.  That law has a deeper meaning and purpose.  I dream that legal education in this country will always include the teaching of human rights, so that lawyers come to the profession equipped with an understanding of the contemporary moral under-pinnings of their vocation.  In an age of globalism, legal education must always include the international dimensions - not as an extra or optional topic of exotic interest.  To ready us for the role of Australian law in the twenty-first century, international law must be a core part of the curriculum.  


I dream of a restoration of legal history to its proper place in every law curriculum
.  This is something that Professor Alex Castles pursued in Adelaide, both at the University of Adelaide and at Flinders University.  He knew the great importance of understanding legal history.  


Legal history is a reason why Justice Windeyer remains one of the judges of the High Court most read today, decades after his years of service.  In the understanding of history, we perceive the broad streams of the law.  We see how legal rules have been developed.  In history, we can witness the deep-seated concepts of justice that pass from generation to generation.  These are the topics that must be taught not as occasional adjuncts to the words and rules.  These topics, and jurisprudence (however named) help us, as lawyers, to reflect on what we are doing; and why we are doing it.  


Ours is not a mechanical engagement with law.  It is a dialogue of fundamental principles interacting with the necessities of the moment.  Considering these great topics is essential for a contemporary university law course worthy of that name.  Yet law schools exist in this country where these courses are not taught.  Where lawyers emerge from their education with heads spinning with cases and statutes.  But with insufficient concern about the very purposes of law and of their part in its calling.  I have a dream today that these gaps and defects will be repaired.

8.
MEDIA TREATMENT OF LAW
With this faith [we] will be able to transform the jangling discords of our nation into a beautiful symphony of brotherhood.


But how do we bring the message of law to the nation?  It is not merely through the learned pages of the law reports.  Equally it is not through the coverage of our work in the contemporary media.  The modern press, radio and television, for the most part, are shamefully neglectful of the business of law:  the subjects of the third branch of government in Australia.  They neglect its great controversies.  They trivialise its serious business.  They personalise its disagreements.  Sadly, media today thrives on causing jangling discord within our nation and ignoring the constructive ways in which the symphony of democracy operates, including in the courts.  


Within recent days two important cases were decided by the Court.  In one of them the Court divided 4:3.  Chief Justice Gleeson, Justice Gummow and I dissented to the conclusion that the Migration Act could be interpreted to permit indefinite detention of a stateless person whom it had proved impossible to remove from Australia to a country of nationality.  Constitutional considerations affecting the power of the Executive Government to withdraw liberty from a person indefinitely were considered by the Court.  The case was clearly important for liberty in Australia.  The outcome was described by one of the majority (Justice McHugh) as "tragic"
.  


If "liberty" is one of the chief concerns of all governance, the decision in this case was objectively one of great importance.  Yet the coverage of the decision in the media was very limited
.  Instead, in the days that followed that case, the media occupied itself with gusto over the travails of the Governor of Tasmania.  On any view, the significance of a decision about the power of federal Executive Government (without judicial authority) validly to detain people in Australia indefinitely was far more important than the largely media-created spectacle of a State Governor's departure from office.  But entire pages of newsprint were devoted to that topic.  And, not content with this, pages were later deployed on analysis of the media's own coverage.  This is the world of infotainment.  In part, it is generated by the technology of instantaneous communications.  The absence of accredited, specialist journalists with legal skills in Australia is shameful.  It contrasts with other democracies. 


Even in a High court case that on one view concerned media interests themselves, the media coverage was negligible
.  The Chief Commissioner of Victoria Police appealed against the refusal of the Victorian Court of Appeal to extend an order prohibiting publication of details of a police methodology revealed in open court during two recent criminal trials.  At the end of argument, the Court dismissed the proceedings.  Arguably, the issues raised were of great importance for freedom of speech, freedom of the press and the right of all citizens to be informed of police methodologies that arguably involve trickery and falsehoods
.  Yet, although there was no ban on coverage of the argument in the High Court (and indeed, the Court was at pains to remove a self-imposed prohibition on the availability of the reasons of the Court of Appeal), the case procured no media attention whatever.  The Governor of Tasmania banished most other serious news at that time.


I dream of an Australia that is aware of the large issues debated in its courts, and especially the High Court.  That is alert to the values and principles that are at stake.  That has a media that communicates these issues to citizens.  A media that occasionally lifts its eyes from self-generated entertainment.  How can a country truly respect the law, and the rule of law, if it is ignorant of the debates that engage the courts?  I have come to the conclusion that it is not enough to appoint court information officers.  The media often ignore the court summaries.  As in Canada, we should appeal over the heads of those who control the infotainment of the populous.  The arguments in the High Court should, as in Canada, be taken on a dedicated channel to the population at large.  Nowadays, it is not enough to have the doors of the courts physically open.  We must bring the doings of the courts, including argument in the High Court of Australia, directly to those citizens interested to watch from their homes.  It can be done by television and by the internet.  It is my dream today that it will be done soon to redress the endemic failings of the organised media in Australia in the really important issues of law and justice.

9.
PRO BONO AND LEGAL AID
With this faith we will be able to work together, to pray together, to struggle together, to go to jail together, to stand up for freedom together, knowing that we will be free one day.


I dream also of better services for those who have genuine cases to bring to resolution.  Courts are not always the best place to resolve disputes.  But where they must be used, there is something offensive in presiding over the inequality that often marks the representation of the contesting parties.  


The decision in Dietrich has addressed the problem of serious criminal trials.  But it has done so at the cost of legal aid in many other areas of the law, including family law and civil claims.  I honour the members of the legal profession and volunteers who work without fee for refugee applicants.  But it is questionable that vulnerable people, detained by law in remote places, unable to work to earn the fees of lawyers, should have to depend on such voluntary handouts.  


Many Australians perform voluntary work.  I did so as a young lawyer.  My partner, Johan, works voluntarily as an ANKALI.  He helps a person living with HIV.  We should all do what we can as volunteers.  But I dream of a day when court procedures will be changed to make it easier for self-represented litigants.  I also dream of the time when the principle in Dietrich is extended, in proper cases, to accord rights to prisoners who wish to appeal against their conviction and sentence.  


We often say in the law that an hour of liberty is precious.  Sometimes these seem to be empty words.  Our system of law is strong and independent when you can get to it with equality of arms.  But without legal representation, our system of law is a minefield for the untrained, whatever may be the objective merits of their complaint.  Lawyers cannot wash their hands of the defects of the system that they help to operate.  I dream of a legal profession that rejects shallow self-satisfaction.  That is self-critical and conscious of the needs for change.  That is always striving to make equality before the law a living truth; not just an empty boast.

10.
PROTECTING ALL MINORITIES
And if [our country] is to be a great nation this must come true.  So let freedom ring … from every hill and molehill.  From every mountainside, let freedom ring.


In Australia there are still those who thirst for freedom.  There are still minorities who suffer unjust discrimination:  who quest for equality before the law.  


I have known these things for a long time.  When I was growing up, my grandmother remarried.  She  married a communist.  For our family, the Communist Party Case
 was not only a gigantic decision defensive of the rule of law under the Australian Constitution.  It was a case that closely affected one of us, in his person and rights.  You do not forget the lessons you learn at the age of 11.  


And as a member of a sexual minority, I have tasted the dregs of discrimination and irrational hatred.  It is less visible today.  Amongst young lawyers it has, for the most part, disappeared.  But elsewhere it still exists.  It still affects people's legal rights.  These things make one sensitive to injustice.  They stimulate dreams of days that will come where there is no inequality in things that should be the same.  When laws and attitudes are reformed.  When prejudice and ignorance is repaired.  And where law plays its proper part in attaining these objectives and defending all vulnerable minorities.


Recently, I was alerted by a judicial colleague in the United States, to the decision of the English Court of Appeal in Singh v Entry Clearance Officer
 viewed on the Internet.  It is a case concerned with the meaning of "family life" in the context of a six year old Indian boy whose adoptive parents, a husband and wife of Indian derivation now settled in the United Kingdom, wished to bring the boy to that country.  In discussing the contemporary meaning of "family life", as provided by the European Convention on Human Rights
, the English court reviewed the case.  The judges cited the opinion of Baroness Hale, the first woman member of the House of Lords.  In Ghaidan v Godin-Mendoza
 she had written of the expanding notions of the family in the law today:

"If [a] couple are bringing up children together, it is unlikely to matter whether or not they are the biological children of both parties.  Both married and unmarried couples, both homosexual and heterosexual, may bring up children together.  One or both may have children from another relationship:  this is not at all uncommon in lesbian relationships and the court may grant them a shared residence order so that they may share parental responsibility … A gay or lesbian couple may foster other people's children".


Words like that would not have been uttered in the House of Lords, even in recent memory.  And in the Singh case, Justice Munby wrote in the English Court of Appeal of the "enormous changes in the social and religious life of our country"
.  He went on:

"[T]here has been a sea-change in society's attitudes towards same-sex unions.  Within my professional lifetime we have moved from treating such relationships as perversions to be stamped out by the more or less enthusiastic enforcement of a repressive criminal law to a ready acknowledgment that they are entitled not merely to respect but also, in principle, to equal protection under the law".


These judicial remarks in England may or may not reflect the law in Australia
.  But when law assists society in lifting the veil of prejudice and stereotyping and the fears about people who are a little different from ourselves, it becomes a messenger of liberty.  When the law speaks in the language of equality and the dignity of all people in society, not just the majority, it becomes the guardian of everyone's freedom.


Most of us are a member of some minority or other, or of some disadvantaged group.  I dream that Australia's law, in keeping with the times, will be truly committed to equal justice for claims that are equal.  Most particularly, it is my dream that young lawyers, who will soon take their place in the Australian legal profession, will have a real commitment to the principle of "equal protection under the law".  That their eyes will be freed from the prejudices and attitudes of the past and vigilant to wrongs, wherever they appear in law's discipline.  


Law is not just an ordinary occupation.  It is not a mechanical job.  It is a vocation committed to justice.  It is a moral activity in which we are engaged.  It is one fundamentally dedicated to the principles of human dignity and human rights.  We cannot always deliver on the promissory note to that effect.  Sometimes, indeed, the cheque is dishonoured by Australian law.  But as lawyers and citizens we have choices.  And when it is possible and lawful to do so, we should take the path of justice and equality.  Then we can say, with Martin Luther King:  

When we let freedom ring, when we let it ring from every village and every hamlet, from every state and every city, we will be able to speed up that day when all God's children, black … and white … Jews and Gentiles, Protestants and Catholics, will be able to join hands and sing in the words of the old Negro spiritual, "Free at last!  Free at last!  Thank God Almighty, we are free at last!
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